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PER CURI AM

Appellant’s principal argunent is that the district court
erred in calculating the anount of tax |oss, which determ ned the
base offense | evel under the Sentencing Guidelines. W affirm

| . BACKGROUND

Charles Phelps, Jr. (Appellant) nmanaged various adult
entertai nment businesses for his codefendant, John Kenneth Coil.
Over a period of several years, Appellant caused corporate nonies

to be falsely reported as wages paid to his famly nenbers.



Utimtely, Appellant pleaded guilty to one count of conspiracy to
defraud the United States by inpeding the IRSinits collection of
revenue in violation of 18 U S C 8§ 371.'! The district court
sentenced himto 42 nonths of inprisonnment. On appeal, this Court
remanded the case in light of United States v. Booker, 543 U. S. 220
(2005) . On remand, after an evidentiary hearing, the district
court found that Appellant intended to cause nore than $80, 000 but
| ess than $200,000 in tax loss.? The district court sentenced
Appel lant to 36 nonths of inprisonnent.
1. ANALYSIS
A TAX LOSS CALCULATI ON
Appel  ant argues that the district court erred in cal cul ating
the anpbunt of tax loss, resulting in an incorrect base offense
level. This Court reviews a district court’s application of the
gui del i nes de novo and factual findings for clear error. United
States v. Roush, 466 F.3d 380, 385 (5th Cr. 2006).
The district court found that the tax loss attributable to
Appel l ant was nore than $80,000 and |ess than $200, 000, which

translates to a base offense level of 16 under the Tax Table

! I'n exchange for his guilty plea, the remaining thirty-one
counts in the indictnment were di sm ssed.

2 Appellant’s original sentence had been based on a finding
of a tax loss of nore than $200, 000 and | ess than $400, 000.
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located in U S.S.G § 2T4.1.°3

At the hearing before the district court on remand, Appell ant
presented the expert testinony of a financial investigator, Laura
Sanders. Sanders presented a calculation of the tax |oss
attributable to Appellant as $80, 463.64; however, she also
testified that the excess social security taxes paid through
Appellant’s famly nenbers’ fraudulent tax filings should be
credi ted against that figure.

I f Appellant is not entitled to such a credit, then even the
def ense expert’s calculation results in a base of fense | evel of 16.
Thus, we nust determ ne whether Appellant is entitled to credit any
excess paynents of social security taxes against the tax loss. As
di scussed below, that depends upon whether the paynent is
considered intentional. This Court apparently has not addressed
this precise question but there is precedent that infornms it. In
United States v. Mwore, 997 F.2d 55 (5th Gr. 1993), the
def endants, |i ke Appellant, were convicted of defrauding the United
States in violation of 18 U S. C section 371. On appeal, those
def endants argued that instead of using an “intended tax |oss”
anount, the court should have used the actual tax loss (zero) to
the governnent. |Id. at 60. The fraudul ent refunds apparently had

been recovered from the taxpayers. This Court rejected their

3 The 2001 version of the Sentencing Guidelines Manual was
used for offense | evel conputation.
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ar gunent . Al t hough the Moore defendants were sentenced under
USSG 8§ 2T1.4,% as opposed to §& 2T1.1, we find it 1is
i nformative. This Court noted that the amunt of tax |oss
determ nes the base offense level for several offenses, including
tax evasion under § 2T1.1. Moore, 997 F.2d at 61. | ndeed, we
further noted that “[t]he cross references in these sections and
t he acconpanyi ng comments plainly indicate that the anount of the
‘tax loss’ is to be calculated in a simlar manner in each
provi sion, and that the anount the parties attenpted to illegally
obtain fromthe governnent controls over their eventual failure to
actually acquire and retain their illegal refunds.” Id. (enphasis
i n opinion).

Subsequently, we have relied on Mwore for the propositions
that “tax loss” is to be calculated in the same manner for sections
2T1.1, 2T1.3, and 2T1.4, and that tax loss is the intended |oss,
not the governnent’s actual loss. United States v. Clenents, 73
F.3d 1330 (5th Cr. 1996). Thus, we conclude that the analysis in
Moore is applicable to the instant case.

Here, the district court expressly recognized that the issue
was “the intended loss or potential |oss, not necessarily the
actual loss.” The court further found as foll ows:

| find that the evidence is nore than sufficient to use
as an amount of loss in calculating the base offense

4 § 2T1.4 (A ding, Assisting, Procuring, Counseling, or
Advi si ng Tax Fraud).



| evel the anpunts attributable to himin the form of
addi tional taxes. And that’s basically enbodied in
Governnment Exhibit 1 in this case. It’s less than
$200, 000, but it’s nore than $80, 000.

There’s just no questioninny mnd that M. Phel ps,
regardl ess of any effort, today or otherw se, to put all
the blanme on M. Coil, that he intentionally set out to
conceal the source of these funds, to conceal the true
recipient of the funds, to do everything possible he
could to hide what was going on, and with the obvious .

if not objective side effect of fooling the Internal
Revenue Service and trying to avoid the paynent of taxes
that were justly due and ow ng.

(enphasi s added).

Appel  ant points out that the Second G rcuit has interpreted
§ 2T1.1 as giving a “defendant the benefit of legitimte but
uncl ai med deductions” in calculating the tax loss. United States
v. Martinez-Rios, 143 F.3d 662, 671 (2d Gr. 1998). Appel | ant
candi dl y acknow edges the Tenth G rcuit’s opinion rejecting such an
appr oach:

We do not interpret this provision as giving taxpayers a

second opportunity to clai mdeductions after having been

convicted of tax fraud. It nust be remenbered that, in

tax | oss cal cul ati ons under the sentenci ng gui delines, we

are not conputing an individual’s tax liability as is

done in a traditional audit. Rat her, we are nerely

assessing the tax loss resulting fromthe manner i n which

t he defendant chose to conplete his incone tax returns.
United States v. Spencer, 178 F.3d 1365, 1368 (10th Cir. 1999).
Additionally, the Seventh Crcuit has opined that “the current

definition of tax |oss appears to exclude consideration of

uncl ai ned deductions.” United States v. Chavin, 316 F. 3d 666, 678



(7th CGr. 2002). The Court persuasively expl ained that the object
of a defendant’s “of fense was the anount by whi ch he underreported
and fraudulently stated his tax liability on his return; reference
to other unrelated mstakes on the return such as unclained
deductions tells us nothing about the anmount of loss to the
governnent that his schene intended to create.” 1d. at 677

We believe our precedent is nore aligned with that of the
Seventh and Tenth GCrcuits. W are not persuaded that the anount
of tax |l oss Appellant intended to cause should be reduced sinply
because his scheme to defraud apparently inadvertently caused
paynment of excess social security taxes. More inportantly,
Appel I ant has not shown that the district court clearly erred in
finding that he had the intent to cause nore than $80,000 in tax
|l oss. Appellant is not entitled to relief.

B. SI XTH AMENDIVENT CHALLENGE

Appel  ant contends that the district court erred in enhancing
hi s sentence based on findings of fact nmade by a preponderance of
t he evidence. He argues that the Sixth Amendnent was viol ated
because the findings were not proven beyond a reasonabl e doubt.
Appel  ant recognizes that our precedent precludes this claim
United States v. Mares, 402 F. 3d 511 (5th Gr.), cert. denied, 126
S.C. 43 (2005); United States v. Johnson, 445 F.3d 793 (5th
Cr.), cert. denied, 126 S.Ct. 2884 (2006). He raises it sinply to

preserve it for further review.



AFF| RMED.



