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Jesus Hernandez- Rodri guez appeals from the sentence inposed
upon his conviction for illegal reentry in violation of 8 US.C. §
1326(a). He contends that the district court erred in finding that
hi s conviction under Texas Penal Code 8 22.05(b)(1) triggered the
16-1 evel crinme-of -violence adjustnent under the sentencing
guideline 8 2L1.2(b) (1) (A (il). Her nandez- Rodri guez al so argues

that, in the light of Apprendi v. New Jersey, 530 U S. 466 (2000),

his 8 1326 sentence was limted to a maximum two years of
i nprisonnment. For the forthcom ng reasons, we AFFI RMthe judgnent

of the district court.



I

Jesus Hernandez-Rodriguez pled guilty before a nagistrate
judge to illegal reentry. The district court adopted the
magi strate judge’s recommendati on and accepted the guilty plea.
The probation officer who prepared the presentence report (“PSR’)
assi gned Her nandez- Rodri guez a base of fense | evel of ei ght pursuant
to the United States Sentencing Guidelines 8 2L1.2. His offense
|l evel was increased by 16 levels, under 8 2L1.2(b)(1)(A)(ii)
because of his prior conviction for a crinme of violence. According
to the PSR, Hernandez- Rodriguez pled guilty in 1996 to the cri ne of
“deadl y conduct” in Houston, Texas.

The PSR awarded a three-level decrease for acceptance of
responsibility, resulting in a total offense |evel of 21. | t
determ ned Hernandez-Rodriguez’s crimnal history category to be
'V, subjecting himto an advisory guidelines range of 57 to 71
nmont hs of i nprisonnent.

At sentencing, Hernandez-Rodriguez objected to the 16-1evel
i ncrease on the grounds that his conviction for deadl y-conduct did
not qualify as a “crinme of violence” under 8 2L1.2(b)(1)(A)(ii).
The district court overruled this objection but, on notion from
Her nandez- Rodri guez, it departed downward to an of fense | evel of 19

based on a finding of cultural assimlation. See U.S. .

Rodri guez- Mont el ongo, 263 F.3d 429, 433-444 (5th Cr. 2001)

(holding that the district court had discretion to consider a
downward departure on the basis of defendant’s denonstrated
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cultural assimlation). This departure resulted in a guidelines
sentenci ng range of 46 to 57 nonths. The district court sentenced
Her nandez- Rodri guez to 48 nont hs of inprisonnent, followed by three
years of supervised release. He tinely appeal ed.
I

This case presents the question whether the district court
properly construed Hernandez-Rodriguez’s Texas deadly-conduct
conviction as a crinme of vi ol ence for pur poses of 8§
2L1.2(B)(1)(A)(ii) 16-1level sentence enhancenent. This court

applies de novo review when considering this |egal issue. See

United States v. lzaguirre-Flores, 405 F.3d 270, 272 (5th Cr.),

cert. denied, 126 S. C. 253 (2005).

Section 2L1.2 of the Quidelines provides that the offense
level for unlawfully entering or remaining in the United States
shall be increased by 16 levels if the defendant has a prior
conviction for a “crinme of violence.” See 8§ 2L1.2(b)(1)(A(ii).
The comentary to 8 2L1.2 defines “crinme of violence” as: (1) any
specified enunerated offense or (2) “any offense under federal
state, or local |law that has as an el enent the use, attenpted use,
or threatened use of physical force agai nst the person of another.”
8§ 2L1.2, comment. (n.(1)(B)(iii)). Neither party contends that the
deadl y-conduct offense could be characterized as one of the
enuner at ed of fenses; thus, the 16-level increase is warranted only
i f Hernandez- Rodriguez’ s Texas deadl y-conduct offense qualifies as
a crime of violence because it has as an elenent “the use,
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attenpted use, or threatened use of physical force against the

person of another.” See United States v. Rodriguez-Rodriguez, 388

F.3d 466, 467 (5th CGr. 2004) (internal quotation marks and
citation omtted).

“When determning whether a prior offense is a crinme of
vi ol ence because it has as an elenent the use, attenpted use, or
threatened wuse of force, district <courts nust enploy the

categorical approach established in Taylor v. United States, 495

U S 575, 602 (1990).” United States v. Bonilla-Mngia, 422 F.3d

316, 320 (5th Gr.), cert. denied, 126 S. . 819 (2005); United

States v. Calderon-Pena, 383 F.3d 254, 257 (5th Gr. 2004) (en

banc), cert. denied, 125 S. C. 932 (2005). “If a statute contains

multiple, disjunctive subsections, courts may |ook beyond the
statute to certain conclusive records nmade or used in adjudicating
guilt in order to determ ne which particular statutory alternative

applies to the defendant’s conviction.” United States v. Gonzal ez-

Chavez, 432 F. 3d 334, 337 (5th Cr. 2005) (internal quotation marks
and citation omtted). “These records are generally limted to the
‘chargi ng docunent, witten plea agreenent, transcript of the plea
col l oquy, and any explicit factual finding by the trial judge to

whi ch the defendant assented.’” |d. at 337-38 (citing Shepard v.

United States, 544 U S. 13, 16 (2005)).

Texas | aw defines the crine of deadly conduct in pertinent

part as foll ows:



(a) A person commts an offense iif he

reckl essly engages in conduct that places

another in immnent danger of serious bodily

injury.

(b) A person commts an offense iif he

know ngly discharges a firearm at or in the

direction of:

(1) one or nore individuals; or

(2) a habitation, building, or vehicle and is

reckless as to whether the habitation,

bui I ding, vehicle is occupied.

(c) Reckl essness and danger are presuned if

the actor knowingly pointed a firearmat or in

the direction of another whether or not the

actor believed the firearmto be | oaded.
TEX. PENAL CoDE ANN. 8§ 22. 05 (Vernon 2003). The indictnment indicates,
and the parties agree, that Hernandez-Rodriguez was convicted of
violating 8§ 22.05(b)(1).*

111
Her nandez- Rodri guez argues that, because a conviction under 8§

22.05(b) (1) can be obtained by nerely discharging a firearmin the

general direction of a person rather than at the person, the use of

' Prior to 1994, § 22.05(b) created the presunption of
reckl essness currently found at 8§ 22.05(c). See United States v.
Wite, 258 F.3d 374, 382-83 (5th Cr. 2001). This court held that
an offense under 8 22.05(b), as it previously existed, was not a
donestic crime of violence for purposes of 18 US C 8§
921(a)(33)(A) (ii) because it did not require the threatened use of
a deadly weapon agai nst another person. Wite, 258 F.3d at 383.
Wiite is distinguishable fromthe i nstant case, however, because 8§
22.05(b) as it existed at the tine of Wiite required only that the
def endant have “knowi ngly pointed a firearmat or in the direction
of another ....” |d. at 381 (enphasis added). The revised version
of 8§ 22.05(b) requires that the defendant have actual |l y di scharged
the firearm Tex. PenaL CoDE ANN. 8§ 22.05 (Vernon 2003).
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force is not arequisite elenent of the offense. He anal ogi zes to

this court’s decisionin United States v. Alfaro, 408 F. 3d 204 (5th

Cr.), cert. denied, 126 S. . 271 (2005). In Alfaro, this court

consi dered whet her a conviction under VA, CooE ANN. § 18.2-279, for
shooting into an occupied dwelling, qualified as a crine of
vi ol ence for purposes of § 2L1.2. Alfaro, 408 F.3d at 208-09
This court found that the offense was not a crinme of violence
because “a defendant could violate th[e] statute nerely by shooting
a gun at a building that happens to be occupied w thout actually
shooting, attenpting to shoot, or threatening to shoot another
person.” |d. at 209.

Alfaro is distinguishable from this case. The Virginia
statute outlawed discharging a firearminside or at an occupied
building in such a manner as to endanger the life of another
person. See § 18.2-279; Alfaro, 408 F. 3d at 208-09. Follow ng the
categorical approach, the court in Alfaro focused on the fact that
the Virginia statute “did not require the use, the threatened use,
or attenpted use of force against the person of another.” |1d. at
209 (enphasis in original).

The Virginia statute in Alfaro is nore anal ogous to TEX. PENAL
CooE ANN. 8§ 22.05(b)(2), which outlaws discharging a firearmat or
in the direction of a habitation, building, or vehicle wth
reckless disregard for whether the structure 1is occupied.
Her nandez- Rodri guez, however, was convicted under 8§ 22.05(b) (1),
whi ch requires that a defendant discharge a firearmat or in the
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direction of one or nore individuals. Thus, the Texas statute,
unlike that in Alfaro, requires that a firearmbe di scharged at or
in the direction of another person. Alfaro is not controlling
her e.

Her nandez- Rodriguez mmintains that an offense under §
22.05(b)(1) is not a crine of violence because “if the defendant
know ngly chooses to shoot not at an individual, but nerely in the
i ndividual’s direction, he is decidedly not using force agai nst the
person of another.” This argunent is unavailing. An of fense
qualifies as a crine of violence if it includes as an el enent “the

use, attenpted use, or threatened use of physical force against the

person of another.” 8§ 2L1.2, comment. (n.(1)(B)(iii)) (enphasis
added). Whereas the know ng pointing of a firearmat another “when
done in obvious jest would not necessarily constitute threatened
use of a deadly weapon,” Wite, 258 F.3d at 384, it is
unreasonable to conclude that the purposeful discharge of that
weapon in the direction of a person would not “inport[] ‘[a]
communi cated intent to inflict physical or other harm’” |d. at
383 (quoti ng BLACK s LAWDI cTI ONARY 1480 (6th ed. 1990)). This el enent
of a consci ous choice to discharge a firearmin the direction of an
i ndi vidual would constitute a real threat of force against his

person.? The of fense of deadly conduct, as defined in Tex. PENAL CoDE

2 Because the statute requires proof of “know ng” conduct as
an el enent of the offense, there is no possibility of conviction on
the basis of reckless or negligent behavior. See Brief for the
United States at 8.



ANN. 8§ 22.05(b)(1), therefore constitutes a crinme of violence for
pur poses of sentence enhancenent under § 2L1.2(Db).
|V
Her nandez- Rodri guez al so chall enges the constitutionality of
8§ 1326(b)’'s treatnent of prior felony and aggravated felony
convictions as sentencing factors rather than elenents of the

of fense that nust be found by a jury in the light of Apprendi v.

New Jersey, 530 U S. 466 (2000). This argunent is foreclosed by

Al nendarez-Torres v. United States, 523 U S 224, 235 (1998).

“This court has repeatedly rejected argunents |i ke the one nade by

[ Her nandez- Rodri guez] and has held that Al nendarez-Torres renains

bi ndi ng despite Apprendi.” United States v. Garza-Lopez, 410 F. 3d

268, 276 (5th Gir.), cert. denied, 126 S. Ct. 298 (2005).

Vv

For the foregoing reasons, the judgnent of the district court

AFFI RVED.



