United States Court of Appeals
Fifth Circuit

FILED
June 15, 2007

IN THE UNI TED STATES COURT OF APPEALS

FOR THE FI FTH Cl RCU T

Charles R. Fulbruge IlI
Clerk

No. 05-51720

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appell ant-Cross- Appel | ee,
vVer sus
DERRYKE KYLE SUM.I N,

Def endant - Appel | ee- Cr oss- Appel | ant.

Appeals fromthe United States District Court
for the Western District of Texas

Before SM TH, BARKSDALE, and DENNI'S, Crcuit Judges.
DENNI'S, G rcuit Judge.

In this crimnal case, the governnent appeals the 24-nonth
sentence i nposed by the district court upon defendant Derryke Kyl e
Sumin, who was found guilty by a jury of unlawful possession of a
firearm by a convicted felon, in violation of 18 US C 8§
922(g)(1). The district court, at the sentenci ng hearing, decided

sua sponte to downwardly depart from both the United States

Sent enci ng Qui del i nes range of 235 to 293 nont hs and t he nandat ory
m ni mum 15-year sentence triggered by 18 U S C 8§ 924(e).

Def endant Sunmlin cross-appeals his conviction and sentence.



W reverse and remand Sumin’s conviction and sentence,
because the district court erred in admtting the testinony of the
arresting officer regarding the unproven extrinsic bad act by
Sum in of transporting drugs; this testinony was i nadm ssi bl e under
Federal Rule of Evidence 404(b), as interpreted by this court in

Beechumv. United States, 582 F.2d 898, 909-18 (5th Gr. 1978).

| . Facts and Procedural Backqground

On July 24, 2004, outside of Marlin, Texas, Sergeant Wesl ey
Ki ngsl ey was working drug interdiction, which, he later testified,
consisted of “looking for persons that are trafficking |arge
anmounts of illegal drugs down the highway.” He was driving a
mar ked police car between 50 and 60 m |l es per hour when defendant
Derryke Kyl e Sum in passed hi mfrombehind, driving a red Corvette.
Because Kingsley noticed that the vehicle did not have a front
license plate,! he followed Sumin into the city limts of Marlin
and stopped him Kingsley informed Sumin of the reason for the
stop and also told him that he intended to give hima witten
warni ng for the violation.

Ki ngsl ey checked Sumin’s driver’s license by radio, and a
di spat cher advi sed hi mthat Sumin’s |icense had been suspended due

to nunerous traffic citations. |In response, Sunin stated that he

! The Texas Transportation Code requires a rear and front
license plate. See TeEx. TrRansp. CobE ANN. 8 502. 404 (Vernon 1995).
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had a tenporary, occupational |license that allowed himto operate
the vehicle and began to look for it in a bookbag that he had
retrieved from the back seat; his search was ultimtely
unsuccessf ul .

Kingsley arrested Sumin for driving with a suspended |i cense,
read himhis Mranda rights, and searched his person. In response
to Sumin’ s voiced concern about potential damage to the Corvette
should it be towed, Kingsley granted Sumin’s request to call a
friend to cone retrieve his car, but the friend was unable to do
so. Kingsley thereafter initiated conversation with Sunlin
regarding this friend, because, as Kingsley would later testify,
drug couriers tend to travel in pairs. Eventual |y, Kingsley
contacted the operator of a tow vehicle, and while waiting for it
to arrive, conducted a search of the Corvette. Inside the vehicle,
he |l ocated: (1) what appeared to be a partially-snoked marijuana
cigarette in the ashtray; and (2) a 9 nmpistol, |oaded with four
rounds of ammunition, in the bookbag through which Sum in had been
| ooki ng. Also in the bookbag were several papers, bearing the
names of Sumin and his nother. The car was then towed to the
i npound lot, while Sumin was transported to jail.

At the lot, Kingsley contacted the district attorney to
request assistance in drafting a search warrant for the
undercarriage of the car. He also arranged for a canine unit to

check the car. The dog alerted to the front and driver’s side of



the car, yet no drugs were found inside the vehicle. Sumin was
then transported fromthe jail to the lot, read his Mranda rights
agai n, and questi oned about the Corvette. Kingsley also questioned
Sum in about the handgun. Sumlin responded that he acquired the
weapon a long tinme ago froma friend in Atlanta, knew that he was
not supposed to have it, but kept it for protection.

Sum in was charged with possession of a firearmby a convicted
felon, in violation of 18 U S.C. § 922(g)(1).2 At trial, the
governnent called Sergeant Kingsley, the arresting officer, who
testified as to the circunstances of the stop and arrest and his
drug interdiction efforts generally. Additionally, he testified
that he suspected that Sumlin was transporting narcotics, because:
(1) the body of Sumin’s car had several |oose or worn screws,
whi ch, according to Ki ngsl ey, indicatedthe possible transportation
of large quantities of illegal drugs, as traffickers frequently
hide drugs in the bodies of their vehicles to prevent |aw
enforcenent detection; (2) he spent sone tine with the car on the
side of the road attenpting to renove the speakers to see if

anyt hi ng was hi dden beneath them (3) he questioned Sunmin about

2 That statute specifies: “It shall be unlawful for any
person--who has been convicted in any court of, a crinme
puni shabl e by inprisonnent for a termexceeding one year . . . to

ship or transport in interstate or foreign commerce, oOr possess
in or affecting commerce, any firearmor amunition; or to
receive any firearmor ammunition which has been shipped or
transported in interstate or foreign comerce.”



the friend Sumlin had called to retrieve his car, because,
according to Kingsley, drug couriers, i.e., those who transport
| arge quantities of drugs and noney, travel in pairs; (4) though he
found only one cigarette, allegedly containing marijuana, he
t hought that he would find nore drugs; (6) he followed Sumin’s car
to the inmpound lot and contacted the district attorney who cane
there to assist in drafting a search warrant for the undercarri age
of the car; (7) the canine unit cane to the |lot and the dog al erted
on the front and driver’'s side of the vehicle; and (8) he
questioned Sum i n about drugs when Sumlin was brought fromthe jail
to the i npound |ot.

After the prosecutor elicited the aforenentioned testinony,
the district judge, at the bench, said to him “Wat’'s the charge
inthis case? Possession of afirearmby a felon? This is a bunch
of nonsense you're going into. Al the search didn't reveal any
drugs. All you're talking about is drugs. |’mgoing to declare a
mstrial in this case in about five seconds.”

Sumin called his nother as a witness. She testified, in
pertinent part, that she and her son shared the Corvette and that
she and a friend had driven the vehicle to Shreveport, Loui siana on
July 23, 2004 (the day prior to Sumin's arrest) to visit the
casinos. She further testified that she owned the gun and that it
was she who took the bookbag, containing the gun, with her on this

trip for protection. Finally, she testified that upon arriving



home after lunch tinme on July 24, 2004, she did not renove the bag
containing the gun fromthe car as she hurriedly dressed for a 2
p.m shift at work and took her Toyota there. The jury found
Sumin guilty of possession of a firearmby a convicted felon, in
violation of 18 U S.C. § 922(g)(1).

At sentencing, the governnent offered evidence of Sumlin's
four prior convictions to trigger the 18 U S.C. 8§ 924(e) 15-year
mandat ory m ni mum sentence.® In response, Sumin argued that the
governnent had failed to adequately prove the facts of the prior
convictions, specifically noting that the “on or about” dates set
forth in the indictnents were insufficient to prove that the
of fenses were commtted on “occasions different fromeach other,”
as required to trigger the 15-year mandatory m ni numsentence. The
district court overruled his argunent as “frivolous.” Sumin then
argued that although he could not prove that the offenses were
formally consolidated for sentencing, he had presented nunerous
affidavits stating that state court judges in Dallas County never

enter formal consolidation orders. The district court noted that

® This statute provides: “In the case of a person who

vi ol ates section 922(g) of this title and has three previous
convictions by any court referred to in section 922(g)(1) of this
title for a violent felony or a serious drug offense, or both,
comm tted on occasions different from one another, such person
shall be fined under this title and inprisoned not |ess than
fifteen years, and, notw thstandi ng any ot her provision of |aw,
the court shall not suspend the sentence of, or grant a
probationary sentence to, such person with respect to the

convi ction under section 922(g).”



“these acts were obviously unrelated offenses that occurred on
different tines” and involved different victins, and overrul ed his
obj ecti ons.

The PSR cal cul ated Sumin’s base offense |evel at 33 and his
crimnal history category as VI, assigning three crimnal history
poi nts for each of his four prior aggravated robbery convictions.*
These cal cul ations yielded an advisory guideline range of 235 to
293 nonths. The district court adopted the PSR s recommendati ons,

but neverthel ess decided sua sponte to sentence Sunmlin to 24

nmont hs’ i nprisonnment, five years’ supervised rel ease, a $500 fi ne,
and a $100 speci al assessnent. The judge noted that he “woul d not
have been surprised had the jury returned a different verdict,” and
that Sumin’s previous record was | ong ago. He al so acknow edged
that “this was a very l|arge downward departure for which the
governnent has the right to appeal if it wishes. The court wll
not be insulted if the governnment intends or desires to do that.

" The prosecutor rem nded the judge of the mandatory m ni num
15-year sentence, but the judge replied that “the court is
departing dowmward fromthat.”

The governnent appealed the sentence, arguing that the

district court erred when it sua sponte i nposed a 24-nonth sent ence

upon Sum in, despite the 15-year mandatory m ni numunder 18 U S. C

*Sunmlin received two additional points for having been on
parole at the tine of the instant offense.



8§ 924(e) and despite the 235 to 293-nonth guideline range.

Sum i n cross-appeal ed, arguing that: (1) the governnent failed
to present evidence that the Solicitor General had approved the
appeal ; (2) the district court erred in permtting the governnent
to introduce prejudicial testinmony by Sergeant Kingsley at trial
regardi ng his suspicionthat Sunmlin was transporting narcotics; and
(3) the district court erred in finding that his prior convictions
for aggravated robbery were “unrel ated” under USSG 8§ 4Al.2(a)(2).

Because the district court erred in allowng Oficer Kingsley
to testify regarding his suspicion of Sumin’ s drug transportation
and this error was not harm ess, we reverse Sunmlin’s conviction and
sentence and need not reach the other issues presented.

1. Analysis

Sumin argues that the district court erred in permtting
Sergeant Kingsley to testify regarding his unproven suspicion that
Sum in had transported narcotics. Sumin correctly points out that
he was charged only with a single count of possession of a firearm
by a felon, in violation of 18 U S.C. 8§ 922(g)(1), and that he
stipulated to the predicate offense of a crinme punishable by
i nprisonnment for a term exceedi ng one year. He explains that he
has never been arrested for or convicted of a drug offense, and he
notes that no drugs (save for one cigarette that the governnent
all eged contained marijuana, but that was never subjected to a

| aboratory test) were found in his vehicle. Pointing to Fifth



Circuit case law, Sumin avers that any alleged drug transporting
is an extrinsic bad act. Therefore, he explains, its adm ssibility
is governed by Rule 404(b) of the Federal Rules of Evidence. Under
this circuit’s interpretation of Rule 404(b) in Beechum Sumin
asserts that Oficer Kingsley's testinony should not have been
admtted. First, he explains, the governnent had no proof that he
was involved in drug transportation, i.e., the testinony was nere
specul ation of the arresting officer; as a result, Sumin argues
that it was irrelevant to any issue besides his character and
shoul d not have been admtted. Second, he posits that even if it
had been proven and was rel evant to sone other issue, it was highly
prejudicial; therefore, he explains, it still should not have been
adm tt ed.

The governnent argues that Kingsley’' s testinony regarding his
suspicion of Sumin's drug transportation was not extrinsic, but
intrinsic, as it conpletes the story of the crinme by proving the
i mredi at e context of events in tinme and place. Therefore, it avers,
this testinony did not inplicate Rule 404(b) of the Federal Rules
of Evidence. Alternatively, it argues that if the court erred in
admtting the evidence, such error was harm ess. Specifically, it
urges that: (1) the jury was fully informed that no drugs were
found hidden in the vehicle; (2) Kingsley s testinony regarding
suspicion of drug transportation and his subsequent search

constituted a small portion of his total testinony; (3) the



prosecution did not nmention Kingsley' s testinony regardi ng drugs in
its closing argunent; and (4) the evidence of Sumin’s guilt was
over whel m ng.

A. Standard of Revi ew

Where the party challenging the trial court’s evidentiary
ruling makes a tinely objection, we review the ruling under an

abuse of discretion standard. United States v. Hernandez- Guevar a,

162 F. 3d 863, 869-70 (5th Gr. 1998). 1In a crimnal case, review
of the lower court’s evidentiary rulings is necessarily hei ghtened.
1d. at 8609.

If we find an error in the adm ssion or excl usion of evidence,
we review for harmless error. Id. “Any error, defect,
irregularity, or variance that does not affect substantial rights
must be disregarded.” FeD. R CRM P. 52(a). An error affects
substantial rights if there is a reasonable probability that the
i nproperly adm tted evidence contributed to the conviction. United

States v. WIllians, 957 F.2d 1238, 1242 (5th Cr. 1992) (citing

Schneble v. Florida, 405 U S. 427 (1972)). Unl ess such a

reasonabl e probability exists, we are not required to reverse the
conviction. |d.

In this case, the defendant initially objected to the
rel evance of a question asking Kingsley about the significance of
| oose screws on the body of the car. The judge overruled the

obj ecti on based on the prosecutor’s explanation that the |ine of
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gquestioning related to events that happened later in the evening.
Ki ngsl ey then proceeded to testify that the | oose screws raised his
suspicion of a narcotics offense. In response to subsequent
gquestions, he then testified about his fruitless search of the
defendant’s car for drugs later that night and in the foll ow ng
days. Wien Kingsley began to testify about a particular
conversation he had with the defendant concerning possible drug
of fenses, the defendant’s counsel voiced a continuing objection,
whi ch the judge overrul ed. Since the first objection was not a
conti nui ng objection, the defendant did not tinely object to the
testinony after the first and before the second, continuing,

objection. See United States v. Perez, 651 F. 2d 268, 273 (5th Cr

1981). Plain error review applies to testinony not subjected to a

tinmely objection during trial. See United States v. Marrero, 904

F.2d 251, 259 (5th Gir. 1990); FED. R CRM P. 52(b). The entire
passage, starting fromthe first objection to the end of Kingsley’'s
testi nony subjected to the second, conti nui ng, objection, described
the actions taken related to a suspected drug of fense rather than
t he underlying possession of a firearmoffense. Even if a part of
t he passage is subject to plain error review, we do not believe our

anal ysis and judgnent would differ.® In addition, the parts tinely

*For the parts subject to plain error review, the error has
to: ““(1) seriously affect substantial rights and (2) have an
unfair prejudicial inpact on the jury's deliberations.”” United
States v. Levario Quiroz, 854 F.2d 69, 72 (5th Gr. 1988)
(quoting United States v. Garza, 807 F.2d 394, 396 (5th Gr.

11



objected to during trial and now subject to an abuse of discretion
standard of review, standing alone, could be sufficient as
reversible error.

B. D scussion

Rul e 404(b) of the Federal Rules of Evidence, anpbng others,
addresses the rel evancy of certain evidence. Rule 404(b) provides:

O her Crines, Wongs, or Acts.--Evidence of other crines,
wrongs, or acts is not adm ssible to prove the character
of a person in order to show action in conformty
therewith. It my, however, be adm ssible for other
pur poses, such as proof of notive, opportunity, intent,
preparation, plan, know edge, identity, or absence of
m st ake or acci dent.

FED. R EviD. 404(b). Rule 404(b) is designed to guard agai nst the

i nherent danger that the adm ssion of “other acts” evidence m ght

1986)). This case has strong parallels with Levario Quiroz where
plain error was found. Levari Quiroz concerned a nurder in
possi bl e sel f-def ense. The governnent inproperly submtted

evi dence about a separate indictnent for nurder for which the
def endant al so asserted self-defense. This court held that the
two murders had nothing in conmon with each other and furthered
the inproper inplication that, in addition to the current murder
charge, he also “shot two woman,” thus inpairing his substanti al
rights by having “unfairly prejudiced the jury's deliberations
and verdict.” Levario Quiroz, 854 F.2d at 74. The error is nore
serious here, since the evidence of the drug of fense was not
based on fact (there was no indictnent for the suspected
narcotics violations, only conjectures). Kingsley s conjectures
strongly inplied a related narcotics crine in addition to the
possession of a firearns offense. |In addition, unlike in Levar
Qui roz where there was sone |ink between the testinony and the
underlying crime (both crinmes were nurders wherein the defendant
claimed self-defense), there is absolutely no |ink between the

i nsi nuations of a narcotics violation and the proof of the
underlying crinme here, which is the unlawful possession of a
firearm Qur analysis in the harmess error section, infra, also
bol sters the determnation that there is reversible plain error
her e.
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lead a jury to convict a defendant not of the charged of fense, but

i nstead of an extrinsic offense. United States v. Ridl ehuber, 11

F.3d 516, 521 (5th Cr. 1993). “‘This danger is particularly great
where . . . the extrinsic activity was not the subject of a
conviction; the jury may feel that the defendant shoul d be puni shed
for that activity even if he is not guilty of the offense
charged.”” 1d. (quoting Beechum 582 F.2d at 914).

Rul e 404(b) only applies to |imt the admssibility of

evi dence of extrinsic acts. See United States v. Manni ng, 79 F.3d

212, 218 (1st Cr. 1996). Intrinsic evidence, on the other hand,

is generally adm ssible so that the jury may evaluate all the

ci rcunst ances under whi ch the defendant acted.’” United States v.

Royal , 972 F. 2d 643, 647 (5th Cr. 1992) (quoting United States V.

Randal |, 887 F.2d 1262, 1268 (5th Gr. 1989)). See United States

v. Maceo, 947 F.2d 1191, 1199 (5th Cr. 1991) (“Evidence of an
uncharged offense arising out of the sane transactions as the
of fenses charged in the indictnent is not extrinsic evidence within
the neaning of Rule 404(b), and is therefore not barred by the
rule.”).
1. CGassification: Extrinsic or Intrinsic?

Qur first inquiry is whether Kingsley s testinony regarding
the evidence of Sumlin's drug transporting is extrinsic or
intrinsic. Evidence of an act is intrinsic when it and evi dence of

the crinme charged are inextricably intertwi ned, or both acts are

13



part of a single crimnal episode, or it was a necessary

prelimnary to the crine charged. United States v. Freeman, 434

F.3d 369, 374 (5th CGr. 2005).

We concl ude that Sergeant Kingsley' s testinony regarding his
own unfounded suspicion that Sumin was a drug transporter is
extrinsic evidence. The facts of this case bear a striking

simlarity to those present in Ridlehuber, 11 F.3d at 516.

Ri dl ehuber was convicted of possessing an unregistered short-
barrel ed shotgun. During a search of Ridl ehuber’s hone, which was
|l eased in his father’s nane, the police found the illegal gun in
gquestion, as well as materials comonly used to manufacture
net hanphet am ne.® This court held that the evidence of the all eged
drug activity was extrinsic. As it explained:

The connection here between the offense charged in the
i ndi ctment and evi dence of the uncharged offense is not
so clear. W cannot say . . . that the drug-related
evi dence arose out of the weapons charge . . . The
problem is that the governnent did not prove the
existence of a drug lab-it did not have sufficient
evidence to do so. If the proof were reversed and
Ri dl ehuber was charged with and convicted of running a
drug lab, with the shotgun admtted over objection, the

result mght be different. Under that scenario, the
sawed- of f shot gun-a weapon commonly found inillegal drug
| abs-mght fairly be characterized as “intrinsic”

evi dence since possession of the gun could be said to
arise out of the sanme transaction as the of fense charged.
But the governnent did not charge Ri dl ehuber with runni ng
a drug lab and the evidence adduced at trial did not

® Specifically, law enforcenent officials found: (1) a

drum cont ai ni ng 230 pounds of sulfuric acid; (2) two gallons of
ether; (3) a can of ether starting fluid; (4) a pan containing
al um num shavi ngs; (5) a hot plate; (5) tubing; (6) a Pyrex
funnel; (7) thernoneters; and (8) rubber stoppers.

14



prove the existence of a clandestine |ab. .
Furthernore, this is not a situation in which the “other
acts” evidence falls outside of Rule 404(b)’s purview
because the evidence of the charged and uncharged
of fenses both were part of a “single crimnal episode.”
The only “crininal episode” proven here was possessi on of
a short-barreled shotqun. The rest is conjecture.

Id. at 521-22 (enphasis added)(citations omtted).

In the case at bar, the governnent did not prove that Sumin
was transporting drugs. First of all, the only evidence of any
drugs what soever was the one untested cigarette found in Sumin’s
ashtray that allegedly contai ned marijuana but was never tested in
a laboratory to determne its contents. Thus it is questionable as
to whether he possessed a controlled substance. Further, nowhere
was it alleged or proven that Sunmlin had any intent to manufacture,
distribute, or dispense any controlled substance, as required by
drug transportation statutes. See e.qg., 18 U S. C. 8§ 841 et seq.
Al so the governnent never charged Sumin with transporting drugs,
and the evidence adduced at trial did not prove that he was doing
so.

Further, this is not a situation in which the other acts
evidence falls outside of Rule 404(b)’s purview because the
evi dence of the charged and uncharged of fenses were both part of a
single crimnal episode. The testinony di scussed events far beyond
the tinme period relevant to Sumin’s possession of the firearm
The officer provided testinony regarding his continued search for

drugs and attenpts to elicit adm ssions from the defendant sone
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tinme after the gun was already found and t he def endant had al ready
been sent to jail. The only crimnal episode proven in Sunmin’'s
case i s possession of afirearmby a felon; the rest is conjecture
and irrel evant. We conclude that any evidence regarding the
arresting officer’s suspicion of Sumin’s drug transportation is
extrinsic.

2. Adm ssibility

When evidence of another act is extrinsic, such as Oficer
Kingsley’s testinony, we nust enploy the two-step Beechum anal ysi s
to determne its admssibility under Rule 404(b). At step one, we
determ ne whether the extrinsic act is relevant to an issue other
than the defendant’s character. Beechum 582 F.2d at 911. | f
relevant only to character, the inquiry goes no further, because
the evidence is inadm ssible. If relevant to sone other issue
then step two dictates that we assess the requirenents under Rule
403. That is, the evidence can only be admtted if its probative
value is not substantially outweighed by its prejudicial inpact.
Id.

Under Beechum our first step is to decide whether the
extrinsic act is relevant to an issue other than Sumin’s
character. In order to do so, we first address the threshold
question of whether the governnent offered sufficient proof that
t he defendant commtted the all eged extrinsic offense. 1d. at 913.

“I'f the proof is insufficient, the judge nust exclude the evidence
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because it is irrelevant.” ld.; see also United States .

Ferrouillet, 1996 W 696507, *2 (E. D. La. 1996) (unpubl i shed) (“Before

determ ning the rel evance of the extrinsic evidence, a court nust
first be convinced that the evidence is sufficient to support a

finding that the defendant commtted the act.”); 2 Winsteins

Evi dence § 404.21[2][a], pp. 404-52 (“OQther-acts evidence is not
adm ssible unless the trial judge is first satisfied that a
reasonable jury could find by a preponderance of the evidence that
the defendant commtted those acts.”).

In the case at bar, the evidence is clearly insufficient to
prove the other crime, wong, or act of drug transportation. As
detailed above, the officer’s casual testinony regarding the
untested partially-snoked cigarette found in the Corvette' s ashtray
m ght barely support a conclusion that it was his and contai ned
marijuana, but it was clearly insufficient to prove any of the
ot her essential elenents of unlawful drug transportation, e.q.
that Sumin transported such drugs wwth the intent to manufacture,
distribute, or dispense any controlled substance. See e.q., 18
US C 8§ 841 et seq. Therefore, because the proof of the extrinsic
act of drug transportation is insufficient, it is relevant only to
t he defendant’ s character and shoul d not have been admtted. Thus,
we need not nove on to the second step under Beechum
3. Harm ess Error

Qur inquiry, however, is not conplete. Despite our ruling

17



that the district court abused its discretion in admtting

Kingsley’s testinony, the governnent argues that this error was

har m ess. Under the harmess error standard of review, “[a]ny
error, defect, irregularity, or variance that does not affect
substantial rights nust be disregarded.” Feb. R CRM P. 52(a).
In other words, we will not reverse a conviction if the error was

har m ess. United States v. Fuchs, 467 F.3d 889, 912 (5th CGr.

2006), cert. denied, 127 S. C. 1502 (2007).
To determ ne whether an error affects the substantial rights

of the conplaining party, this court has expl ai ned: [U nl ess
there is a reasonable possibility that the inproperly admtted
evi dence contributed to the conviction, reversal is not required.’”

United States v. Wllianms, 957 F.2d 1238, 1242 (5th G

1992) (quoting Schneble v. Florida, 405 U S. 427 (1972)).

In the case at bar, we conclude that the district court’s
error in admtting Kingsley's testinony affected Sumin’s
substantial rights; there is a reasonable possibility that this
inproperly admtted evidence contributed to the conviction. As
this court has explained, “[t]he danger of unfair prejudice from

adm ssion of the drug-related evidence . . . [is] great,” because
a drug offense is the kind of crinme for which the jury may feel the
def endant should be punished, regardless of his guilt as to the

charged of fense. Ri dl ehuber, 11 F.3d at 523. See also United

States v. Bl ackstone, 56 F. 3d 1143, 1146 (9th G r. 1995) (“Evidence
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is . . . particularly prejudicial when, as here, ‘the proffered
evi dence connects a party with a highly charged public issue, such

as . . . harcotics.’”) (citing 1 Winstein's Evidence § 403[3], pp.

43-44); United States v. Vizcarra-Mrtinez, 66 F.3d 1006, 1017 (9th

Cr. 1995) (“a m sdeneanor conviction for possessing one narijuana
cigarette nine years before the crinme was commtted could have a
‘significant’ prejudicial effect on the jury' s decision”) (citing

United States v. MlLister, 608 F.2d 785, 790 (9th Gr. 1979)).

Sumin's case was a close one, and even the district judge
remarked that he would not have been surprised had the jury
returned a different verdict. |In such a case, admtting evidence
of drug-related evidence could have easily contributed to the
conviction. That is to say, the jury may have felt that Sumin
should be punished because of possible drug transportation,
regardless of his guilt as to the charged of f ense.

4. Sentencing Bel ow The Statutory M ni num

Since we decided to reverse the conviction, we do not need to
reach the issue of whether the district court erred in sentencing
below the statutory mandatory m ni num Nevert hel ess, any re-
sentencing inthis case wll foll owprecedent, which does not all ow
the trial judge any discretion to sentence below the statutory

m ni mum except under explicit statutory exceptions. See United

States v. Krummow, 476 F.3d 294, 297 (5th Gr. 2007).

Concl usi on
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For the these reasons,

REVERSED AND REMANDED

Sumin’s conviction and sentence are
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