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GARWOOD, Circuit Judge:

Plaintiff-appellant Urban Devel opers LLC brought this suit
against the Gty of Jackson and its Mayor, Harvey Johnson, in his
i ndividual and official capacities; and also against the
M ssi ssi ppi Regi onal Housing Authority VI (MRHA) and its officers,

John Murphy and Sharon WIlson, in their individual and official



capacities. Urban Devel opers asserted federal takings and
procedural due process clains under section 1983, and suppl enent al
state-law clains for taking and deprivation w thout due process
under the M ssissippi Constitution, breach of contract, tortious
interference with contract, and negligence. A jury found for U ban
Devel opers on nost clains except those agai nst Mayor Johnson (and
those against the Gty for negligence and tortious interference).
The district court entered judgnent on the verdict in favor of
Ur ban Devel opers and agai nst the Gty, the MRHA, Murphy and W/ son.
In accordance with the jury verdict, the judgnent awarded Urban
Devel opers $1, 000,000 damages as against the MHA, WIson and
Mur phy, jointly and several ly, and al so $415, 000 danages as agai nst
the Cty. The judgnment |ikewi se awarded U ban Devel opers
attorney’s fees in the anount of $48, 363 as against the City and
al so $118, 406 as agai nst the MRHA, WIson and Mirphy, jointly and
severally.

The Gty of Jackson appeals contending, inter alia, that none
of Urban Devel opers’ winning clains were ripe for review W
agree, and dismss wthout prejudice all clains appealed by the
Cty.

The MRHA, Mirphy and WIson <challenge subject matter
jurisdiction and appeal fromthe district court’s denial of their
nmotion for judgnment as a matter of law, principally contending that

the jury erred in finding that a contract existed between the MRHA



and Urban Devel opers. W agree, and reverse the district court’s
rulings on the followng matters: the contract question, the
related state and federal procedural due process clains arising out
of an alleged deprivation of those sane contract rights, the
M ssi ssi ppi takings claim against the MRHA and Mirphy, and the
court’s ruling on the clains arising under the M ssissippi Tort
Clains Act. W dismiss all remaining clains against the MRHA and
its officers without prejudice as unripe.
FACTS AND PROCEEDI NGS BELOW

In 1978, the Departnent of Housi ng and Urban Devel opnent ( HUD)
faced a nationw de shortage of |owinconme housing because an
estimated 2.7 mllion apartnent units suffered from deficiencies
that made them ineligible for HUD rental subsidies. To address
this problem Congress anended Section 8 of the United States
Housi ng Act of 1937, to create the Mdderate Rehabilitation (“Mod
Rehab”) program 42 U.S.C. 8§ 1437f (1982). This program
aut horized HUD to provide financial incentives to the owners of
subst andard housing to upgrade their properties. Act of Cct. 31,
1978, Pub.L. No. 95-557, § 206(e), 92 Stat. 2080, 2092.

HUD regul ations gover ni ng t he program nade state
public-housing authorities responsible for the progranms
adm ni stration. These public housing authorities would first
deci de which substandard properties qualified for funding, 24

C.F. R 88 882.503-882.504 (1982), and would then contract with the



owners to rehabilitate the properties. 24 CF. R 8§ 882.505 (1982).
Once the property was adequately upgraded, 24 C. F.R 8§ 882.506
(1982), the owners were eligible for contracts with the public
housing authority, funded though HUD, that guaranteed a
fifteen-year stream of rental subsidies. These rents were pegged
at up to 120% of the fair market value, an incone streamintended
to cover both the costs of rehabilitation as well as operating
expenses. 24 C F.R 88 882.403(c), 882.409 (1982). HUD oversawthe
public housing authorities' admnistration of the Md Rehab
program allocating funds to qualified public housing authorities
under one-year annual contribution contracts. 24 C.F.R 88
882. 403, 882.501 (1982).

In 1990, Congress repealed the Modd Rehab program but has
since provided for one-year extensions on expiring contracts at the
owner’s request. 42 U S.C 1437f (e)(2), repealed by
Cranst on- Gonzal ez National Affordable Housing Act of 1990, Title
1, 8 289(b), 104 Stat. 4128. See, e.g., HUD Directive Nunber
01-29, Financial Managenent Program Requirenments for Section 8
Moderate Rehabilitation Program Housing (2001) (providing for
ext ensi ons).

The M ssi ssi ppi | egislature created | ocal and regi onal housi ng
authorities in 1938 to provide “safe and sanitary dwelling
accommodations for persons of |ow incone.” M ss. Code Ann. 8§

43-33-3 (2001). The defendant-appellant, MRHA, is one such



regi onal housing authority. It is responsible for the
adm ni stration of the Section 8 housing prograns for nine counties
i n Northeast M ssissippi, and is governed by a ni ne-nenber board of
comm ssioners which neets nonthly. MHA is authorized to devel op
and operate | owincone housi ng under the United States Housing Act
of 1937. 42 U.S. C. § 1437a(b)(6). During nuch of the tinme period
relevant to this litigation, Sharon WIson was the assistant
executive director of the MRHA, and her supervisor, John Mirphy,
was the interim executive director. Both Wl son and Mirphy are
sued in their individual and official capacities.

The plaintiff-appellee, U ban Developers LLC, a M ssissippi
limted liability conpany, was at all tinmes run by its principal
menber, Shahid Shai kh. On Novenber 20, 2000, Urban Devel opers
purchased the often-flooded and nearly-bankrupt Town Creek
Apartnments in Jackson, Mssissippi, a city within MRHA s regi on.
Town Creek’ s revenue cane entirely fromMHA tenants, subsidi zed by
two Mod Rehab contracts that the prior owner, Mtchell Conpany, had
executed with the MHA in 1984. Lured by these Mdd Rehab
contracts, Urban Devel opers purchased Town Creek fromthe M tchel
Conpany and its |ienhol di ng banks. U ban Devel opers was unawar e of
the fl ood danger and did not seek flood insurance.

The question of whether the two Md Rehab contracts were
properly assigned fromthe Mtchell Conpany to Urban Devel opers was

a highly contested issue at trial. Al t hough both contracts



requi red the express, witten consent of the MRHA as a precondition
of assignnent,! such witten consent was never given to either the
M tchell Conpany or U ban Devel opers, and the MRHA' s board m nutes
contain no discussion or vote approving (or in any way addressing)
any assignnent of the contracts. The Mtchell Conpany did however
receive oral approval for the assi gnnent from several
representatives of MRHA, including the defendant WIlson. At the
time, it seens, no one cared about the inproper assignnent. Urban
Devel opers had rescued the Town Creek Apartnments from likely
insolvency or Ilien foreclosure and had immediately invested
$200, 000 for repairs to the apartnments. The MRHA increased Urban
Devel opers’ nonthly paynents as Shai kh brought nore apartnents up
to standard, and suggested that they would continue to renew U ban
Devel opers’ yearly Md Rehab contracts as long as Congress
continued to fund them |In fact, since 1998, the yearly directives
issued by HUD had required housing authorities to renew the
expiring yearly contracts if the owner so requested.

The two contracts associated with Town Creek Apartnents were

due to expire on March 31, 2001, and COctober 31, 2001.2 Because

! Section 1.18 of the Mod Rehab contracts provides: “The
Omer has not nade, and agrees not to nake, any transfer in any
formof this Contract or the property without the prior witten
consent of the PHA.”

2 The first contract (covering a portion of the Town Creek
Apartnments) was effective April 3, 1984 and expired by its terns
March 31, 1999; prior to March 31, 1999 it was renewed for a one
year termexpiring March 31, 2000; prior to March 31, 2000 it was
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the appropriations bill was del ayed i n Congress that year, the HUD
directives that expl ai ned renewal procedures for FY 2002, begi nni ng
Cct ober 1, 2001, were also delayed until the Spring of 2001.3® So,
it wasn’t until July 5, 2001, that Sharon WIlson sent a letter to
Shai kh, requesting witten verification of his interest in renew ng
the contracts, outlining the renewal process, and proposing a
reduction in rent for the follow ng year. Shai kh replied in
witing five days later, notifying her that he did desire to renew
both contracts and disputing the |owered rent. In the letter,
Shai kh advi sed Wl son that, in accordance with HUD regul ati ons, he
woul d renew at the lower rate but would then avail hinmself of an
appeal to HUD. Wl son, however, in contravention of HUD
regul ations, refused to |l et Shaikh renew the contracts until the
di spute about rental values was settl ed.

During that sane period, the MRHA was deciding whether it
should just let the two contracts expire. \Wen the tine cane to

request funding from HUD for the 2002 fiscal year, the MRHA's

agai n renewed for another one year termexpiring March 31, 2001.
The second contract (covering the remai nder of the Town Creek
Apartnments) was effective Novenber 1, 1984 and expired by its
terms October 31, 1999; prior to Novenmber 1, 1999 it was renewed
for a one year termexpiring Cctober 31, 2000; prior to Novenber
1, 2000, it was again renewed for a one year termexpiring

Cct ober 31, 2001.

® Directive Nunber 2001-13, Financial Managenment Program
Requi rements for Section 8 Mderate Rehabilitation Program
Housi ng (2001).



executive director who preceded Miurphy* (and who is not party to
this suit) did not include Town Creek’s Mod Rehab contracts in the
budget, deciding instead to rely on tenant-based assi stance in the
formof housi ng-choi ce vouchers. On July 15, 2001, the MRHA board
approved a budget for 2002 that did not include funds for the two
Mbd Rehab contracts. Shi akh was not notified of this decision
until nonths later.

By August 2001, Shaikh and WIson were deep into the rental
di spute. The first contract had al ready expired on March 31, 2001,
al t hough apparently it was common practice for the MRHA to conti nue
to pay rental subsidies so |long as extension negotiations were
on- goi ng. The second contract was due to expire on Cctober 31
2001.

In the early norning of August 12, 2001, a flash flood
i nundated twenty-two ground-level units of the Town Creek
apartnents, filling some with as nuch as four to five feet of
wat er.® That day, the governor of M ssissippi declared a state of
energency in the Gty of Jackson and nearby counties. On August
15, 2001, Mayor Johnson visited the apartnents and then allegedly

told Murphy that the Cty was going to condemn the entire Town

* Murphy assumed the title of interimexecutive director of

the MRHA on July 18, 2001. Hi's predecessor was Bobby Hensely.

®> There were 70 occupied units at Town Creek when the fl ood
occurred. Seven of its twelve apartnent buil dings were badly
damaged.



Creek Apartnent conplex, that no tenants would be allowed to
continue living on the property, and that the Housing Authority
shoul d i ssue housi ng-choi ce vouchers to all of the tenants.

On August 17, 2001, Murphy was out of town at a HUD
conf erence. Over the phone, Shaikh suggested to Mirphy that,
i nstead of issuing housing-choice vouchers to the tenants, which
woul d give them an option to seek shelter elsewhere, the MHA
shoul d shelter the displaced tenants in vacant units at Town Creek
that were unaffected by the flood. Mirphy hesitated, responding
that “he wasn't sure if he could do that and that he needed sone
direction fromthe Cty if he would be allowed to do that.” That
sane day, after discussion with sone HUD officials at the
conference, and under the m staken belief that the entire apartnent
conpl ex was bei ng condemmed, Mirphy called Wl son and directed her
to issue housing-choice vouchers to all the residents of Town
Creek. At trial, WIlson testified that while she and her staff
were handing out these vouchers, they told the residents that,
because Town Creek was under a different section 8 program they
couldn’t use the vouchers at Town Creek.

This action was taken, Urban Devel opers argues, despite the
fact that MRHA had not conducted formal housing-quality inspections
of the units, as required by HUD regul ations. Mur phy’s sw ft
action was in contravention of other HUD regulations as well

including directives that encouraged housing authorities to



tenporarily rel ocate di splaced tenants in their sane conplex while
repairs were nmade, and regulations that required the housing
authority to give U ban Devel opers notice of any deficiencies and
at least twenty-four hours to repair the units.

When Shai kh found out that MRHA was issuing vouchers to
everyone at Town Creek, he imedi ately called Murphy. Mirphy said
that “the property was condemmed and, given that situation, that
the tenants needed to be handed out vouchers and relocated.”
Shai kh tol d Murphy that he hadn’t received any condemmati on notice
from the Cty. When they hung up, Shaikh then called a city
official who confirmed that there had not yet been a condemnati on
decision: the City was still review ng what needed to be done. 1In
fact, at an August 29, 2001 hearing with city officials, Shaikh
outlined his plans for repair, and no one nentioned condemati on.

On August 31, Shaikh nmet with Murphy at the MRHA office and
asked Murphy where he got the idea that Town Creek was condemed.
Mur phy pl ayed hi man August 16 answeri ng-nmachi ne nessage fromthe
Mayor’s office, instructing MRHA to issue vouchers ahead of the
i npendi ng condemation. Mirphy admtted to Shai kh that he hadn’t
foll owed proper procedure and promsed to renew the Md Rehab
contracts if Shai kh didn’t nake a stink about it. At trial, Mirphy
again admtted that he “nmay have made a techni cal error [in handing
out vouchers], but . . . [t]he technicality relates to whether

proper notice was given.” In the nonth of Septenber 2001, all but
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eight units of Town Creek Apartnents were vacant.

On October 10, a Gty official sent Urban Devel opers notice of
condemation for forty of Town Creek’ s ninety-five apartnent units.
The City official also infornmed Urban Devel opers that because the
Cty’'s Floodplain Managenent O di nance applied, Urban Devel opers
could not nmake any repairs to the Town Creek apartnents w thout
first elevating the buildings. The Odinance applies to fl ood-zone
structures where the cost of restoring the structure to its prior
condi tion woul d equal or exceed fifty percent of its prior market
val ue. Shai kh protested, arguing that his cost of repairs was well
below fifty percent of market val ue. On Cctober 15, the Gty
official requested a repair plan from Shai kh, which he provided.

On Cctober 17, 2001, WIson sent a letter to Shaikh,
explaining that “[i]n viewof the [ Towmn Creek] tenants being i ssued
a Housing Choice voucher due to the August flooding the Housing
Assi stance Paynents will termnate as the famlies |ocate newunits
for rent.” By the end of October, fewer than five tenants renai ned
at Town Creek. Through a Novenber 1, 2001 letter fromthe MRHA to
Town Creek, the MRHA advised, with respect to a particular tenant
resident at the apartnents under a signed |lease, that “We wll
continue the HAP [ paynents] as |long as he continues his residency
or until the HAP contract expires.”

In a Novenber 30 letter, a Cty official requested further
details concerning U ban Devel opers’ repair plan. Around the sane

time, Murphy told Shaikh that he could not renew the Md Rehab
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contract because HUD had not budgeted noney for the Md Rehab
contract associated with Town Creek. In response, Shaikh wote a
letter to Mirphy, insisting upon MRHA' s obligation, under its
Annual Contribution Contract with HUD, to renew the contracts at
the owner’s request. 1In a letter dated Decenber 27, 2001, Murphy
responded to Shai kh, advising himthat (1) the Mod Rehab contracts
had expired because Urban Devel opers had not agreed to the reduced
rent;(2) the contracts were never valid because MRHA hadn’t given
the Mtchell Conpany witten authorization to assign to Urban
Devel opers; and (3) HUD was responsible for the contract’s
term nation because HUD had failed to fund it. Shai kh thereafter
contacted HUD directly. On Decenber 31, 2001, a regional HUD
official told Shaikh that the MRHA had failed to request funding
for the Towmn Creek contracts back in July.

Ur ban Devel opers never followed through with its repair plans
and never requested a building permt, because, as Shai kh suggested
at trial, the apartnents weren’'t worth repairing wthout the Md
Rehab contracts.

Ur ban Devel opers asserts that Wl son viol ated HUD regul ati ons
that require all public housing authorities to (1) renew all Md
Rehab contracts if the owner so requests; (2) in case of a dispute
about the rent, renew the contract and |let the owner appeal the
rent reduction; and (3) provide owners with one year’s notice
before termnating a contract. WIson in her testinony agreed “in

hi ndsight” with the statenent, apparently in respect to not
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f ur ni shi ng housi ng assi stance paynents for tenants to rel ocate from
fl ood damaged units at Town Creek to undamaged units but instead
furnishing those tenants housing choice vouchers, that *“NMRHA VI
chose to act wunder political pressure and wthout follow ng
guidelines and with insufficient and/or factually i ncorrect grounds
for the decisions it nmade.” She likewi se testified “lI think it
[the Mod Rehab contract] should have been renewed. The owner had
conplied with the housing quality standards, had done repairs,
[and] had a good working relationship with the Authority.”
DI SCUSSI ON

Cl ains Against the Cty of Jackson

Agai nst the Cty of Jackson alone, Urban Devel opers all eged
(1) aclaimunder the United States Constitution, through 42 U S. C
§ 1983, for deprivation of property w thout procedural due process;
(2) a claimunder the United States Constitution, through section
1983, for taking of property without just conpensation; (3) aclaim
under the M ssissippi Constitution for deprivation of property
W t hout procedural due process; and (4) a claim under the
M ssissippi Constitution for taking of property wthout just
conpensation. Against both the Gty of Jackson and Mayor Johnson,
Urban Devel opers alleged, (5 a claim for tortious interference
w th business relationships; and (6) a claimfor negligence.

At the charge conference, U ban Devel opers withdrewits clains
of tortious interference with business relations (and its clains of

breach of the duties or warranties of good faith and fair dealing).
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The remaining clains were tried to the jury. At the close of
evidence, the jury rejected the claim that the Cty and Myor
Johnson negligently informed MRHA or its staff that the Cty had
condemmed t he apartnents, but found in favor of Urban Devel opers on
all four (federal and state) constitutional clains against the
City, awardi ng danmages of $415, 000.

Because none of Urban Devel opers’ wi nning clains were ri pe, we
dismss them wthout prejudice for lack of subject matter
jurisdiction as being unripe.?

A.  \What Property was Taken

The jury instructions identify the property interests that
were allegedly violated by the City. There is a regul atory-takings
claim alleging that the City of Jackson deprived U ban Devel opers
of property when it took the economc use of its land, wthout
taking the land itself, by erroneously applying an otherw se-valid
fl ood-pl ain ordi nance that prevented rehabilitation and repairs at
t he apartnents.

B. The Federal Takings Caim
The Taki ngs Cl ause of the Fifth Arendnent, nmade applicable to

the States through the Fourteenth Arendnent, Chicago, B. & Q R Co.

v. Chicago, 17 S. . 581, 584 (1897), directs that “private

® The breach of duties or warranties of good faith and fair

deal i ng, negligence and tortious interference clains against the
Cty, on which U ban Devel opers | ost below, are not also

di sm ssed wi thout prejudice, since pendent-party jurisdiction
still exists.
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property” shall not “be taken for public wuse, wthout just
conpensation.” Before addressing the nerits of any appeal,
however, this court nust be convinced that the claimin questionis
ripe, even if neither party has raised the issue. See Samaad V.
City of Dallas, 940 F.2d 925, 933 (5th Cr. 1991). Ripeness is a
question of Ilaw that inplicates this court’s subject matter
jurisdiction, which we review de novo. Sandy Creek Investors, Ltd.
v. Gty of Jonestown, Tex., 325 F.3d 623, 626 (5th Cr. 2003);
G oone Res. Ltd., L.L.C. v. Parish of Jefferson, 234 F.3d 192

198-99 (5th Cir. 2000).

The Suprene Court has adopted a two-prong test for ripeness
under the Fifth Amendnent’s Takings C ause, explaining that such
clains are not ripe until (1) the relevant governnental unit has
reached a final decision as to how the regulation will be applied
to the | andowner; and (2) the plaintiff has sought conpensation for
the all eged taking through whatever adequate procedures the state
provides. See WIlianmson County Reg’l Planning Commin v. Ham | ton
Bank, 105 S. . 3108, 3116, 3121 (1985). In adopting the first
prong, the Court explained its reluctance to hear premature takings
clains as follows:

“this Court consistently has indicated that anong the
factors of particular significance in the [Penn Central ]
inquiry are the econom c i npact of the chall enged action
and the extent to which it interferes with reasonabl e
i nvest ment - backed expectations. Those factors sinply
cannot be evaluated until the adm nistrative agency has
arrived at a final, definitive position regarding howit

15



will apply the regulations at issue to the particular
land in question.”

Wl lianmson County, 105 S.C. at 3118-19 (citations omtted).

For exanple, in Penn Central the Court declined to hold that
New York City’'s Landmarks Preservation Law effected a taking as
applied to Gand Central Term nal, reasoning that although the Cty
had di sapproved a plan for a 50-story buil di ng above the term nal,
the property owners had not sought approval for an alternative
plan, and it was therefore uncertain whether the Gty would
di sapprove of all econom cally beneficial uses of the land. Penn
Central Transp. Co. v. New York Cty, 98 S. . 2646, 2665-66
(1978); see also Agins v. Gty of Tiburon, 100 S.C. 2138 (1980),
overrul ed on other grounds by First English Evangelical Lutheran
Church v. Los Angeles County, 107 S.Ct. 2378 (1987) (rejecting a
takings claim as wunripe because the property’'s owner had not
submtted a plan for devel opnent). This neans that even if a plan
is initially disapproved by the governnent, property owners nust
t hen seek variances or wai vers, when potentially available, before
a court wll hear their takings clains. WIllianmson County, 105
S.C. at 3117; Hodel v. Virginia Surface Mning & Reclamation
Assn., Inc., 101 S. C. 2352, 2371 (1981). This court has al so
hel d t hat whenever the property owner has i gnored or abandoned sone
relevant formof review or relief, such that the takings decision
cannot be said to be final, the takings claimshould be dismssed

as unripe. Hi dden Gaks Ltd. v. Gty of Austin, 138 F.3d 1036, 1041
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(5th Gir. 1998).

Urban Devel opers’ regqulatory takings claim that the Cty
erroneously applied an otherwise valid flood plain ordinance, is
unripe under this first prong. Wen U ban Devel opers was notified
that the Mbod Rehab contracts woul dn’t be renewed, it suspended its
plans to rehabilitate Town Creek and abandoned all avenues of
review that were available to it. See H dden Caks, 138 F.3d at
1041. Shai kh admtted this at trial, explaining that *“our
intention to repair the property was really contingent upon us
having incone at the property once we repaired it.” Ur ban
Devel opers submtted two building plans for approval by the Cty,
both of which were rejected because they did not conply with the
City's flood-zone ordinance. After this rejection, although
represented by counsel, Urban Devel opers neither applied for a
fl oodpl ai n-devel opnment permt, nor pursued mandanus agai nst the
Cty's comunity devel opnment officer, nor availed itself of the
appeal process set forth in the Cty of Jackson nunicipal code,
whi ch provi des any person affected by an order issued by a housing
official with an appeal to the circuit court of the First Judicial

District of H nds County.” Like the Court in Penn Central, we

" This appeal procedure is mandated by the State of
M ssi ssippi pursuant to its Slum Cl earance Statute, which
provides that “[a]ny person affected by an order issued by the
public officer may apply to the circuit court for an injunction
restraining the public officer fromcarrying out the provisions
of the order . . . .” Mss. Code Ann. § 43-35-111 (2001). More
generally, M ssissippi also provides for an appeal to a circuit
court for “[a]lny person aggrieved by a judgnent or decision of
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cannot evaluate the extent to which the Cty has interfered with
Ur ban Devel opers’ reasonabl e i nvest nent - backed expect ati ons because
no final decision has been nade, nor even sought, regarding the
application of the flood-zone ordi nance. Accordingly, we dismss
as unripe U ban Devel opers’ regul atory takings claim against the
Cty of Jackson.

The M ssissippi Takings Clause, like its federal counterpart,
has also been interpreted to require finality. See Dunston v.
M ssissippi Dep’'t of Marine Res., 892 So.2d 837, 843 (M ss. App.
2005) (citing Everitt v. Lovitt, 192 So.2d 422, 428 (M ss. 1966))
(“The Dunstons never filed for, and subsequently were never deni ed,
a permt to develop their property. Since the Dunstons have not
exhausted all adm nistrative renedi es available to themthis Court
does not have jurisdiction to hear this claim as it is unripe for
judicial review ”). Cf. San Renpb Hotel v. City and County of San
Franci sco, 125 S. Ct. 2491, 2506 (2005) (“It was settled well before
Wl lianmson County that a claimthat the application of governnent
regul ations effects a taking of a property interest is not ripe
until the governnment entity charged wth inplenenting the
regul ati ons has reached a final decision regarding the application
of the regulations to the property at issue.”) (internal quotation
omtted).

To the extent that Urban Devel opers may have ever all eged

the board of supervisors, or nunicipal authorities of a city,
town, or village . . . .” Mss. Code Ann. 8§ 11-51-75 (2001).

18



bel ow an ordinary takings claimagainst the Cty, in addition to
and as distinguished from the above described regul atory takings
claim it does not appear that any such claim against the Cty
under the Fifth Arendnent’ s Taki ngs Cl ause (or under the conparabl e
provision of Art. Ill, 8 17, of the M ssissippi Constitution) was
ever submtted to the jury. Mreover, any such ordinary takings
claimwould in any event also fail the first ripeness prong. The
Cty has not made a final decision on whether to condemn the
property, and has done nothing nore than state its intent to
proceed with condemation. The Town Creek Apartnents were still
vacant and not condemmed when suit was filed, and, as of the date
of oral argunent, so they renain. There has never been any act ual
physi cal taking (or occupation) of, or any actual physical danage
to, the Town Creek Apartnents, or any part thereof, by the GCty.
Here we have only a threat to use the Cty's |legal powers, and a
mere threat does not constitute a taking, since a non-regulatory
taking requires actual governnent confiscation or physical
occupation. See Shaikh v. Cty of Chicago, 341 F.3d 627, 632 (7th
Cir. 2003) (citing Tahoe-Sierra Pres. Council, Inc. v. Tahoe Reg’ |
Pl anni ng Agency, 122 S.C. 1465, 1478-79 (2002)). Furt her nor e,
because a viol ati on of the Taki ngs C ause does not occur until just
conpensation is denied, any such ordinary takings claim by U ban
Devel opers would |ikewi se be unripe under the second prong of
WIllianmson County, which requires the plaintiff to have sought

conpensation for the alleged taking through whatever adequate
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procedures the state provides before seeking to interpose the
federal courts, through section 1983, between a state and its
citizen. WIlianson County, 105 S.Ct. at 3121.8 Under this second
prong, the property owner bears the burden of proving that state
| aw proceedi ngs are unavail able or inadequate. WIIlianson, 105

S.C. at 3122; see also Samamad, 940 F.2d at 934 (“‘[l]nadequate’

procedures are those that alnost certainly wll not justly
conpensate the claimant.”). Urban Devel opers has not discharged
that burden here. M ssissippi law provides for inverse-

condemati on actions, see, e.g., Cty of Gulfport v. Anderson, 554
So.2d 873, 874 (Mss. 1989),° yet Urban Devel opers has not sought
conpensation through M ssissippi law for the alleged taking. See
Bryan v. City of Madison, Mss., 213 F. 3d 267, 276 n.16 (5th Gr.
2000) (rejecting a takings claim as unripe because the property
owner had not first resorted to Mssissippi’s court of em nent

domai n) .

8 This ripeness requirement follows naturally fromthe
Fifth Amendnent itself, which proscribes the taking of “property
. . . Wthout just conpensation.” U S. Const. anend. V (enphasis
added). But see San Renp Hotel v. City and County of San
Franci sco, 125 S. . 2491, 2508 (2005) (Rehnquist, C J., joined
by O Connor, Kennedy, and Thomas, JJ., concurring in the
judgnent) (“It is not clear to ne that WIlianson County was
correct in demanding that, once a governnent entity has reached a
final decision with respect to a claimant’s property, the
cl ai mant nust seek conpensation in state court before bringing a
federal takings claimin federal court.”).

° See also M ss. Code Ann. § 43-37-9 (2001) (providing costs
and attorneys’ fees to successful plaintiffs in inverse-
condemati on actions).
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C. Remai ni ng Constitutional Cains against the Cty

Urban Devel opers also brought clains against the Cty for
vi ol ations of procedural due process under the United States and
M ssi ssippi Constitutions. These clains focus on the statenents
that the apartnents woul d be condemmed and regarding the failure to
approve plans for rebuilding, all wthout a hearing and w t hout
giving notice of deficiencies. W dismss these renuining
constitutional clains under general ripeness principles.?

A court should dism ss a case for |ack of ripeness “when the
case i s abstract or hypothetical.” New Ol eans Pub. Serv., Inc. v.
Council of New Ol eans, 833 F.2d 583, 586 (5th Cr. 1987). “The
key considerations are ‘the fitness of the issues for judicial
decision and the hardship to the parties of wthholding court
consideration.”” |d. (quoting Abbott Labs. v. Gardner, 87 S . C
1507, 1515 (1967)). “A claimis not ripe for adjudication if it
rests wupon ‘contingent future events that may not occur as

anticipated, or indeed may not occur at all.’’ Texas v. United

1 Both M ssissippi constitutional clains are best

understood in light of their respective United States
Constitution counterparts, although the Takings C ause of the

M ssi ssi ppi Constitution provides sonewhat broader protection of
private property rights than the Takings C ause of the United

States Constitution. Mss. Const. Art. IIl, 8 17 (“Private
property shall not be taken or damaged for public use, except on
due conpensation . . . .”) (enphasis added); see also Glich v.

State Hi ghway Conmin, 574 So.2d 8, 11 (Mss. 1990). The federal
and M ssi ssippi due processes clauses, on the other hand,

al t hough worded slightly differently, are inplenented
identically. Conpare U S. Const. anend. XIVwith Mss. Const.
Art. 111, 8 14; see also Tucker v. Hi nds County, 558 So.2d 869,
873 (M ss. 1990).
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States, 118 S. Ct. 1257, 1259 (1998).

Ur ban Devel opers’ federal and state due process cl ai ns agai nst
the Gty are unripe because, as discussed above, U ban Devel opers
has yet to suffer a deprivation of property. The City of Jackson
has not nmade a final determnation of whether, or under what
circunstances, it will issue a building permt, or whether it wll
condemm the property. These due process clains rest upon a
contingent future event and cannot be properly evaluated by this
court in the present circunstances. See Bigelowv. Mchigan Dep’'t
of Natural Res., 970 F. 2d 154, 160 (6th G r.1992) (“Until the state
courts have ruled on the plaintiffs’ inverse condemation claim
this court cannot determ ne whet her a taking has occurred, and thus
cannot address the procedural due process claim wth a full
under st andi ng of the relevant facts.”).

We reach this conclusion, like Fifth Grcuit panels before us,
not by direct reference to WIllianmson County, a case which other
circuits have applied to ancillary due-process clainms in such
circunst ances, ' but rather by reference to principles of ripeness
generally. See John Corp. v. Gty of Houston, 214 F.3d 573, 586
(5th Gr. 2000) (“[We do not apply WIllianmson County per se [to
t he procedural due process clain], but rather the general rule that

a claim is not ripe if additional factual developnent is

1 See, e.g., Bigelow, 970 F.2d at 160; Taylor Inv., Ltd. v.
Upper Darby Tp., 983 F.2d 1285, 1293 (3d Cr. 1993); Herrington
v. Sonoma County., 857 F.2d 567, 569 (9th Cr. 1988).
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necessary.”); see also Hi dden OGaks Ltd., 138 F.3d at 1045 n.6
(refusing to apply WIlianson County to a procedural due process
cl ai mbecause there was no primary takings clai mpresent). But see
Smthv. Cty of Brenham 865 F.2d 662, 664 (5th Cr. 1989) (citing

Wl lianmson County and concluding that the plaintiff’s due process

challengeto landfill permtting procedures was “premature” because
“no deprivation of property . . . has yet occurred . . . and
certainly will not occur at least until the permt process .

has run its course.”).

We accordingly dismss as unripe all of Urban Devel opers’
clains on which it prevailed bel ow against the Cty of Jackson.
1. Cains Against the MRHA, Mirphy, and WI son

At the close of the evidence, the jury found for Urban
Devel opers on the following clains against the MHA or its
def endant officers, Mirphy and Wlson: (1) a breach of contract
claim against the MRHA; (2) a federal takings claim against the
MRHA and Muir phy; (3) a federal procedural due-process claim
against the MRHA and Mirphy; (4) a Mssissippi takings claim
against the MRHA and Muirphy; (5) a M ssissippi procedural due
process claim against the MRHA and Mirphy; and (6) a negligence
claim under the Mssissippi Tort Cains Act against the MHA
W son, and Murphy. The jury awarded damages of $1, 000, 000. 00, and
the district court rendered judgnent on the verdi ct awardi ng U ban
Devel opers $1, 000, 000 damages, and $118,406 attorney's fees,

agai nst the MRHA, WIson and Murphy, jointly and severally. The

23



MRHA, W son and Mur phy appeal, challenging the sufficiency of the
evidence as well as the court’s subject-matter jurisdiction.
A.  Standard of Review

Al |l defendants noved for judgnent as a matter of |aw both at
the close of the plaintiff’s case and again after the jury's
verdict. In deciding such notions, the district court applies the
standard established in Boeing Co. v. Shipman, 411 F.2d 365 (5th
Cr. 1969) (en banc), overrul ed on other grounds, 107 F. 3d 331, 336
(5th Gr. 1997), and on appeal from such decisions, this court
applies that sane standard. Hltgen v. Sunrall, 47 F.3d 695
699-700 (5th Cr. 1995). Boeing instructs us to:

“consider all of the evidence—not just that evidence
whi ch supports the non-novers case—but in the light and
with all reasonable inferences nost favorable to the
party opposed to the notion. |If the facts and i nferences
point so strongly and overwhelmngly in favor of one
party that the Court believes that reasonable nen could
not arrive at a contrary verdict, granting of the notions
is proper.” 411 F.2d at 374.

However, the court cautioned that “a nere scintilla of evidence is
insufficient to present a question for the jury. . . . There nust
be a conflict in substantial evidence . . . .” Id. at 374-75. This
court does not evaluate witness credibility and “it must disregard
all evidence favorable to the noving party that the jury is not
required to believe.” Reeves v. Sanderson Plunbing Prods., 120
S.C. 2097, 2110 (2000); see also 9A C. Wight & A MIler, Federal

Practice and Procedure 8§ 2529, at 300 (2d ed. 1995); Ham Mari ne,
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Inc. v. Dresser Indus., Inc., 72 F.3d 454, 461 (5th Gr. 1995
(“Unless there was no credible evidence presented which m ght
authorize the wverdict, the jury's findings nust stand.”).
Questions of |aw, however, including determ nations of subject-
matter jurisdiction, are reviewed de novo. USX Corp. v. Tanenbaum
868 F.2d 1455, 1457 (5th Cr. 1989).
B. Breach of Contract C ai magainst the MRHA

The MRHA disputes the jury’'s finding that the ©Md Rehab
contracts were validly assigned to Urban Developers from the
Mtchell Conpany. “The interpretation of a contract is a question
of law and the appellate court is not bound by the . . . standard
of review [for fact findings] unless anbiguities require the court
to consult extrinsic evidence.” Tri-State PetroleumCorp. v. Saber
Energy, Inc., 845 F. 2d 575, 581-82 (5th G r.1988). Were the very
exi stence of the contract is at issue, however, review for
sufficiency of the evidence is appropriate. Once a contract has
been found and its essential ternms have been identified and
determned to be enforceable, the issue of breach is another
gquestion of fact, subject to review for substantial evidence. Ham
Marine, 72 F.3d at 461.

We agree with the MRHA' s contention that there is insufficient
evi dence of valid contract assignnent fromthe Mtchell Conpany to
Ur ban Devel opers, and that the purported assignnent was void. The

MRHA argued at trial that it had no contractual obligations to
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Urban Devel opers because the Md Rehab contracts contained a
prohi bition agai nst assignnent without witten perm ssion, which
the Mtchell Conpany never received before purporting to assignits
rights and duties under the contracts to Urban Devel opers. MRHA
further argues that even if the oral perm ssion were sufficient to
modify the contracts, it was invalid because M ssissippi |aw
requires all governnent board actions to be taken publicly and
spread upon the m nutes of the board neetings.

The M ssissippi Suprene Court has long held that “boards of
supervisors and other public boards speak only through their

m nutes . .”  Thonpson v. Jones County Cnty. Hosp., 352 So.2d

795, 796 (M ss. 1977) (enphasis added); see also Bridges v. Bd. of
Supervisors of Cay County, 58 Mss. 817 (1881). No cases
directly address whether a public housing authority qualifies as
such a public board, so we turn to that question first. Based on
a review of the MRHA s organic statute, M ssissippi case |law, and
the rational e underlying the “spread upon the m nutes” requirenent,
we hold that it is.

The Housing Authority Act, Mss. Code Ann. 8§ 43-33-1 et seq.,
established, in every city and county of the state of M ssissippi,
“a public body corporate and politic to be known as the ‘housing
authority.”” 1d. § 43-33-5. The legislature later provided
procedures by which these |l|ocal housing authorities m ght
consolidate into |l arger, regional housing authorities, such as the

VRHA. Mss. Code Ann. § 43-33-103 et. seq. The board of
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supervi sors of each county that is conprised in this regional
housing authority is entitled to appoint a conmssioner to the
housing authority’s board. Mss. Code Ann. § 43-33-115. The
comm ssioners’ qualifications, length of term quorum and voting
requi renents, and conpensation are all established by law. M ss.
Code Ann. 8§ 43-33-7; 43-33-49.

These housing authorities are created in *“perpetual
succession” to “exercis[e] public and essential governnent
functions,” and, as public state bodies created by statute, they
have no power or authority except that granted by statute. M ss.
Code Ann. 8 43-33-11. Finally, “[t]he property of an authority is
declared to be public property used for essential public and
gover nnent al purposes and such property of an authority shall be
exenpt fromall taxes . . . .” Mss. Code Ann. § 43-33-37.

The M ssissippi Suprenme Court has not |imted the public
mnutes requirenment to only county boards of supervisors. In
Thonpson, the M ssissippi high court applied the mnutes
requirenent to invalidate an enploynent contract that was not
spread upon the mnutes of a county hospital’s board of trustees,
dismissing the plaintiff’s claimof $160,764.80 in unpaid sal ary,
and warning “[i]t was the responsibility of the plaintiff to see
that the contract was properly recorded on the m nutes.” 352 So.2d
at 798. More recently, in Tupelo Redevel opnent Agency V.
Aber nat hy, the M ssissippi Suprenme Court inpliedly suggested that

the mnutes requirenent would apply to an urban renewal agency
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created by the Cty of Tupelo. 913 So.2d 278, 288 (M ss. 2005).
The organic statute that creates such urban renewal agencies, M ss.
Code Ann. 8§ 43-35-3 et. seq., contains inplenenting |anguage
identical to that found in the Housing Authority Act. See, e.g.,
Mss. Code Ann. 8 43-35-33 (“There is hereby created in each
muni ci pality a public body corporate and politic to be known as the
“urban renewal agency.’. . .”); see also Mss. Code Ann. § 43-33-7
(establishing the term voting requirenents, and conpensation for
the board of comm ssioners).

Only once has the Mssissippi Suprene Court expressly
addressed whet her an “other” public board was bound by the m nutes
requirenent. Rawls Springs Util. Dist. v. Novak, 765 So.2d 1288,
1291 (M ss. 2000). In that case, the court invalidated a contract
that was not spread upon the mnutes of a water utility district’s
board of comm ssioners, noting that “[a]s the District Board is a
public corporation and body politic, we conclude that the District
Board’'s action[s] fall under those generally recognized hol di ngs
that limt such bodies to speak and act only through their
mnutes.” 1d. In so concluding, the court quoted inplenenting
| anguage fromthe water district’s organic statute, Mss. Code Ann.
8§ 19-5-151 et. seq., language that is nearly identical to that
found in the Public Housing Act. See Novak, 765 So.2d at 1291
(“The District Board is a public corporation . . . and is ‘a body
politic and corporate with power of perpetual succession.’”)
(quoting Mss. Code Ann. § 19-5-165).
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W also find support for our holding in the reasons that
support the rule requiring the acts of public boards to be
reflected in their mnutes. The M ssissippi Suprene Court has
stated these reasons as foll ows:

“(1) That when authority is conferred upon a board, the
public is entitled to the judgnent of the board after an
exam nation of a proposal and a discussion of it anong
the nmenbers to the end that the result reached wll
represent the wi sdom of the mmjority rather than the
opi ni on or preference of sone individual nmenber; and (2)
t hat the deci sion or order when nade shall not be subject
to the uncertainties of the recollection of individual
W t nesses of what transpired, but that the action taken
w Il be evidenced by a witten nenorial entered upon the
mnutes at the tinme, and to which all the public may have
access to see what was actually done.”

Novak, 765 So.2d at 1291-92 (quoting Lee County v. Janes, 174 So.
76, 77 (Mss. 1937); see also Thonpson, 352 So.2d at 796. These
reasons apply wwth full force to the board of comm ssioners for the
public housing authorities, who act as custodians of “public
property” and are vested by the people of Mssissippi wth the
power to exercise “public and essential governnent functions”
consistent with quorum and voting requirenents established by
st at ut e.

Having concluded that MHA is bound by the mnutes
requi renent, we now determ ne whet her that requirenent renders the
unapproved contractual assignnment void. W hold that it does.

The M ssissippi Suprene Court has characterized the m nutes

requi renent as “an i nportant public policy issue,” cautioning that
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“public interest requires adherence thereto, notw thstanding the
fact that in sonme instances the rule my wrk an apparent
injustice.” Butler v. Bd. of Supervisors for H nds County, 659
So.2d 578, 579 (Mss. 1995) (quoting Colle Towing Co. v. Harrison
County, 57 So.2d 171, 172 (Mss. 1952)). Indeed, “the policy of
protecting the public’'s funds for use by and for the public is
paranount to other individual rights which may al so be involved.”
Butler, 659 So.2d at 579; see also id. at 581 (discussing
M ssissippi’s “past strict adherence to the requirenent that a
board of supervisors only be bound by a contract entered upon its
m nutes”) and Warren County Port Commin v. Farrell Constr., 395
F.2d 901, 904 (5th Gr. 1968) (describing the M ssissipp
requi renment as “stringent”).

This requirenment applies not only to contract formation, but
to contract nodification as well. Farrell Constr., 395 F.2d at
903-04 (“The only permssible nethod for the alteration of a
contract with a board of supervisors is by a subsequent order
entered on its mnutes”) (citing Lamar County v. Talley & Mayson,
77 So. 299 (Mss. 1918). Moreover, in Butler, the M ssissippi
Suprene Court held that the assignnent of contract proceeds froma
general contractor (who had contracted with the board) to a
subcontract or (who had contracted only with the general contractor)
had effectuated a contract alteration, rendering the assignnent

invalid because its approval had not been spread upon the m nutes
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of the board. Butler, 659 So.2d at 580-81.

Appl yi ng these principles to our facts, we find no evidence of
a valid assignnent of the HAP contracts fromthe Mtchell Conpany
to Urban Devel opers. Following the court in Butler, we hold that
the mnutes requirenent does apply to the purported assignnent
here. For in Butler, the court held that an assignnent of a right
to nmere proceeds was a contractual nodification that inplicated the
mnutes requirenent, a closer question, we believe, than the
assi gnnent at issue here, where the Mtchell Conpany purported to
assign both its rights and duties under the HAP contracts to Urban
Devel opers.

Mor eover, there is no evidence spread upon the m nutes of the
MRHA' s board of comm ssioners that they approved the assignnent.
Not only was there undisputed testinony at trial in this respect,
but there was al so undi sputed testinony that the Board had never so
much as nmade reference to the HAP contracts during the relevant
time period. In fact, the only action taken by the board that
af fected the HAP contracts was the resol ution approving the Fiscal
Year 2002 budget, on July 15, 2001, which declined to request
further funding fromHUD for those contracts.

Urban Devel opers argues in response that, even if the
assignnent is legally void, the Board should be estopped in equity

fromdenying it.' U ban Devel opers notes that the officers of the

2 The jury was charged that a contract coul d be established

either by a signed witing or by an oral agreenent or by
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MRHA nade oral prom ses that the Mdd Rehab contracts could be
assigned to U ban Devel opers, and that, after the transfer, the
MRHA conti nued to nmake rent subsidy paynents to “Town Creek” and to
demand conpliance with the federal housing quality standards.
Finally, Urban Devel opers notes that during the rental dispute, al
letters from the MRHA were addressed to its principle nenber,
Shahi d Shai kh.

The general rule, however, is that “[s]uch contracts when so
entered upon the m nutes nmay not be varied by parol nor altered by
a court of equity.” Farrell Constr., 395 F.2d at 904 (enphasis
added) (citing MPherson v. Richards, 98 So. 685 (Mss. 1924)).
The plaintiff’s invocation of equities to neet the “spread upon the
m nutes” requirenent is usually prohibited, in part, because “each
person, firmor corporation contracting with a board of supervisors
is responsible to see that the contract is legal and properly
recorded on the mnutes of the board.” Thonpson, 352 So.2d at 797;
see alsoid. at 798 (“It was the responsibility of the plaintiff to
see that the contract was properly recorded on the mnutes”). The
Colle Towing case is often cited as an exanple of the harsh
application of Mssissippi’s spread on m nutes requirenent, equity

notw t hstandi ng. There, the Harrison County Board of Supervisors’

“equi tabl e estoppel” and the charge defined equitabl e estoppel.
In answer to interrogatory 4 it found that “the contracts were in
ef fect between the Housing Authority and Urban Devel opers, LLC at
the time of the flood;” and, in answer to interrogatory 5, it
found “For Plaintiff” on “Plaintiff’s breach of contract claim
agai nst the Housing Authority.”
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president entered into an oral contract (later conceded to be
invalid) with Colle Towing to perform energency repairs on a
drawbri dge across the back bay of Biloxi. The board subsequently
ratified the oral contract upon its mnutes and began parti al
paynment. After a dispute arose over the amount due, Colle Tow ng
sued the Board in quantumneruit®® and the district court di sm ssed.
The Suprenme Court of M ssissippi affirmed, holding that:

“I't has been repeatedly held in this State that a board
of supervisors can contract and render the county |iable
only by a valid order duly entered upon its m nutes, that
all persons dealing with a board of supervisors are
chargeable with knowl edge of this law, that a county is
not |liable on a quantum neruit basis even though it may
have made partial paynents on a void oral contract, and,
nmoreover, that in such case there is no estoppel agai nst
the county.”

Coll e Tow ng, 57 So.2d at 172 (citations omtted) (enphasis added).
More recently, the M ssissippi Suprenme Court again declinedto
estop a public board, this tine a public utility district. Raws
Springs Uility District v. Novak, 765 So.2d 1288, 1292 (M ss
2000). The president and chief executive officer of the utility

district, Bryant, had entered into an oral agreenent wth a

¥ The Suprenme Court of M ssissippi has held that clains

arising in quantumneruit are equitable in nature, Poole v. Gamn,
Lew s & Punches, LLP, 792 So.2d 987, 991 (Mss. 2001), and in
this case we are bound by the court’s hol di ng. W not e,
however, that this is a question on which reasonabl e chancellors
may di sagree. See Webb v. B.C. Rogers Poultry, Inc., 174 F. 3d
697, 704 (5th Gr. 1999) (holding, over a dissent by Judge

Politz, that quantumneruit arises in |law).
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devel oper, Novak, for the utility district’s maintenance staff to
install thirty-two water neters at Novak’s trailer park. Id. at
1290. Bryant and Novak agreed to a price of $50 per installation,
an agreenent which was contrary to, and purported to nodify, the
utility district’s regul ations, which provided for a charge of $300
per installation. 1d. During the follow ng six years, the utility
district billed Novak thirty-two tinmes at the $50 rate, and Novak
pronptly nmade paynent.

When the district board becane aware of the oral agreenent,
t hey demanded back-paynent from Novak for the already-installed
meters. The Suprene Court of M ssissippi reversed the chancellor’s
ruling that the board was estopped fromasserting a claimfor back
paynent, hol ding that:

“Bryant, and not the District Board, properly speaking
through its mnutes, entered into the subject agreenent
w th Novak. Although Bryant may be said to be estopped
from asserting a claim inconsistent wth hi s
representation to Novak, the District Board itself never
spoke through its m nut es to authorize neter
installations for $50. The District Board has not
changed its position or done other acts to justify the
i nposition of equitable estoppel. The District Board is
not attenpting to deny what it previously i nduced anot her
party to believe and take action on. Nor is the District
Board guilty of acts or declaration designed to induce
another to alter his position injurious to hinself.”

ld. at 1292.
Ur ban Devel opers’ best case is Cnty Extended Care Ctrs. v. Bd.

of Supervisors for Hunphreys County, a case in which the
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M ssi ssi ppi Court of Appeals equitably estopped a county board of
supervisors from arguing that the “technical om ssion” of not
having the | ease contract itself “spread across the m nute book”
should invalidate the | ease contract. 756 So.2d 798, 804 (M ss.
App. 1999).* In that case, Community Care Extended Centers (CECC)
offered to | ease a nursing hone fromthe Hunphreys County Board of
Supervi sors. The Board then responded to the offer wwth a detail ed
resolution, reflected in the mnutes, describing the property to be
| eased and aut horizing the president of the Board to execute that
specific | ease. In accordance wth the resolution, a 20-year | ease
was si gned between the president of the Board and CECC. “The | ease
contract was filed in the land records of the chancery clerk. The
m nut e book and records of the board of supervisors are maintained
by the chancery clerk.” |d. at 802. Seven years later, on two
separ ate occasi ons, the Board expressly acknow edged t he exi stence
of the lease contract with CECC by approving, upon its mnutes,
detail ed anendnents to the | ease. Six years after the anendnents,

the Board notified CECCthat it considered the | ease contract voi d,

4 Urban Devel opers also cites a line of cases that broadly

appl i es equitable estoppel against public boards. See, e.g., Bd.
of Educ. of Lamar County v. Hudson, 585 So.2d 683, 688 (M ss.
1991) (holding that a public board “may be equitably estopped
under the proper circunstances”). These cases, however, are not
controlling here, as they do not involve the strict M ssissipp

m nutes requirenent, but instead sinply permt equitable estoppel
to be enforced against a board in other contexts, for exanple, as
t hrough the doctrine of after-acquired title. E . g., Otibbeha
County Bd. of Educ. v. Town of Sturgis, 531 So.2d 585, 589 (M ss.
1988) .
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threatening to repossess the nursing hone unless CECC agreed to
renegoti at e.

The court of appeals first held that the m nutes requirenent
had been satisfied, explaining that “the | ease contract was entered
sufficiently into the Board's mnutes to bind the Board to its
terms and conditions.” Id. at 801. The court expl ained, “Looking
at the mnutes of the Board throughout the thirteen year period the
| ease contract has been in effect, we find sufficient evidence of
the Board’ s intent to be bound by the | ease contract.” Id. at 802.
And further, “In this case, there was a substantial entry [in the
m nut es] —a resol ution that authorized the president to execute ‘the
original lease’ that inferentially was physically presented to the
Board and was recorded |less than two weeks later.” 1d. at 803.

Then, inthe alternative, the court applied equitabl e estoppel
against the Board, holding that the resolutions passed by the
board, as detailed above, were sufficient to estop the Board from
denying its existence. 1d. at 804. |In conclusion, the court of
appeal s noted that although “no estoppel may be enforced ‘ agai nst
the state or its counties where the acts of their officers were
unaut horized,” . . . the resolution entered on the Board m nutes
shows t he supervi sors unani nously approved the | ease contract with
CECC and aut hori zed the Board president to sign the | ease contract
on behalf of the Board.” 1d. at 804.

The facts of our case far nore closely resenble Novak than
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CECC. There is no evidence that the MRHA' s board of comm ssioners
even knew of the existence, |et al one approved, the assignnent from
the Mtchell Conpany to Urban Devel opers (or any ot her assignnent).
The only evidence in the record that supports Urban Devel opers’
position, is a resolution passed by the board of comm ssioners and
entered upon its mnutes in 1984, sixteen years before U ban
Devel opers was even forned, which states “RESOLVED, that the
Chairman and Executive Director of the Authority are hereby
aut hori zed to execute all docunents necessary to participate inthe
Rental Rehabilitation Program?’” MRHA M nutes of the Board of
Comm ssioners 287 (Feb. 15, 1984).

This resolution is far less connected to the matter in
gquestion than the three resol utions upon which the court of appeals
in CECCrelied to enforce equitabl e estoppel agai nst the Hunphreys
County board of supervisors. There, the resolutions authorized the
president to execute a specific docunent, relating to a specific
transacti on. Then, when anendnents to the |ease contract were
necessary, the board approved those anendnents t hrough resol utions
spread upon their mnutes. Here, where a contractual nodification
was al so necessary to assign the rights and duties of the Mtchel
Conpany to Urban Devel opers, the plaintiff never sought approval of
the Board, and instead relied on the oral promses only of WIson
and Mur phy.

In this respect, our case resenbles Novak. For although it

m ght be said that Wl son and Murphy can be estopped fromasserting

37



a claiminconsistent with their representation to U ban Devel opers,
the Board itself “never spoke through its mnutes to authorize” the
assi gnnent. Novak, 765 So.2d at 1292. The Board “has not changed
its position or done other acts to justify the inposition of
equitable estoppel.” 1d. The Board “is not attenpting to deny
what it previously i nduced another party to believe and take action
on.” 1d. Nor is the Board “guilty of acts or declaration desi gned
to i nduce another to alter his position injurious to hinself.” Id.

Accordingly, we reverse the district court’s denial of the
MRHA' s notion for judgnent as a matter of |aw on Urban Devel opers’
breach of contract claim The assignnent of the HAP contracts from
the Mtchell Conpany to Urban Devel opers was voi d.
C. Federal Takings O ains against the MRHA and Mirphy

Ur ban Devel opers asserts that when the MRHA def endants i ssued
vouchers to the Town Creek residents, and then arbitrary forced the
tenants to use the vouchers el sewhere, the result was “t he breaking
of the |easeholds between the tenants and the plaintiff, which
resulted in the taking of those [l ease] contracts.” Because U ban
Devel opers has yet to be deni ed conpensation for this taking by the
state of M ssissippi (principally because they have not sought such
conpensati on through M ssissippi procedures), we hold that these
federal takings clains are not yet ripe for review

As discussed above, Dbecause a violation of the Fifth
Amendnent’ s Taki ngs C ause does not occur until just conpensation

is denied, WIlianmson County requires the plaintiff to have sought
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conpensation for the alleged taking through whatever adequate
procedures the state provides. WIliamson County, 105 S. Ct. at
3120. Furthernore, this court has held that the unsettled status
of state | aw does not render the avail abl e procedures i nadequate;
that is “it nmust be certain that the state would deny that cl ai mant
conpensation were he to undertake the obviously futile act of
seeking it.” Sammad, 940 F.2d at 934. On this issue, the plaintiff
bears the burden of persuasion. |d.

Ur ban Devel opers again has not discharged that burden here.
The MRHA clearly wields the power of em nent domain, Mss. Code
Ann. 8§ 43-33-19, and the State of M ssissippi has | ong provided for
actions in inverse condemation. See, e.g., Wight v. Jackson Mun.
Airport Auth., 300 So.2d 805 (Mss. 1974); Gty of Qulfport v.
Anderson, 554 So.2d 873 (Mss. 1989). Moreover, since the
M ssi ssi ppi courts have interpreted M ssi ssippi’s Takings C ause in
Iight of the federal Taki ngs Cl ause, the courts of M ssissippi also
provide plaintiffs with a cause of action for regul atory takings.
See, e.g., Walters v. Cty of Geenville, 751 So.2d 1206, 1210-11
(Mss. App. 1999) (citing Penn Central with approval); Tippitt v.
Cty of Hernando, 909 So.2d 1190, 1193-94 (M ss. App. 2005). It is
an unsettled question, of course, the extent to which nmany

jurisdictions will recognize as protected by the Takings C ause a
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property right in contract,® yet the plaintiff has identified
not hi ng, and we have found not hi ng, to suggest that M ssissippi |aw
“unquestionably would afford themno renedy.” Samaad, 940 F.2d at
935. Accordingly, the plaintiff’s federal takings clains against
the MRHA and Murphy are unripe, and the district court was w t hout
jurisdiction to consider them
D. State Takings O ains agai nst the MRHA and Mur phy

The plaintiff’s state takings clains are a different matter.
W reach the nerits of the plaintiff’'s state takings clains,
because, unlike the federal takings clains just discussed,
Wl lianmson County does not directly apply, and, unlike the state
taki ngs cl ai ns agai nst the Gty of Jackson, the rel evant gover nnent
entity here has nade a final decision as required by M ssissippi

| aw. 16

> See United States v. Sec. Indus. Bank, 103 S. . 407,
410-412 (1982); Eastern Enters. v. Apfel, 118 S. C. 2131,
2156-58 (1998) (Kennedy, J., concurring in the judgnent and
dissenting in part). See also Thomas W Merrill, The Landscape

of Constitutional Property, 86 Va. L. Rev. 885, 990-96 (2000).
' This case is distinguishable from Samaad, where we
dism ssed a state takings claimfor lack of jurisdiction, holding
that such a claimcould not be used to ripen a federal takings
cl ai mwhen brought in the sane suit. Sanmmad, 940 F.2d at 934.
That holding rested, in part, upon the explanation that once the
federal takings claimwas dism ssed as unripe, the court lost its
sol e basis of supplenental jurisdiction. 28 U S.C § 1367(a)
(2005). In this case, however, the plaintiffs have stated a
mnimally col orable federal claimof deprivation of property
W t hout due process, invoking this court’s federal question
jurisdiction and providing an i ndependent basis for the exercise
of supplenental jurisdiction over the state takings clainms. W
see no reason to treat these state takings clains as different
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We neverthel ess hold that the MRHA's actions did not effect a
taking, regulatory or otherwise. The MRHA did not force the Town
Creek tenants to abandon their |eases, nor can it be said that the
MRHA' s i ssuance of vouchers interfered with Town Creek’ s reasonabl e
i nvest ment - backed expectations. The tenants were sinply given an
option to either accept the voucher and use it elsewhere, or to
decline the voucher and remain under their |eases at Town Creek.
It is, in fact, undisputed that a few tenants did remain at Town
Creek, and that the MRHA continued to subsidize their |eases
t hrough the existing Mod Rehab program W find that, as a matter
of law, the evidence does not suffice to show that the tenants’
| eases were taken by the MRHA' s i ssuance of housi ng-choi ce vouchers
in the aftermath of the flood. Accordingly, we reverse the
district court’s denial of the MHA and Mirphy’'s notion for
judgnent as a matter of |aw on the M ssissippi takings clains.

E. State and Federal Procedural Due Process Cainms against the
MRHA and Mur phy

Plaintiffs seeking protection under the federal Due Process
Cl ause nmust first establish that they have a protected property
interest. See Bd. of Regents of State Colleges v. Roth, 92 S. C

2701, 2709 (1972); see also Anerican Mrs. Mit. Ins. Co. V.

fromany other state claim See Vulcan Materials Co. v. Gty of
Tehuacana, 238 F.3d 382, 385-86 (5th G r. 2001). But see
Kosciel ski v. Gty of Mnneapolis, 435 F.3d 898, 903 (8th G
2006) (dism ssing both federal and state takings clains as unripe
under the “adequate state procedures” prong of WIIlianmson County,
despite the presence in the lawsuit of an independent basis for

suppl enental jurisdiction).
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Sullivan, 119 S .. 977, 989 (1999) (“The first inquiry in every
due process challenge is whether the plaintiff has been deprived of

a protected interest in ‘property’ or ‘liberty.’”). The
M ssi ssi ppi Due Process C ause, although worded differently from
the Federal version, is inplenented identically. Conpare U. S.

Const. anmend. XIVwith Mss. Const. Art. IIl, 8 14; see al so Tucker

v. Hi nds County, 558 So.2d 869, 873 (M ss. 1990).

W nust first, then, identify which of the plaintiff’'s
protected property interests, if any, were violated w thout due
process, and, because the Constitution protects rather than creates
such property interests, their existence nust be determ ned by

reference to rules or understandings that stem from an

i ndependent source such as state |aw. Phillips v. Washi ngton
Legal Found., 118 S. . 1925, 1930 (1998) (quoting Roth, 92 S. C.
at 2709); see also Bishop v. Wod, 96 S.C. 2074, 2077 (1976)
(“[T] he sufficiency of the claimof entitlenent nust be deci ded by
reference to state law. ).

Ur ban Devel opers all eged that three uni que property interests
were violated by the MHA First, they alleged that the MRHA
deprived U ban Developers of its property interest in the HAP
contracts when the MRHA breached those contracts by failing to
conduct formal inspections and allowing the plaintiff tinme to nake

repairs. Because we have hel d, supra, that Urban Devel opers had no

such contractual rights under M ssissippi |law, Urban Devel opers
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could not have been deprived of the HAP contracts (or rights
t hereunder) w thout due process.

Ur ban Devel opers’ second due process claimwas that the MRHA
deprived WU ban Developers of its property interest in the ACC
contract between the Housing Authority and HUD, as well as its
interest in HUD regul ations which the ACC contracts reference.
Because we agree with the cases which hold that |andlords are not
third-party beneficiaries of the ACC contract, and because this
court has already held that |andlords are not wwthin the zone-of -
interest of the HUD regul ati ons, Urban Devel opers could not have
been deprived w thout due process of any interest in the ACC

contracts or the relevant HUD regul ati ons. Y’

7 Nat’'l Leased Hous. Ass’'n v. United States, 105 F.3d 1423,
1436 (Fed. G r. 1997) (affirmng the trial court’s concl usion that
“the third party beneficiaries of the ACCs are the tenants and
not the property owners”); Ashton v. Pierce, 716 F.2d 56, 66
(D.C.Gr. 1983) (“[I]t is difficult to inmagine any purpose for
the [Annual Contribution] Contract other than to benefit the
tenants of public housing.”), nodified on other grounds, 723 F.2d
70 (D.C.Gr. 1983); Katz v. Ci sneros, 16 F.3d 1204, 1210
(Fed.Gr. 1994) (“If there is a third party beneficiary at all
it is probably the lowincone tenants . . .”); see also Gonez v.
Hous. Auth. of City of El Paso, 805 F. Supp. 1363, 1368
(WD. Tex. 1992) (“‘[T]he purpose of the [ACC] is to benefit public
housing tenants . . . .’”) (quoting Henry Horner Mdtthers GQuild v.
Chi cago Hous. Auth., 780 F.Supp. 511, 516 (N.D.111.1993)), aff’d
20 F.3d 1169 (5th Cr. 1994) (table)

Johnson v. Hous. Auth. of Jefferson Parish, 442 F.3d 356,
363 (5th Gr. 2006) (“Congress plainly expressed its intent to
provi de housi ng assi stance for the benefit of the |owincone
famlies participating in the program it would be absurd to
treat the voucher programas a landlords’ relief act!”); see al so
42 U . S. C. 1437(a)(1)(C (2001) (“It is the policy of the United
States . . . to vest in public housing agencies that perform
wel |, the maxi mum anmount of responsibility and flexibility in
program adm ni stration, with appropriate accountability to public
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Finally, Urban Devel opers’ third due process claimwas that
the MRHA deprived themof their interest in their |ease contracts
wth the Town Creek tenants. Because we have held, supra, that
Ur ban Devel opers failed to pursue a post-deprivation renmedy, which
they have not shown to be unavail able under M ssissippi |aw, we
reject this final due process claimas unripe. See Liberty Mit.
Ins. Co. v. Louisiana Dep’t of Ins., 62 F.3d 115, 118 (5th Gr.
1995) (“The second claim denial of procedural due process, falls
with the [takings] claim The procedural due process claimfails
because Li berty Mutual has not denonstrated that Loui siana does not
offer a post-deprivation renmedy . . .”). Accordingly, we reverse
the district court’s denial of the MRHA and Miurphy’s notion for
judgnent as a matter of law on the two procedural due process
clains relating to an alleged property interest in the Mdd Rehab
Contract and the Annual Contribution Contract. Because we | ack
subject matter jurisdiction, we dismss wthout prejudice the
procedural due process claimrelating to a property interest in the
| ease contracts with the Town Creek tenants.

F. The M ssissippi Tort Cains Act

The jury found the MRHA, Murphy and W1 son negligent under the

M ssi ssippi Tort Clains Act for accepting Mayor Johnson’s erroneous

statenents about the inpending condemati on of Town Creek and for

housi ng residents, localities, and the general public.”)
(enphasi s added).



relying on those statenents (w thout conducting an investigation
into their veracity) to issue housing choice vouchers to the Town
Creek tenants. The jury considered, yet rejected, an affirmative
def ense t hat exenpts governnental entities and their enpl oyees from
tort liability “based upon the exercise or performance [of]

a discretionary function or duty . . . whether or not the
di scretion be abused.” M ss. Code Ann. 8§ 11-46-9(d) (2001). W
find no conflict in substantial evidence as to whether the issuance
of housi ng vouchers during a declared state of energency qualifies
as a discretionary act under the MICA, and we accordingly reverse
the district court’s denial of the MRHA, WIlson’s and Mirphy’'s
nmotion for judgnent as a matter of |law on this question.

“Wai ver of a state’'s sovereign imunity, |ike waiver of any
constitutional right, is strictly construed in favor of the hol der
of theright. . . . [T]he MICA s exenptions to M ssi ssippi’s waiver
should be liberally construed in favor of limting liability.” 1In
re Foust, 310 F.3d 849, 864 (5th Cr. 2002) (citations omtted).
“The basis for the inmmunity given to governnent officials is in the
inherent need to pronote efficient and tinely decision-nmaking
w thout fear of liability. This . . . works to encourage free
participation and hi nder fear that goes with risk-taking situations

and the exercise of sound judgnent.” M ssissippi Dep’'t of Transp.
v. Cargile, 847 So.2d 258, 268 (Mss. 2003).
The M ssi ssippi Suprene Court has adopted a two-part anal ysis

for determ ning when governnental conduct is discretionary: “(1)
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whet her the activity involved an el enent of choi ce or judgnent; and
if so, (2) whether the choice or judgnent in supervision involves
social, economc or political policy alternatives.” Bridges V.
Pear| River Valley Water Supply Dist., 793 So.2d 584, 588 (M ss.
2001); see also City of Jackson v. Powel |, 917 So.2d 59, 73 (M ss.
2005). Conversely, the court has held that governnental conduct is
mnisterial, and thus not entitled to imunity, if the conduct is
“Inmposed by law, and its performance is not dependent on the
enpl oyee’ s judgnent.” Cargile, 847 So.2d at 267.

A wi de variety of governnment conduct has been held to invol ve
the inplenmentation of social, economc or political policy,
including the manner in which a police departnent supervises,
disciplines and regulates its police officer, Cty of Jackson v.
Powel I, 917 So.2d 59, 74 (Mss. 2005); the decision to grant or
deny parole, Doe v. State ex rel. Mssissippi Dep’'t of Corr., 859
So.2d 350 (M ss.2003); the placenent or non-placenent of traffic
control devices or signs, Barrentine v. Mssissippi Dep't of
Transp., 913 So.2d 391 (M ss. App. 2005); the acts or om ssions of
hi gh school football coach which caused a player to suffer
heat stroke during practice, Harris ex rel. Harris v. MCray, 867
So.2d 188 (Mss. 2003); and the decision of energency nedical
personnel to use a “load and go” approach on an expectant nother.
Sanders v. Riverboat Corp. of M ssissippi-Vicksburg, 913 So.2d 351

(M ss. 2005).
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On the ot her hand, where the | aw expressly proscribes certain
conduct, the governnent official has no discretion to engage in
that conduct, and, I|ikew se, where the |law expressly requires
certain conduct, an official may not, in the exercise of
di scretion, abstain. See, e.g., Gty of Jackson v. Lipsey, 834
So.2d 687 (M ss. 2003) (where an officer failed to use his siren,
as required by law, in response to an energency dispatch, the
di scretionary exception was not available); Coplin v. Francis, 631
So. 2d 752, 755 (Mss. 1994) (where a governnental entity had
failed to build a bridge to certain specifications, as required by
statute, the discretionary exception was not avail abl e).
Furthernore, even when the governnent official is acting in
accordance with a statutory command, such that the official is
i npl ementing policy, not making it, the act is mnisterial and not
entitled to the discretionary exception. See Barrett v. Mller,
599 So. 2d 559, 568 (Mss. 1992) (the good faith execution of a
search warrant is a mnisterial act, and not entitled to the
di scretionary exception).

Appl ying these principles to our facts, we find no evidence
that either Murphy or WIson violated any statutory duties by
i ssui ng housi ng-choi ce vouchers to the tenants of Town Creek.
Al t hough trial testinony elicited many instances of Mirphy's (or
Wl son’s) violation of HUD regul ations, these violations rel ated
only to the adm ni stration of the Mod Rehab program | ndeed, Urban

Devel opers’ expert on HUD regul ati ons acknow edged t hat the federal
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regul ations were silent on the “issuing en masse of housing choice
vouchers to everyone in a conpl ex where sone of the units have been
damaged by natural disaster.” Their expert also acknow edge that
housi ng authorities may “adopt provisions in their admnistrative
plans to help famlies affected by natural disasters.”

In the absence of regulations to the contrary, Congress has
vested public housing authorities with the “pmaxi mum anount of
responsibility and flexibility in program adm nistration.” 42
U S C 8§ 1437. The MRHA board has furthernore vested the executive
director with the discretion in an energency to issue (or not
i ssue) vouchers, a discretion that squarely inplicates social
econom c, and political policy considerations. | ndeed, granting
such immunity for exercise of discretion during a decl ared state of
energency is consistent wwth the ains of the MICA, which works to
“hinder fear that goes wth risk-taking situations,” and to
encourage “tinely decision-making wthout fear of liability.”
Cargile, 847 So.2d at 268.1®

We find no conflict of substantial evidence on the question of

18

Al t hough not argued by the defendants on appeal, the MRHA
and Murphy also likely would qualify for immunity under M ss.
Code Ann. § 11-46-9(g), which grants imunity against any clai m

“[a]rising out of the exercise of discretionin . . . the
provi si on of adequate governnental services,” id., and well as
M ss. Code Ann. 8 11-46-9(h), which grants immunity agai nst any
claim“[a]rising out of the issuance . . . of . . . any
privilege, . . . unless such issuance . . . . is of a malicious
or arbitrary and capricious nature . . . .” |d.; see also Jim

Frai ser, A Review of the Substantive Provision of the M ssissipp
Governnental Immunity Act, 68 Mss. L.J. 703, 791-98 (1999).
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whet her Murphy’s and WIlson’s actions were discretionary. Their
actions were exercises in judgnent involving social policy and t hey
and MRHA were therefore entitled to imunity fromtort liability in
respect thereto.
CONCLUSI ON

For the foregoing reasons, the district court’s denial of the
MRHA, W son and Murphy’s notion for judgnent as a matter of |aw
wWth respect to the breach of contract claim the federal and state
due process clains relating to U ban Devel opers’ alleged property
interest in the HAP and Annual Contribution contracts, the
M ssi ssippi | awtakings claim and the negligence clai mis REVERSED
and REMANDED for entry of judgnent in favor of those respective
def endant s. All other clainms of Urban Devel opers on which it
prevail ed bel ow, as against the CGty, MHA WIson and Mirphy, or

any one or nore of them are DI SM SSED wi t hout prejudice as unri pe.
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