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PER CURI AM

Imiaz Ali petitions for review fromthe Board of Inmmgration

Appeals (“BIA”). The BIA affirmed wi thout opinion the inmmgration

judge’s (“1J”) order of renoval. W deny the petition.
| . BACKGROUND
Ali, a citizen of Pakistan, entered the United States on a

visitor’s visa in May of 2000. He was authorized to remain in the
country for one year. Ali overstayed.
I n 2002, the Attorney General announced a new Nati onal Security

Entry/Exit Registration System (“NSEERS’), which required nale



noni nm grant aliens from designated countries to be fingerprinted
and regi stered. See generally, Roudnahal v. Ridge, 310 F. Supp. 2d
884, 885-87 (N.D. Chio 2003). The program all owed the Departnent
of Honel and Security to nore closely nonitor aliens “who may present
el evat ed nati onal security concerns” because they are fromcountries
where Al -Qaeda or other terrorist organizations have been active.
Press Rel ease, Dep’t of Honeland Security, Fact Sheet: Changes to
Nati onal Security Entry/Exit Regi stration System (NSEERS) (Decenber
1, 2003), avail abl e at http://www. dhs. gov/
dhspubl i c/ di spl ay?t hene=43&cont ent =3020. Paki stan was anong t hose
countries designated. Ali duly registered, and this apparently
brought himto the attention of the inmm gration authorities.

On May 9, 2003, Ali was placed in renoval proceedings. The
Governnent charged him with overstaying his visa, 8 US C 8§
1227(a)(1)(B), and with viol ati ng the conditions of his noni nm grant
status by accepting unauthorized enploynent, 8 US.C 8
1227(a) (1) (O (i). Over the Governnent’s objections, the 1J
continued Ali’s case seventines for a variety of reasons, including
| awyer preparation, scheduling conflicts, and a famly-related
energency. On January 6, 2004, the IJ denied Ali’s request for an
ei ght h conti nuance and ordered himrenoved. The IJ granted Ali’s
alternative request for voluntary departure. The BIA affirnmed
W t hout opi ni on. Before this Court, Ali challenges the order of

renmoval on the grounds that (1) the |J abused his discretion by



refusing him a continuance to pursue |abor certification; (2)
evi dence obtai ned pursuant to NSEERS should have been excl uded
because t hat programvi ol at ed t he equal protection principles of the
Fifth Amendnent; and (3) evidence was obtained in violation of
Departnent of Justice regulations and shoul d have been excl uded.
Ali al so argues that he renmains eligible to adjust his status even

t hough the stated deadline for his voluntary departure has passed.

1. DI SCUSSI ON
A. DEN AL OF CONTI NUANCE
At Ali’s final hearing, the I J denied his request for an ei ghth
continuance. Ali contends that he should have been permtted the
continuance to pursue labor certification, citing the Seventh

Circuit’s decision in Subhan v. Ashcroft, 383 F.3d 591, 594 (7th

Cr. 2004). An 1J may grant a continuance only “for good cause
shown.” 8 CF.R § 1003. 29. The grant of a continuance “lies
wthin the sound discretion of the immgration judge.” Wtter v.

I.N.S., 113 F.3d 549, 555-56 (5th Gr. 1997). “When, as in this
instance, the BIA affirnms without opinion, we review the [J's
decision.” Mreles-Valdez v. Ashcroft, 349 F.3d 213, 215 (5th G r.
2003). W hold that the IJ did not abuse his discretion.

We have frequently faced clains relating to | abor certification
applications in recent nonths. Assessing these clains in the wake

of the Seventh Circuit’s Subhan decision, we have repeatedly held



that to show cause for a continuance an alien nust, at a m ninmum
“mak[ e] sone showi ng before the 1J” that the application was filed
on or before April 30, 2001. Ranthandani v. Gonzales, __ F.3d __,
2005 W 3485873, *1-2 (5th Gr. Dec. 21, 2005); see (N zar) Ai v.
Gonzal es, 2006 W. 73613 (5th Gr. Jan. 11, 2006) (unpublished);
(Akbar) Ali v. Gonzales, 2005 W 3150723, *1 (5th Cr. Nov. 28
2005) (unpublished). This is because an alienis only eligible to
adj ust status wunder section 245(i) of the INA if the |abor
certification application was filed on or before April 30, 2001
|d. Absent sone showing that the |abor certification application
was tinely filed, “the alien cannot show that he would neet the
statutory requirenents [for relief] . . . even if the case were
continued.” Ranthandani, __ F.3d at _ , 2006 W. 3485873, at *2.
Ali failed to make a showing before the IJ that his [|abor
certification application was filed on or before April 30, 2001
At his hearing before the IJ on Decenber 2, 2003, Ali clained that
he had a |abor certification pending. The |J granted a seventh
conti nuance until January 6, 2004 and specifically infornmed Ali that
he woul d need to produce evidence or witten applications relating
to | abor certification before neriting any further relief on that

ground. Ali did not do so.! Accordingly, the |J's decision to deny

YAl'i attached sonme evidence of a tinely |abor certification
application to his brief to the BIA on appeal. This is
i nsufficient because the showi ng of good cause nust be nade
before the 1J, not the BIAA. See 8 CF. R 8 1003.29. “Except for
taking adm nistrative notice of commonly known facts such as

4



a further continuance was not an abuse of discretion.?

Ali also argues that the 1 J' s decision deni ed hi mdue process.
Hs claimis simlarly unavailing when framed i n due process terns.
We have previously held that the denial of a continuance does not
vi ol ate due process where an alien fails to show good cause. See
Bright v. I.N.S., 837 F.2d 1330, 1332 (5th Gr. 1988); Patel v. U S.
|.N.S., 803 F.2d 804, 806-07 (5th Cr. 1986). In sum Ali’s claim

that he was entitled to an eighth continuance is wthout nerit.

B. SUPPRESSI ON OF NSEERS EVI DENCE
Ali also clains that NSEERS violates the equal protection
principles enbodied in the Fifth Amendnent, arguing that it

discrimnates on the basis of nationality, gender, race, and

current events or the contents of official docunents, the Board
w Il not engage in factfinding in the course of deciding
appeals.” 8 CFR 8§ 1003.1. The proper nethod for presenting
additional evidence to the immgration courts is through a notion
to reopen. See Wtter v. I.N. S, 113 F. 3d 549, 556 (5th G
1997). None was filed here.

2 Because there was no showing that Ali’s application was
tinely filed, we again “decline to further address the
per suasi veness of the reasoning in Subhan.” (N zar) Ai, 2006 W
73613, at *3. W note, however, that there is a Crcuit split as
to whether evidence of atinely filed, pending | abor
certification application anounts to good cause for a
continuance. The Eleventh G rcuit has rejected the Seventh
Circuit’s position that it does. See Zafar v. United States
Atty. Gen., 426 F.3d 1330, 1135-36 (11th Cr. 2005); Pirzada v.
US Atty. CGen., 2006 W. 167454 (11th Cr. Jan. 24, 2006)
(unpubl i shed).



religion.® He contends that this alleged constitutional infirmty
requi res the exclusion of all evidence obtained through NSEERS. W
review de novo clains of constitutional error in inmgration
proceedi ngs. Soadj ede v. Ashcroft, 324 F.3d 830, 831 (5th Cr.
2003) .

Even assum ng arguendo that NSEERS is a violation of equa
protection,* Ali's argunent is flawed for at |east two reasons.
First, the exclusionary rule does not ordinarily apply to renoval
pr oceedi ngs. Adm nistrative inmmgration cases are civil. See
United States v. Lopez-Otiz, 313 F.3d 225, 230 (5th Cr. 2002).
“The Suprene Court has never applied the exclusionary rule to civil
cases, state or federal.” Wen v. Towe, 130 F.3d 1154, 1158 (5th
Cr. 1997). |Indeed, the Suprene Court has specifically refused to
extend the exclusionary rule to immgration proceedings, citing the
hi gh social costs of allowing an alien to remainillegally in this
country and the inconpatibility of the rule with the adm nistrative

nature of those proceedings. See |I.N S. v. Lopez-Mendoza, 468 U. S.

®These last two classifications, Ali clains, are inplicit
because the programtargets (with the exception of North Korea)
“primarily Muslinl Arab countries.”

“ W note that NSEERS s nationality classification has been
repeatedly upheld by this Court and ot hers agai nst constitutional
attack. See (N zar) Ali, 2006 W. 73613, at *3; Lakhani v.
CGonzal es, 2006 W. 73616, *4 (5th Cr. Jan. 11, 2006)
(unpubl i shed); Sewani v. Gonzales, 2006 W. 39251, *2 (5th Cr.
Jan. 9, 2006) (unpublished); Zafar, 426 F.3d at 1336; Roudnahal,
310 F. Supp. 2d at 892.



1032, 1050 (1984); see also Mendoza-Solis v. I.N.S., 36 F.3d 12, 14
(5th Gr. 1994) (“It is well established that the fourth amendnent
exclusionary ruleis not to be appliedin deportation proceedings.”)
Additionally, Ali cites no authority for the proposition that
suppression of evidence is an appropriate renedy for violations of
equal protection, even in crimnal proceedings. See United States
v. Lopez-Mreno, 420 F.3d 420, 434 (5th Cr. 2005) (declining to
reach the i ssue but noting, “Neither the Suprene Court nor our Court
has ruled that there is a suppression renedy for violations of the
Fourteenth Anendnent’s Equal Protection C ause”).

Second, Ali has not shown any prejudice. He fails to point us
to a particular piece of evidence that was obtained pursuant to
NSEERS and used against him Additionally, Ali admtted that he was
renovabl e when he appeared before the 1J on January 6. Thus,
assum ng arguendo that NSEERS is unconstitutional, and even if
suppressi on were an appropriate renmedy, any violation of Ali’s equal
protection rights would be harm ess. See Beltran-Resendez .
I.N.S., 207 F.3d 284, 287 (5th Gr. 2000). For these reasons, Ali’s

equal protection/suppression claimfails.

C. SUPPRESSI ON OF EVI DENCE OBTAI NED I N VI OLATI ON OF SECTI ON 287.3
Ali’s third claim is that evidence obtained at his NSEERS
i nterview shoul d have been suppressed because it was obtained in

violation of 8 CF. R § 287.3. That regul ati on provides that aliens



arrested without a warrant should be advised, inter alia, of the
reasons for their arrest and that statenents made could be used
agai nst them in subsequent proceedings. The record contains no
evidence to support Ali’s claimthat the immgration authorities
vi ol ated section 287.3. There is nothing in the record to showthat
Ali was arrested without a warrant or that he was interrogated
W t hout bei ng advi sed of his rights. Furthernore, as with his equal
protection claim Ali (1) cites no authority for the proposition
that a suppression renedy would be appropriate for violations of
section 287.3%° and (2) fails to show any prejudice since he does
not point us to a particular statenent that should have been
suppressed and since he admtted his renovability. Accordi ngly,
Ali"s section 287.3 claimis without nerit.
D. ELIG@BILITY FOR FURTHER RELI EF

Lastly, Ali argues that he remains eligible for additiona
relief before the Immgration Court. The BlIA ordered that Ali had
until April 24, 2005 to depart voluntarily. That date has passed.
The voluntary departure statute provides that an alien who fails to
depart within the specified period shall “be ineligible for a period
of 10 years for any further relief.” 8 US C § 1229c(d). Al

argues that the voluntary departure period has been tolled by his

> O her Circuits have held that no such renmedy is warranted.
See Navarro-Chalan v. Ashcroft, 359 F.3d 19, 20 (1st Cr. 2004);
Odukwe v. I.N.S., 977 F.2d 573 (4th Gr. Cct. 22, 1992)
(unpubl i shed).



filing of a petition for review in this Court. He asks us to
declare that section 1229c(d) is inapplicable and that he remains
eligible “for all relief available to himincluding adjustnent of
status in further proceedings before the Immgration Court.” W
have no jurisdiction to do so.

To our know edge, Ali has neither noved to reopen nor applied
to adjust his status. The BI A has not had an opportunity to rule
onthisrelief. W have no power to preenptively proclaimincorrect
a decision that the Bl A has not yet nade. Ali’s claimis not ripe.
See United States v. Garcia, 416 F.3d 440, 441 (5th Cr. 2005);
Abdal  ah v. Gonzales, 132 Fed Appx. 12, 13 (5th Cr. 2005)

(unpubl i shed).

I11. CONCLUSI ON
For the reasons stated above, Ali’'s petition for review is

DENI ED.



