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EMILIO M. GARZA, Circuit Judge:

JamesE. Frye, Jr. (“ Frye”) wasconvicted of conspiracy, 18 U.S.C. 8 371, carjacking resulting
in death and aiding and abetting in the same, 18 U.S.C. 88 2 and 2119(3), use of afirearminrelation
to acrime of violence, 18 U.S.C. 8 924(c)(1), and interstate transportation of a stolen vehicle, 18
U.S.C. §2312. Onappedl, he challengesthe sufficiency of the evidence asit relatesto the carjacking
and firearm counts, the district court’s finding that his Sixth Amendment right to a speedy trial has

not been violated, the district court’ s finding that his due process rights were not violated when the



prosecution used inconsstent theories of the facts, and the congtitutionality of the federal
government’ s ability to criminalize carjacking.
I

The offenses in question stem from a double murder and robbery, which occurred on April
13, 1999, in Jasper County, Mississippi. The victims were Willie Hatten 111 (“Hatten”) and Lottie
Marshall (*Marshall”). Frye' sco-conspirator, Billy D. Cooper (“Cooper”), had devel oped arobbery
plan that involved luring someone to a remote oil fiedld under the guise of sdlling him drugs. After
arranging the meeting with Hatten in an oil field, Cooper called Frye and asked for Frye's help.
Cooper told Frye that he “couldn’t be squeamish” and “couldn’t have no weak conscience.” Frye
agreed to participate.

Later that evening, while Frye waited in acar at the oil field, Cooper and Hatten arrived in
separate cars. Unbeknownst to Frye or Cooper, Hatten wasdriving Marshall’ scar, and Marshall was
inthe car with him. Frye stated that Cooper and Hatten got out of their respective vehiclesand were
negotiating adrug deal when Cooper took out his gun and shot Hatten. Frye got out of his car and
noticed Marshall stting the car attempting to move from the passenger’s seat to the driver’s seat.
Frye notified Cooper that Marshall was present and attempting to get in the driver’s seat. Cooper
went over to the car and forced Marshadll out if it. Frye stated that at this point Hatten was still dive,
so Cooper made Marshall help them move Hatten to some nearby bushes, where Cooper shot Hatten
again))thistimekilling him.

Cooper and Frye got in Marshall’s car and made Marshall get inthetrunk. They droveto a
car wash to clean off some of the blood, and then drove back to the scene of the murder, where

Cooper forced Marshall to help them move Hatten’ sbody to another location. Frye stated that while
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they were moving Hatten’ sbody, Cooper shot Marshall. At trial, though, the government presented
evidence that Frye shot Marshall. According to Mary Denise Dean (“Dean”), who was Cooper’s
girlfriend and who was housing Frye at the time, Cooper had reservations about killing Marshall and
Frye stated to her that he, Frye, could not let Marshall live.

After murdering Hatten and Marshall, Frye and Cooper had three carsat the crime scene: the
car Fryehad been waiting in, the car Cooper arrived in, and Marshall’ s car, which sheand Hatten had
arrived in. Frye and Cooper first dropped off Cooper’s car a alocation in Laurel, Mississippi, then
returned to the crime sceneto pick up Marshall’ scar. After picking up Dean, thethreedroveto New
Orleansintwo cars, with Frye driving Marshall’ s car and Dean and Cooper inthe other car. In New
Orleans, they set fire to and abandoned Marshall’s car. On the way back to Laurel, they were
stopped by a Mississippi State Trooper and Cooper was cited for speeding.

Prior to the murders, Cooper had paid $400 to his nephew, Leonard Demond Newell
(“Newell”), who lived near the oil field, to dig aholethere. Newell testified that Frye was present
during a portion of the digging. He aso testified that while he and Cooper were digging the hole, a
passerby inquired about the purpose of the hole. Cooper stated that they had asick cow. After the
murders at the oil field, Frye and Cooper covered the bodieswith dirt in the hole they had previoudly
dug. Cooper, though, was concerned about the passerby observing Cooper and Newell digging the
hole. So a couple of weeks after Cooper had paid Newell to dig the first hole, he paid Newell $500
to dig a second hole about amile and half from the first. Then, not long after that, Frye appeared at
Newell’ s house and told himthat Cooper wanted themto dig up thefirst hole. Fryeand Newell were
digging together until they hit the leg of one of the victims, at which point Newell stated he became

squeamish. Frye continued digging until the bodies were completely exposed; he wrapped them in
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blankets, moved them to the back of Newell’ s truck, and Frye and Newell drove to the location of
the second hole. Before re-burying the bodies, though, the victims hands were severed as was
Hatten's head. These body parts were placed in a garbage bag, which was briefly kept at Dean’s
house before they were disposed of el sewhere.

On July 13, 1999, Frye was arrested on unrelated charges. When asked about the missing
persons report on Hatten and Marshall, Frye said that he and Cooper were supposed to be involved
in a drug deal with Hatten and indicated that some people from New Orleans might have been
responsible for the murder. Frye was released on bail but arrested again on August 17, 1999, again
onunrelated charges. Thistime Frye confessed that he and Cooper had been involved in theincident
that lead to the death of Hatten and Marshall.

Based on Fry€e' s confession and corroborating evidence, Frye and Cooper were arrested and
indicted by local police. But thefederal government took over the case when the state expressed that
it did not have the funds to perform a capital investigation and prosecution. In February 2001, Frye
was indicted on federal charges.

During the course of the pretrial preparation, Frye complained that numerous
misrepresentations made by the prosecutors led to delays in bringing his caseto trial. On May 20,
2002, thedistrict court granted Frye smotionto dismissthe death penalty on the basis of speedy trid
violations. The government, through an interlocutory appeal, challenged the district court’ s ruling.
While affirming thedistrict court’ sfinding that misrepresentations had been made, thiscourt reversed
the district court and held that Frye had established neither a presumption of prejudice nor actual
prejudice needed to sustain aspeedy trial claim. United Satesv. Frye, 372 F.3d 729 (5th Cir. 2004).

We remanded the case back to the district court on July 23, 2004, when the mandate issued on our
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opinion.

OnAugust 26, 2004, the government filed a superseding indictment. Thenew indictment was
filed to comply with the Supreme Court’ srequirement that those aggravating factorsthat elevate the
offense to acapital offense be charged intheindictment. See Ring v. Arizona, 536 U.S. 584 (2002).
Ring was decided on June 24, 2002, which was after the government filed its notice of appeal on June
18, 2002. Frye was arraigned on September 9, 2004. After status conferences, continuances, and
hearings on motions to suppress, the jury selection lasted from January 18 to January 25, 2005. The
guilt phase lasted from January 31 to February 3, 2005, and the penalty phase lasted from February
7 to February 10, 2005. Although thejury found Frye guilty on al four counts, it declined to impose
thedeath penalty. Instead, Fryewas sentenced to lifeimprisonment for carjacking resulting in dezath,
37 months imprisonment for conspiracy and interstate transportation of a stolen vehicle, and 60
months imprisonment for use of afirearm during a crime of violence.

I
A

Fryefirst arguesthat there wasinsufficient evidence to convict him of carjacking resulting in
death and use of afirearm during a crime of violence. By moving for ajudgment of acquittal at the
close of the government’ s case in chief and at the close of evidence, Frye has preserved the de novo
standard of review on these clams. United Sates v. Harris, 420 F.3d 467, 470 (5th Cir. 2005).
Therefore, we“‘ determine whether . . . arationa jury could have found the essential e ements of the
offense beyond a reasonable doubt.” We are concerned only with ‘whether the jury made arational
decision, not with whether its verdict was correct on theissue of guilt or innocence.”” United Sates

v. Alarcon, 261 F.3d 416, 421 (5th Cir. 2001) (internal citationsomitted). Wereview “the evidence
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and the reasonable inferences which flow therefrom in the light most favorable to the verdict.”
United States v. Jones, 185 F.3d 459, 464 (5th Cir. 1999).

Frye s challenges are very narrow. First, he challenges the sufficiency of the evidence used
to support theintent requirement for the carjacking offense. Second, he arguesthat because he could
not have been convicted of carjacking, and because carjacking was the predicate crime of violence,
therefore he cannot be convicted for use of a firearm during a crime of violence. Because Frye's
challenge to the firearm conviction turns entirely on whether there is sufficient evidence to support
the carjacking conviction, we will focus only on that count.

Carjacking resulting in death falls under 18 U.S.C. § 2119(3), which states,

Whoever, with theintent to cause death or serious bodily harm takesamotor vehicle

that hasbeentransported, shipped, or received ininterstate or foreign commercefrom

the person or presence of another by force and violence or by intimidation, or

attemptsto do so, shdll, . . . if death results, be fined under thistitle or imprisoned for

any number of years up to life, or both, or sentenced to death.

The only element Frye challenges is the intent requirement.> To satisfy the intent requirement, the
government must present enough evidenceto alow arational jury to find “anexus betweentheintent
to kill or harm and the taking of the car at the precise moment of either the taking of the car or the
threat to do so.” Harris, 420 F.3d at 475. In Holloway v. United Sates, 526 U.S. 1 (1999), the
Supreme Court interpreted theintent requirement of § 2119(3) asaconditional intent. Id. at 12. For
the government to establish a conditional intent to kill or harm, it need only establish that defendant

was willing to kill or harm the driver if the driver did not comply with the demand to turn over the

car. Id. In acase such asthisone, where the driver, Marshall, surrendered her vehicle at thetime it

! Although Frye was convicted of carjacking and aiding and abetting the same, and the jury
wasgiven aiding and abetting instructions on the carjacking count, neither party arguestherelevance
of the aiding and abetting charge to this analysis.
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was demanded, the government need only “prove beyond a reasonable doubt that the defendant[s]
would have at least attempted to serioudly harm or kill the driver if that action had been necessary to
complete the taking of the car.” Id.

Because Marshal complied with the demand for the car, we must rely on the circumstances
of the taking to determine what Cooper and Frye may have done had she not complied. The
circumstances clearly dlow arationa jury to find that Cooper and Frye would have attempted to
serioudy harm or kill Marshall. Immediately before taking control of Marshall and her vehicle,
Cooper shot Hatten a number of times. Frye aerted Cooper of Marshall’ s presence and her attempt
to getinthedriver’ sseat of her car. A rational jury wasfreeto believe that Frye and Cooper wanted
to take control of vehicleto prevent Marshall from escaping and informing the police of what she had
just witnessed. A rationa jury could conclude that had Cooper and Frye been unable to gain
Marshal’s compliance through threats, then they would have been willing to use extreme violence.

The facts of this case are in stark contrast to those of Harris, where this court found the
evidence was insufficient to establish the required nexus between the intent to kill and the taking of
thecar. Harris, 420 F.3d at 475. In Harris, the government was unable to present any evidence at
all asto the circumstances under which the defendant took control of the vehicle; therefore the jury
was not provided with abasis upon which to determine the defendant’s mind set at the time he took
thevictim'svehicle. Id. Inthiscase, the circumstances surrounding the taking of the vehicleindicate
asufficient basisfor thejury to determinethat Cooper and Frye were willing to use physical violence.

Frye dso arguesthat hisintent was not to take the car for the car, but rather “the only reason
the car was taken was [to] keep it from leading authorities to the scene of the homicides.” Thisfact

goes to motive and not to intent. We have clearly stated, “The defendants' motive in taking the car
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isirrelevant.” United Sates v. Harris, 25 F.3d 1275, 1279 (5th Cir. 1994). Whether Frye and
Cooper were planning to sdll the car, use it for transportation, or abandon it in New Orleans to
midlead authorities by constructing an aternative theory of who killed Hatten and Marshall is not
relevant to establishing the elementsof the offense. Therefore, Frye’ smotivedoesnot call into doubt
areasonable jury’s ability to find that the government met its burden in demonstrating the statutory
elements of the offense.

Because there was sufficient evidence to support the conviction for carjacking resulting in
death, Frye' s argument challenging the sufficiency of the evidence to support his conviction for use
of a firearm during a crime of violence resulting in death, under 18 U.S.C. § 924(c)(1), is dso
regiected. Theonly argument Frye offerson this count isthat because he did not commit acarjacking,
then he did not commit a crime of violence. But because we have found the evidence sufficient to
support hiscarjacking conviction, and because“[ c]arjacking isawaysand without exceptiona‘crime
of violence' asthat term is defined in 18 U.S.C. § 924(c)(3),” United States v. Sngleton, 16 F.3d
1419, 1423 (5th Cir. 1994), Frye's challenge must fail.

B

Next, Frye chalengesthedistrict court’ sdenia of hismotionto dismissfor Sixth Amendment
speedy trial violations.? Thiscourt reviews Sixth Amendment speedy trail claimsunder afour-factor
balancing test developed by the Supreme Court in Barker v. Wingo, 407 U.S. 514 (1972). “Those

factors are: ‘(1) the length of the delay, (2) the reason for [it], (3) the defendant’s diligence in

2 The Sixth Amendment states, “In all criminal prosecutions, the accused shal enjoy theright
to aspeedy and pubic trid. .. .” U.S. Const. amend. VI. Fryewaived his statutory rights under the
Speedy Trial Act, 18 U.S.C. 8 3161, et seq., for delays prior to the interlocutory appeal and does not
raise any statutory claims for delays following the remand.
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asserting his Sixth Amendment right, and (4) prejudice to the defendant resulting from the delay.
United Sates v. Hernandez, 457 F.3d 416, 420 (5th Cir. 2006) (modification in original) (citing
United States v. Cardona, 302 F.3d 494, 496 (5th Cir. 2002)).

Thedistrict court’ sfactual findingsin applying theelementsof thisbalancing test arereviewed
for clear error. See United Satesv. Frye, 372 F.3d 729, 735 (5th Cir. 2004). Therefore, “‘we defer
to thefindingsof thedistrict court unlesswe areleft with adefinite and firm conviction that amistake
has been committed.”” Id. (interna citation omitted). But “[t]he standard of review for ng a
court’s ‘four-factors balancing’ is unresolved in this Circuit.” Hernandez, 457 F.3d at 421 (citing
Frye, 372 F.3d at 735) (suggesting that the standard of review was either de novo or clear error).
Asin the government’ s interlocutory appeal, we need not resolve this issue now. Even under ade
novo standard of review) )the standard most helpful to Frye's present appeal) ) we do not find that
Frye's Sixth Amendment speedy trial rights were violated.

Thebasic framework for applying the Barker factorsrequiresthat wefirst consider thelength
of delay. Only if the delay-length is sufficient to warrant judicial examination of the claim does a
court weigh all four Barker factors. Frye, 372 F.3d at 736. If the delay-length is sufficient, then a
court determines whether “the first three Barker factors weigh so heavily in favor of the defendant
that prejudice isto be presumed.” United States v. Serna-Villarreal, 352 F.3d 225, 231 (5th Cir.
2003). “If prgudice is presumed, the Government can overcome that by ‘showing that the
presumption is extenuated . . . or rebutting the presumption with evidence.’” Frye, 372 F.3d a 736
(citing Serna-Villarreal, 352 F.3d at 231). But if the first three factors do not weigh so heavily as
to justify a presumption of prejudice, then the defendant bears the burden of both establishing actual

prejudice and demonstrating that such prejudice is sufficient to outweigh the other three factors.
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Serna-Villarreal, 352 F.3d at 230.

Our consideration of the Barker factors in this case is informed by our andyss in the
government’ sinterlocutory appeal onthisissue. Intheinterlocutory appeal, we held that the length
of the delay was sufficient to warrant judicial examination of the clam. Frye, 372 F.3d at 737. We
also held that the first three factors))the length of the delay, the reason for the delay, and the
defendant’ s diligence in asserting his Sixth Amendment right) ) did not weigh so heavily in favor of
the defendant as to create a presumption of pregudice. 1d. at 737-39. Further, Frye was unable to
demonstrate therequisite actual prejudiceprior to thetrial .® I1d. at 739-41. Therefore, onthisappeal,
we performafull Barker andysisin order to determine whether evidence devel oped after our remand
will either establish a presumption of pregjudice or whether Frye can demonstrate actual prejudice
sufficient to out weigh the other factors.

The first three factors) ) length of delay, reasons for delay, and Frye sdiligence in asserting
his speedy tria rights))do not weigh against the government and therefore do not create a
presumption of prgudice. Regarding length of delay, Frye's federal indictment was entered in
February 2001 and histrial was not until January 2005, establishing atotal delay of 47 months. As
stated in our prior opinion, the length of delay will generally not create a presumption of prejudice
unless “‘the post-indictment delay lasted at least fiveyears.”” Frye, 372 F.3d at 737 (citing Serna-
Villarreal, 352 F.3d at 232). Because the delay lasted less than five years, and because Frye offers

no reason to depart from this genera rule, we find that the delay-length does not weigh in favor of

®Wedid note, however, that because the interlocutory appeal took placeprior to trid, “‘afar
stronger showing isrequired to establishtherequisiteactual, substantial prejudice pretrial thanwould
be required after trial and conviction.”” Frye, 372 F.3d at 740 (citing United States v. Crouch, 84
F.3d 1497, 1516 (5th Cir. 1996)).
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establishing a presumption of prejudice.

The second factor is the reason for the delay. On this point, we previously held that the
reasons for the delays prior to the interlocutory appeal would not weigh against the government,
reversing thedistrict judge sfinding to the contrary. Id. at 737-38. Asaresult, wewill not presume
prejudice based on thereasonsfor delay given for the period from February 2001 to June 2002. This
leaves the delay from June 2002 to January 2005. As the Supreme Court noted in Barker,
“[D]ifferent weights should be assigned to different reasons.” Barker, 407 U.S. at 531. Weighed
most heavily against the government are “ deliberate attempt[s] to delay the trial in order to hamper
thedefense.” 1d. Other more neutral reasons, such as overcrowded court dockets, are weighed less
heavily. Valid reasons, such as tracking down a missing witness, will actually justify the delay and
will not be weighed against the government. 1d.

In this case, most of the delay between June 2002 and January 2005 is justified by the time
it took for the interlocutory appeal to runits course. Theinterlocutory appeal began in June 2002,
when the government filed its notice of appeal, and went until July 2004, when the case was
remanded.* “[A]n interlocutory appeal by the Government ordinarily isavalid reason that justifies
delay.” United Satesv. Loud Hawk, 474 U.S. 302, 315 (1986). But the government’ sinterlocutory
appeal may be weighed against it if the appeal was unreasonable. Id. at 315-16. We determinethe
reasonableness of the appeal by considering “the strength of the Government's position on the
appeded issue, the importance of the issue in the posture of the case, and))in some cases) )the

seriousness of the crime.” Id. a 315. In the interlocutory appeal in this case, the government

* Five months of the appeal period, February to July, 2003, werearemand to thedistrict court
to reconstruct status hearings based on Frye’'s motion.
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challenged the district court’ s finding of a speedy trial violation, aviolation which the district court
found would prevent the government from seeking the death penalty. Further, the government’s
position was not only strong but prevailing. Seeid. at 316 (“[T]hereversalsby the Court of Appeas
are prima facie evidence of the reasonableness of the Government’s action.”). Because it was an
important issue on which the government prevailed, we do not find that the government’s
interlocutory appeal was unreasonable, and, therefore, we do not weigh the period of the
interlocutory appeal against the government.

Remaining is the period from July 23, 2004, when the mandate issued on our opinion
remanding the case to the district court, to January 31, 2005, when the trial began. On August 3,
2004, the district court held a status conference, during which time the government stated that it
would file a superseding indictment on August 26 and the parties agreed to a November tria date.
On October 1, 2004 , though, Frye sought and received a continuance because hisexpert withesswas
then under federal indictment so Frye needed to obtain and prepare anew expert witness.®> Following
the district court’ s grant of a continuance to Frye, there were no other delays, athough Frye moved
for additional continuances three more times, which were denied. Ultimately, jury selection lasted
from January 18 to January 28, 2005; the guilt phase lasted from January 31 to February 3; and the
penalty phase lasted from February 7 to February 10.

Therefore, most of thetime between when the mandate wasissued on our prior opinion, July
23, 2004, and the date the trial began, January 31, 2005, is attributed to Frye's request for a

continuance. The remainder of the time can be attributed to neutral, court scheduling issues. Asa

® Frye does not claim that the federal government maiciously or in bad faith indicted the
expert.
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result, the reasonsfor any delay following remand do not weigh heavily against the government. See
Cowart v. Hargett, 16 F.3d 642, 647 (5th Cir. 1994) (“Where the state advances vaid reasons for
the delay, or the delay is attributable to acts of the defendant, this factor is weighed in favor of the
state.”).

Thethirdfactor isFrye' sdiligencein asserting hisspeedy trial rights. Rather than arguing that
he diligently asserted hisright to aspeedy trial, though, Frye takesissue with our prior holding inthe
interlocutory decision that an assertion of speedy trial rights should take the form of seeking a speedy
trial rather than the form of amotion to dismiss. See Frye, 372 F.3d at 739 (“* An assertion that
charges be dismissed for a speedy trid violation is not a value protected under Barker.”) (citing
Cowart, 16 F.3d at 647). To support his argument that a motion to dismiss should count as an
assertion of speedy trial rights, Frye pointsto Supreme Court cases noting that dismissa isthe only
remedy to aspeedy trial violation. See, e.g., Srunk v. United States, 412 U.S. 434, 440 (1973) (“In
light of the policieswhich underlie theright to aspeedy tria, dismissal must remain, as Barker noted,
‘the only possible remedy.’”) (citing Barker, 407 U.S. at 522).

By focusing on the remedy, Frye loses sight of the right. Theright, in this case, isthe right
to aspeedy trial. An assertion of that right is ademand for a speedy trial, which will generally be an
objection to acontinuance or amotion askingto gototrid. At thevery least, adefendant’ sassertion
of his speedy tria rights should manifest “his desire to be tried promptly.” United Statesv. Litton
Sys., Inc., 722 F.2d 264, 271 (5th Cir. 1984). Frye'srepeated motions for dismissal of the capital
charge are not an assertion of the right, but are an assertion of the remedy. A motion for dismissal
is not evidence that the defendant wantsto betried promptly. See, e.g., Barker, 407 U.S. at 534-35

(“Moreimportant than the absence of serious prejudice, isthefact that Barker did not want a speedy
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tria. . . . Instead the record strongly suggests that while he hoped to take advantage of the delay in
which he had acquiesced, and thereby obtain adismissal of the charges, he definitely did not want to
betried.”). Suchisparticularly truein this case, where Frye often sought a continuance at the same
time he sought a speedy trial dismissd. It can hardly be said that, post-remand, Frye' s four motions
for continuance, one of which was granted and the other three denied, represent a defendant
aggressively asserting his desire to be tried promptly.

Therefore, we reaffirm our prior holding that Frye' s motionsfor dismissal do not amount to
an assertion of his speedy trial rights. This appliesequally to those motions for dismissal before the
interlocutory appeal and after the remand. This third factor will also not be weighed against the
government.

Because none of the three factors, ether separately or in the aggregate, are weighed heavily
against the government, Frye has not shown that he is entitled to a presumption of prejudice. Asa
result, to prevail on his speedy trid claims he must establish actual prejudice and demonstrate that
the prejudice sufficiently outweighs the other factors. The speedy tria right is meant to protect a
defendant from three principle types of preudice: “‘prevent oppressive pretria incarceration’;
‘minimize [accused’ s] anxiety’; and ‘limit the possibility [of his] defense [being] impaired.”” Frye,
372 F.3d at 736 (modifications in original). The Supreme Court has stated that limiting the
defendant’ s ability to prepare his caseisthe most seriousof thethreetypesof prejudice. Barker, 407
U.S. at 532.

Frye arguesthat hisdefense wasimpaired and therefore he suffered actual prejudice because
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certain government witnesses alegedly changed their testimonies after the trial of Cooper® and
following the remand from the interlocutory appeal. To support hisargument, Fryerelieson Arrant
v. Wainwright, 468 F.2d 677, 682-84 (5th Cir. 1972), where this court found prejudice when state
prosecutors obtained continuances in order to coerce, through charges of perjury, an excul patory
witnessinto recanting her testimony. But inthat case, the speedy trial violation was the continuance
sought by the government for the purpose of coercing awitness. 1d. at 683 (“[1]t is clear that the
state was unwilling to proceed against appellant until [the exculpatory witness| was completely
removed asapossiblewitnessfor appellant.”). Asaresult, thedefendant in Arrant had asubstantially
stronger case because there was a nexus between the reason for the delay, the delay, and the
prejudice, and the reason for the delay weighed heavily against the government. There is no such
nexusin this case because the period of delay related to Frye' s clams of prejudice was either avdid
delay (the interlocutory appeal), a delay attributed to Frye (the continuance following remand), or
brief neutral delays (court scheduling following the remand).

Further, the type of prejudice suffered in Arrant is materidly different from the type of
prejudiceallegedly suffered here. In Arrant, the government’ saction impaired the defendant’ sability
to present his defense by essentially making an exculpatory witness unavailable. Thisis exactly the
type of prejudice the Supreme Court was most concerned with in Barker. Barker, 407 U.S. at 532
(“[T]heinability of adefendant adequately to prepare his case skewsthe fairness of the entire system.
If witnesses die or disappear during adelay, the prgudiceisobvious.”). The exculpatory witnessin

Arrant did not die or disappear, but she was nonethel ess made unavail able by the government’ sthreat

® Cooper wastried and convicted just prior to the government’ sinterlocutory appeal in Frye's
case.

-15-



of perjury charges, therefore making it more difficult for the defendant to present his defense. In
Frye's case, no witnesses were made unavailable. And, athough Frye claims that some of their
testimony changed, Frye was able to adequately prepare his case and defense counsel thoroughly
cross-examined those witnesses, highlighting the alleged modifications and probing the possible
explanations for those changes.

Asfor the other types of prejudice) ) anxiety and oppressive pretrial incarceration) ) neither
issufficient in this case to outweigh the other three Barker factors. Thedistrict court found that Frye
“had presented evidence to the court that it isastrain on him to be awaiting trial on a death penalty
case.” We accept the district court’ s finding on this issue, but because the length of delay weighed
against the government is so minor, and because Frye offered no evidence beyond his own testimony
that he suffered anxiety, Frye' s anxiety does not justify finding a speedy tria violation.

Findly, Frye sargument that he suffered oppressive pretrial incarceration is conclusory and
not supported by evidence specifying harm. A lengthy pretrial incarceration does not inherently
offend a defendant’ sliberty interests. See, e.g., Gray v. King, 724 F.2d 1199, 1204 (5th Cir. 1984)
(finding no oppressivepretrial incarceration where defendant received credit for pretrial incarceration
to be applied hissentence). Frye was ultimately sentenced to life in prison without the possibility of
release. Therefore, Frye, likethe defendant in Gray, did not suffer any increasein histotal time spent
in prison as the result of pretria delays. Because Frye has not identified anything otherwise
oppressiveabout thepretrial incarceration, Frye cannot establishthat thepretrial incarceration created
prejudice.

The Supreme Court has stated that none of the four Barker factors is either necessary or

sufficient to find a speedy tria violation; “[r]ather, they are related factors and must be considered
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together with such other circumstances as may berelevant. In sum, these factors have no talismanic
qualities; courts must still engage in a difficult and sengitive balancing process.” Barker, 407 U.S.
at 533. Inthiscase, the balancing process weighsin favor of the government. Frye's prejudice was
minor, at best, and none of the other three factorsweighed heavily against the government. Although
the total pretrial delay waslengthy, the delays were for the most part elther vaid or caused by Frye,
and thereisno evidencethat the government sought delaysin bad faith or with the purpose of gaining
atactical advantage. Significantly, there is no evidence that Frye actually wanted to, or attempted
to, start thetrial sooner rather thanlater. Therefore, wefind no violation of Frye' s Sixth Amendment
right to a speedy trid.
1

Frye has two remaining arguments. First, Frye argues that his constitutional due process
rights were violated when the government presented inconsistent theories at two crimina
trials) )namely, at Cooper’s trial the government argued that Cooper shot Marshall, and at Frye's
trial, the government argued that Frye shot Marshal. We have held, though, “aprosecutor can make
inconsstent arguments at the separate trials of codefendants without violating the due process
clause.” Beathardv. Johnson, 177 F.3d 340, 348 (5th Cir. 1999); see also Nicholsv. Scott, 69 F.3d
1255, 1272 (5th Cir. 1995) (“Two things, however, may be said about the rather amorphous doctrine
of judicia estoppel. First, thereisnoindication intheauthoritiesthat it is constitutionally mandated.
Second, it has apparently never been applied against the government in acrimina case.”). In any
event, theinconsstencieswereimmaterial to the conviction since Frye could have been convicted for
the same offense, carjacking resulting in death and aiding and abetting in the same, under both

theories. See United Sates v. Paul, 217 F.3d 989, 998-99 (8th Cir. 2000) (“When it cannot be
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determined which of two defendants’ guns caused afatal wound and either defendant could have been
convicted under either theory, the prosecution’s argument at both trials that the defendant on tria
pulled the trigger is not factually inconsistent.”); cf. Bradshaw v. Stumpf, 545 U.S. 175, 187 (2005)
(upholding a guilty pleawhere the defendant’ s assertions of inconsistency related entirely to which
individual shot the victim but where “the precise identity of the triggerman was immaterial to
[defendant]’ s conviction for aggravated murder.”).

Frye's last argument is that the carjacking statute, 18 U.S.C. § 2119, unconstitutionally
extendsbeyond Congress sCommerce Clause authority. Fryeadmitsthat thisargument isforeclosed
by precedent and raisesit now only to preserveit for appeal. See United Statesv. Jiminez, 323 F.3d
320, 322 (5th Cir. 2003) (“*Inenacting § 2119, Congress could thusrationally believe that carjacking
had a substantial effect on interstate commerce and that this national problem required action by the
federal government.’”) (citing United States v. Coleman, 78 F.3d 154, 159 (5th Cir. 1996)).

Vv

For the foregoing reasons, we AFFIRM the decisions of the district court.
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