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The petitioner seeks review of the Board of Immgration
Appeal s’s (“BIA”) ruling that she was statutorily ineligible for an
extrenme hardship wai ver based on a finding that her nmarriage was
not entered into in good faith. 8 U S . C § 1186a(c)(4)(A.
Finding the plain | anguage of the statute does not require a good
faith marriage to obtain an extrenme hardship wai ver, we grant the
petition.

| . BACKGROUND

Tanuja Sahai G| Waggoner (Waggoner) is a native and citizen



of the Fiji Islands. She entered the United States in April 1991
on a noni nm grant visa. Waggoner married a United States citizen,
Dom ngo G|, and in June 1992 she applied for a transfer in status
on the basis of her nmarriage. In COctober 1992, the forner
| mm gration and Naturalization Service (INS) adjusted her status to
a condi tional permanent resident on the basis of her marriage to a
United States citizen, pursuant to 8 U S.C. 8§ 1186a(a)(1) (1994).

I n Septenber 1994, Waggoner filed a Petition to Renobve the
Condi ti ons on Resi dence. WAggoner reported that she could not file
the statutorily-required joint petition and requested a waiver
because she was di vorced despite the fact that she had entered the
marriage to G| in good faith. § 1186a(c)(1). The INS denied the
wai ver, determ ning that \Waggoner had presented no evi dence that
she had conmtted to her relationshipwith G| and thus had entered
her marriage in bad faith. On February 9, 1995, the INS term nated
Waggoner’s conditional resident status and i ssued an Order to Show
Cause.

At her initial appearance before the I mm gration Judge (1J) on
July 25, 1995, Waggoner admtted her citizenship status inthe Fiji
| slands and her adm ssion in the United States, but denied the
adj ustnent of her status to conditional permanent resident and the
termnation of that status on the basis of her bad faith marriage.
The 1J found that the other allegations were true.

Wil e the case was pending before the 1J, Waggoner received
approval from the INS for adjustnment of status based upon her
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marriage to her second husband, Steven Waggoner (Steven). The INS
| ater revoked t he approval of the adjustnent of status based on the
findi ng that Waggoner’s first marri age was not entered into i n good
faith. Waggoner also filed an anended petition to renove the
condi ti ons on her pernmanent resident status, asserting that she was
unable to file a joint petition with G| in conjunction with her
first request for adjustnent of status because “[t]he term nation
of my status and deportation fromthe United States would result in
an extrene hardship.” 8 U S.C 8§ 1186a(c)(4)(A). The INS also
denied this petition, concluding that Waggoner was not entitled to
the “extrene hardshi p” exception because of her first bad-faith
marri age.

The 1J held a hearing to address whether Waggoner’'s first
marriage was in fact a sham After testinony from Waggoner, G|,
Waggoner’s nother, and her uncle, Waggoner attenpted to present
testi nony fromher second husband, Steven, that woul d establish the
“extrene hardship” waiver. The |IJ refused to admt the testinony,
concl udi ng that the waiver was unavailable if the INS proved that
the first marriage was a sham The |J indicated his inclination to
conclude that the first marriage was a sham and Waggoner requested
an opportunity to file an asylum application based upon probl ens
suffered by native Indians in Fiji. However, she | ater waived her
opportunity to apply for asylum noting that at the tinme the
conditions in Fiji would not justify such relief.

The 1J ordered Waggoner deportable after concluding that her
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first marriage was not entered in good faith. The |IJ again noted
t hat Waggoner had sought an “extrene hardshi p” wai ver but concl uded
that even if she could establish such hardship, she was ineligible
for the waiver because of her “wlling participation in a sham
marriage.”

Waggoner appeal ed the adverse ruling to the BIA. She asserted
that the IJ and INS incorrectly concluded that her bad-faith
marriage rendered her ineligible for the “extrene hardshi p” wai ver.
Waggoner al so noted that “conditions in Fiji have changed markedly
since April 1999, when Respondent declined the opportunity of
applying for asylum”! The INS objected to the remand, contendi ng
t hat Waggoner had failed to submt an asylum application under 8
CFR §3.2(c)(1 (currently 8§ 1003.2(c)(1)).

In Novenber 2002, the BIA admnistratively closed the
proceedings so that the INS could decide whether to elect to
term nate deportation proceedings and reinstate the proceedi ngs as
renoval proceedings, which would allow Waggoner to apply for
cancel l ati on of renoval based on her continuous presence in the
United States. In February 2005, the governnent noved to reopen
the case after concluding that such “repapering” was not

appropriate in light of Wggoner’'s sham nmarriage. The BIA

1 Specifically, she noted that in May 2000 i ndi genous Fijian
rebel s took over the governnent and engaged in violence against
ethnic Indo-Fijians, such as Wggoner. If the BIA concluded
Waggoner was not entitled to relief on her waivers, she requested
that the case be remanded to the |IJ to allow her to apply for
asyl um and wi t hhol di ng of deportation.
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reinstated the proceedings and di sm ssed WAggoner’s appeal. The
Bl A concl uded t hat WAggoner was not entitled to aremand to file an
asyl um application because she had failed to file an application
for asylumand because she had previously waived her right to seek
asyl um The BIA also concluded that there was insufficient
evi dence to show t hat Waggoner’s first marri age was entered i n good
faith and that, as a result, she was ineligible for the “extrene
hardshi p” waiver. Waggoner petitions this Court for review

1. ANALYSIS

A. EXTREME HARDSH P WAl VER PROVI SI ON

The instant question is one of statutory interpretation.
Waggoner argues that section 1186a(c)(4)(A) does not require her to
prove that her marriage was entered into in good faith to qualify
for an extrene hardship waiver. 8 U S.C. § 1186a(c)(4)(A).

“Section 1186a facilitates the detection of fraudulent
marri ages by w t hhol di ng permanent resident status fromimm grants
who marry United States citizens unless these couples neet two
conditions.” dabanji v. INS, 973 F.2d 1232, 1233 (5th Gr. 1992).
It allows alien spouses of United States citizens to becone
permanent residents after a two-year conditional status if, (1)
within ninety days of the expiration of that two-year period, the
alien and spouse file a joint petition to renpove the conditional
basis and (2) both appear before an inmgration official for a

personal interview. § 1186a(c)(1l). However, if the alien spouse



fails to neet these requirenents, section 1186a(c)(4) provides
three grounds that excuse conpliance with section 1186a(c)(1l)’s
requi renents of a joint petition and personal interview

The Attorney General, in the Attorney GCeneral's
discretion, may renove the conditional basis of the
per manent resident status for an alien who fails to neet
the requirenents of paragraph (1) if the alien
denonstrates that -

(A) extrenme hardship would result if such alien
is renoved,

(B) the qualifying marriage was enteredintoin
good faith by the alien spouse, but the qualifying
marriage has been termnated (other than through the
death of the spouse) and the alien was not at fault in
failing to neet the requirenents of paragraph (1), or

(C the qualifying marriage was entered intoin
good faith by the alien spouse and during the marriage
the alien spouse or child was battered by or was the
subject of extrenme cruelty perpetrated by his or her
spouse or citizen or permanent resident parent and the
alien was not at fault in failing to neet the
requi renents of paragraph (1).
In the instant case, the BIA denied relief, stating that
“[ bl ecause of [Waggoner’s] wlling participation in a sham
marriage, she is ineligible to receive ‘good faith’ and/or
“hardshi p’ waivers.” \Waggoner expressly does not challenge the
agency’s determ nation that her first marri age was not entered into
in good faith.? Her position is that the “extrene hardship”

provi si on, subsection 1186a(c)(4)(A), does not require such a

2 \Waggoner takes pains to explain that she does not concede
that she entered the marriage in bad faith. She asserts she entered
into the marriage in good faith but that there was a |ack of
evidence to prove the marriage “bona fide.”
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show ng.

The crux of the matter is whether the first ground, the
“extrenme hardship” prong of the waiver provision, inplicitly
requires that the qualifying marriage be entered into in good
faith. Although the latter two subsections explicitly contain a
requi renent that the qualifying marriage be entered in good faith
by the alien spouse, the “extrene hardshi p” provision does not.

This Court gives deference tothe BIA's interpretation of the
Imm gration and Nationality Act (INA) under the principles of
Chevron U.S. A, Inc. v. Natural Res. Def. Council, Inc., 467 U S
837 (1984). Chevron provides for a two-step inquiry. “W first
ask whet her Congress has spoken directly to the precise question at
i ssue.” Heaven v. CGonzalez, 473 F.3d 167, 174-75 (5th Gr. 2006)
(citing Chevron, 467 U. S. at 842; Ml agon de Fuentes v. (Gonzal es,
462 F.3d 498, 502 (5th Gr. 2006)). “I'f Congress’s intent is
clear, the BIA and this court nust give effect to that intent.” I|d.
at 175 (citing Chevron, 467 U. S. at 842-43; Mal agon, 462 F.3d at
502). However, if “the statute is silent or anbi guous with respect
to the specific issue, we ask only whether ‘the agency’s answer is
based on a perm ssible construction of the statute.’”” 1d. (quoting
Chevron, 467 U.S. at 843; Ml agon, 462 F.3d at 502).

Thus, our first inquiry is whether Congress has spoken
directly wwth respect to whether a good faith marriage i s needed to

qualify for an extrenme hardship waiver. “When interpreting



statutes, we begin with the plain |anguage used by the drafters.
Furthernore, each part or section of a statute should be construed
in connection with every other part or section to produce a
har noni ous whole.” United States v. Uvalle-Patricio, 478 F. 3d 699,
703 (5th CGr. 2007) (internal quotation marks and citation
omtted).

As previously quoted, the statute lists three grounds for
excusing the failure to neet the joint petition and interview
requi renents, and the first ground is extrene hardship. Unlike the
second and third grounds, the extrene hardshi p exception does not
list the requirenment of a good faith marriage. The canon of
statutory construction “expressi o unius est exclusio alterius (the
expression of one thing is the exclusion of another)” indicates
that extrene hardship is the only requirenent. United States v.
Shah, 44 F.3d 285, 293 (5th Gr. 1995). Moreover, to read the
extrene hardship exception as inplicitly requiring a good faith
marriage would render superfluous the words setting forth that
requi renent in the second and third exceptions. “W nust read the
statute as a whole, so as to give effect to each of its provisions
W t hout rendering any | anguage superfluous.” Bustamante-Barrerav.
Gonzal es, 447 F.3d 388, 397 (5th Gr. 2006), cert. denied, 127
S.C. 1247 (2007). Finally, the three grounds are set forth
di sjunctively as separate and i ndependent bases to excuse the joint

petition and interview requirenent. See In re Balsillie, 20 | &N



Dec. 486, 491 (BI A 1992)(8 1186(a)(4) creates three separate waiver
provisions); cf. United States v. Canada, 110 F.3d 260, 264 (5th
Cr. 1997) (recognizing that terns set forth disjunctively are
general ly given separate neanings).

Accordingly, after applying these canons of statutory
construction, we find that the statutory |anguage unanbi guously
does not require a good faith marriage to qualify for an extrene
hardshi p wai ver. Al though we may well conclude a different result
is nore appropriate, when a statute is clear on its face, we nust
faithfully interpret it. Matter of Pro-Snax Distributors, Inc.,
157 F.3d 414, 425 (5th Gr. 1998). I ndeed, even if Congress
i nadvertently failed to include the good faith marri age requirenent
in the extrene hardship waiver provision, we are precluded from
reading it into the text. 1d. Having found the statutory | anguage
unanbi guous, “the BIA and this court nust give effect to that
intent.” Heaven, 473 F.3d at 175 (citing Chevron, 467 U S. at
842-43). Thus, we do not reach the second step of the Chevron
inquiry, and no deference is afforded to the BIA's interpretation.

Al t hough research indicates that this is the first tinme this
preci se issue has been joined before a circuit court, a district
court has upheld the fornmer INS s ruling that a qualifying marri age

must be in good faith to be eligible for the extrene hardship



wai ver. Vel azquez v. INS, 876 F.Supp. 1071 (D. Mnn. 1995).% In
Vel azquez, the district court ruled that the fornmer [INS s
interpretation was perm ssible and consistent with the statutory
schene and was “not contrary to the plain and unanbi guous | anguage
of the statute.” Id. at 1077. The court further found that the
extrenme hardship waiver did “not specifically address whether it
applies to confer immgration benefits on an alien who engages in
a shammarriage,” but the | anguage of section 1186a “indi cates that
it does not.” 1d. The court applied Chevron deference despite
havi ng found the statutory | anguage pl ain and unanbi guous. Wile
unclear, it appears that the court believed the statute was sil ent
as to the instant question and therefore accorded deference to the

agency’s determ nati on.

3 One comentator has reported that the Eighth Grcuit held
a good faith marriage is necessary to be eligible for the extrene
har dshi p wai ver. Ann Gallagher, 2 Imm gration Law Serv. 2d 8§ 7: 224
(West 2007) (discussing Nyonzele v. INS, 83 F.3d 975 (8th CGr.
1996)). In Nyonzele, the Eighth Crcuit addressed a petitioner’s
contention that the Attorney General had erred in denying a waiver
of the joint petition requirenment pursuant to section 1186a(c)(4).
83 F.3d 979-81. The Eighth Crcuit discusses the hardship waiver
statute as a whol e and does not treat the three subsections of the
statute as separate grounds for a wai ver. Indeed, the only tine the
phrase “extrenme hardship” occurs in the opinion is in a footnote
that sets forth the statute. 1d. at 979 n.2. In any event, the
petitioner did not raise the argunent that a good faith marriage
was unnecessary to be eligible for an extrene hardship waiver.
| nstead, he argued that the Attorney General abused his discretion
in concluding that the marri age was not entered into in good faith.
Al t hough the issue at bar was not joined in Nyonzele, the Eighth
Crcuit was aware of the Velazquez opinion in that it cited
Vel azquez as “offering an overvi ew of the operation of § 1186a.” 83
F.3d at 979.
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The court believed that the hardship waiver provision of
section 1186a(c)(4) “sinply excuse[s]” an alien for failing to neet
the petition and interview requirenents of section 1186a(c)(1).
Id. at 1077. The court opined that the waiver provisions “do not
ot herwi se renpbve or excuse the applicant from conplying with the
substantive conditions required for renoval of an alien’s
condi ti onal residence status contai ned throughout [section 1186a].”
| d. The <court noted that section 1186a(c)(3) requires a
determ nation of whether the facts alleged in the petition as
required by section 1186a(d)(1) are “true with respect to the
qualifying marriage.” Subsection (d)(1) requires a statenent that
the qualifying marriage, anong ot her things, “was not entered into
for the purpose of procuring an alien’s adm ssion as an i nm grant”
and that “no fee or other consideration was given . . . for the
filing of a petition . . . with respect to the alien spouse.”

We cannot agree with the Velazquez court’s reading of the
statute. The hardship waiver provision of section 1186a(c)(4)
expressly allows the Attorney General, in his discretion, to
“renove the conditional basis of the permanent resident status for
an alien who fails to neet the [joint petition and interview
requirenents . . . if the alien denonstrates that . . . extrene
hardship would result.” (enphasis added). Contrary to Vel azquez,
we understand that to be the end of the process. |In other words,

once the alien has denonstrated that extrene hardship would result

11



fromher renoval, there is nothing else for the alien to do. The
Attorney General nust then nmake the discretionary decision of
whet her to renove the conditional basis of the permanent resident
st at us.

Al t hough the district court in Velazquez found it significant
that sections 1186a(c)(3)(A and 1186a(d)(1)(A) (i) require an
applicant to swear that the marriage “was not entered into for the
purpose of procuring an alien’'s entry as an inmmgrant,” those
requi renents relate to filing the joint petition and appearing for
the joint interview Velazquez, 876 F. Supp. at 1077. Thus, once
the required joint petition and interview are excused, those two
sections are no longer relevant.* The district court also relied
on the legislative history in support of its decision. ld. at
1078. | f, however, there is no “anbiguity, our examnation is
confined to the words of the statute, which are assuned to carry
their ordinary neaning.” Matter of Pro-Snax Distrib., Inc., 157

F.3d at 425 (internal quotation marks and citation omtted).

4 Additionally, section 1186a(b)(1) provides that if, prior to
the expiration of the two-year period of conditional status, the
Attorney General determ nes that the marriage was for the purpose
of gaining admssion as an inmmgrant, the alien’s pernmanent
resident status shall be term nated. Al t hough, unlike sections
1186a(c) (3) (A and 1186a(d) (1) (A) (i), this provisionis independent
of the petition and interview requirenents. W do not believe
that it anmends the unanbi guous |anguage of the hardship waiver
provision. In any event, it appears that section 1186a(b)(1) is
i napplicable to Waggoner in that the fornmer INS did not term nate
her conditional resident status until after the expiration of the
t wo- year peri od.
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Stated another way, “[r]ecourse to the legislative history is
unnecessary in light of the plain neaning of this text.” |[d.

We are m ndful of the common nmandate of statutory construction
to avoid absurd results. See, e.g., Atchison v. Collins, 288 F.3d
177, 181 (5th Gr. 2002). Wile we may not have chosen this
result, we do not believe it is absurd. As WAaggoner points out,
Congress has nmde other exceptions to immgration requirenents
based on extrenme cruelty or hardship in the | NA Per haps nost
anal ogously, in the context of an alien who is inadmssible
pursuant to 8 U.S.C. 8 1182(a)(6)(C (i) for having fraudulently
m srepresented a material fact to procure adm ssion into the United
States, Congress has del egated discretion to the Attorney General
to waive inadmssibility if the alien proves that refusal of such
adm ssi on woul d cause extrene hardship tothe alien’s fam |y nenber
who is a citizen or Ilawful permanent resident. 8 US C 8
1182(i)(1). See also 8§ 1229b(b)(1) and (2).°

Accordingly, inlight of the plain |anguage of the statute and

the I NA's ot her anal ogous hardshi p wai ver exceptions, we concl ude

5 Section 1229b(b)(1) allows the Attorney General to cance
renmoval and adjust status from deportable to |awful permanent
resi dence when, anong other things, it would result in exceptional
and extrenely unusual hardship to the alien’s famly nenber who is
acitizen or | awful permanent resident. Section 1229b(b)(2) all ows
the Attorney Ceneral to cancel renoval and adjust status of an
alien from deportable to | awful permanent resident if the alien
denonstrates that he or she has been battered or subjected to
extrene cruelty by a spouse or parent who is a citizen or |awf ul
per manent resident.
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that an alien does not have to denonstrate a good faith marriage to
obtain an extrene hardship wai ver under section 1186a(c)(4). W
grant the petition and remand the case to all ow WAggoner to present
her evidence of extrenme hardship to the [|J.

B. ASYLUM

Waggoner asserts that the BIA erred in denying her request to
remand her case to allow her to apply for asylum on the basis of
changed country conditions. She notes that the BIA based its
denial on her failure to file an asylum application and on her
express wai ver of theright tofile an application submtted before
the 1J. Waggoner contends that because the BIA failed to cite to
areqgulationrequiring her to submt an asylumapplication with her
request for remand, the absence of an application should not bar
her claimfor relief. Wggoner also notes that in light of her
al | egations of changed country conditions in 2000, her 1999 wai ver
shoul d not be held agai nst her.

The regul ations provide that an alien my seek to have a case
reopened based on changed circunstances if the notion is
acconpanied by an application for relief and all supporting
docunentation. See 8 CF.R 8 1003.2(c)(1). A notion to reopen
filed while an appeal to the BIA is pending my be deened as a
motion to remand for further proceedings before the 1J. 8
1003.2(c)(4). This Court reviews the BIA's order on a notion to

reopen under a highly deferential abuse-of-discretion standard.
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See Lara v. Trom nski, 216 F.3d 487, 496 (5th Cr. 2000); Gsuchukwu
v. INS, 744 F.2d 1136, 1141 (5th Gr. 1984).

Waggoner cannot establish that the BI A abused its discretion
in denying her notion for remand. Her notion was based upon
changed country conditions in Fiji indicating an increased risk of
vi ol ence against Indo-Fijians. Although she did not specifically
ask for reopening of her case, “[a] notion to reopen proceedi ngs
shall state the new facts that will be proven at a hearing” and
must rely on previously unavail abl e evi dence; Waggoner’s noti on was
in fact a notion to reopen. 8§ 1003.2(c)(1). The regqgul ation
provides that “[a] notion to reopen proceedi ngs for the purpose of
submtting an application for relief nust be acconpanied by the
appropriate application for relief and al | supporting
docunentation.” 1d. Waggoner did not submt such an application.
In the absence of this application, the BIA did not abuse its
di scretion in denyi ng Waggoner | eave to remand. See Lara, 216 F. 3d
at 496.

[11. CONCLUSI ON

For the above reasons, the petition for reviewis GRANTED and

the case is REMANDED to allow proceedings consistent with this

opi ni on.
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