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CARL E. STEWART, Circuit Judge:

This appeal arises from the district court’s dismissa, pursuant to Federal Rule of Civil
Procedure 12(b)(6), of David Meadows's claims brought under Texas state law against severa
defendants. The causes of action pleaded were misappropriation of name and identity, knowing
participation in a breach of fiduciary duty, violation of the Theft Liability Act, and civil conspiracy.

We affirm the district court’ s judgment.



|. FACTUAL AND PROCEDURAL BACKGROUND

Meadowssued Hartford Life Insurance Co., Hartford Life Private Placement, L.L.C., and the
Newport Group, Inc. (collectively “Hartford”), after learning that Hartford underwrote, administered,
and maintained a life insurance policy in his name. The policy on Meadows's life was one of
approximately 1,400 life insurance policies issued to Camelot Music, Inc. (“Camelot”), his former
employer. Thelife insurance policies covered Camelot employees. Camelot was the beneficiary of
the policies, as opposed to an employee-designated beneficiary. This type of policy is known as
corporate-owned lifeinsurance (“COLI"). Mutual Benefit Life Insurance Co. (“Mutual”) issued the
COLI policies to Camelot after Newport Group, Inc. (“Newport”) marketed the concept. After
Camelot purchased the policies, Mutual transferred its interest in the policy premiums and its
obligation to administer the policies to Hartford.

Camelot employed Meadows, a Texasresident, from December 1987 to April 1995. During
his employment, Meadows disclosed his hame, date of birth, state of residence, and socia security
number to his employer. Camelot disclosed this information to Hartford for the purpose of
purchasing and maintaining the COLI policy. Meadows aleged that Hartford used his persond
information to conduct searches, called “death sweeps,” to determine whether Meadows had died.
Meadows contends that he never provided consent for Camelot to disclose his name and personal
information. Further, according to Meadows, Hartford benefitted financially from Camelot’s

disclosure of his personal information.



Meadows aso asserted the above alegations on behaf of a putative class of former Camelot
employees insured by COLI policies’ Meadows set forth four theories of recovery: (1)
misappropriation of hisname and identity; (2) knowing participationin abreach of fiduciary duty; (3)
violation of the Theft Liability Act; and (4) civil conspiracy. He also included a prayer for equitable
relief.

Hartford filed amotion to dismissthe clams. The district court initially dismissed only the
misappropriation and Theft Liability Act clams. After Hartford filed a petition for certification of
interlocutory appeal and Meadows sought reconsideration, the district court entered an Amended
Memorandum and Order dismissing al of Meadows' s claims, including the breach of fiduciary duty
claim and the civil conspiracy clam related to the breach.

Meadows now appealsthe district court’ s dismissal of the misappropriation, fiduciary duty,
and civil conspiracy claims. Meadows does not appeal the dismissal of his Theft Liability Act claim.
Finally, Meadows challenges the district court’s implicit rejection of his claim for equitable relief.

1. STANDARD OF REVIEW

We review de novo adigtrict court’ s Rule 12(b)(6) dismissal of acomplaint. Muhammad v.
Dallas County Cmty. Supervision & Corr. Dep't, 479 F.3d 377, 379 (5th Cir. 2007). In construing
the complaint in a light most favorable to the plaintiff, this court affirms a 12(b)(6) dismissal if we

determine that the plaintiff “would not be entitled to relief under any set of facts or any possible

The COLI policies no longer exist because Camelot surrendered the policiesto Hartford as
the result of an earlier lawsuit filed by Meadows. In that lawsuit, Meadows, on behalf of a putative
class, asserted that Camelot lacked aninsurableinterest inthe classmembers' lives. Even though the
district court agreed that Camelot lacked an insurable interest, it denied Meadows and the other
plaintiffs their sought after relief.



theory that he could prove consistent with the allegationsin the complaint.” 1d. at 379-80 (internal
guotation omitted).

This court “review[s] for an abuse of discretion adistrict court’s denia of equitable relief
when that denia stems from its weighing of the equities.” Seelnre” Ronfin” Series C Bonds Sec.
Interest Litig., 182 F.3d 366, 370 (5th Cir. 1999).

1. DISCUSSION

Under Texaslaw, “[o]ne who appropriatesto hisown use or benefit the name or likeness of
another is subject to liability to the other for invasion of hisprivacy.” Matthewsv. Wozencraft, 15
F.3d 432,437 (5th Cir. 1994) (quoting RESTATEMENT (SECOND) OF TORTS8652C (1977) [ hereinafter
RESTATEMENT] ); see also Kimbrough v. Coca-Cola/USA, 521 SW.2d 719, 722 (Tex. Civ. App.
1975) (acknowledging theinvasion of privacy tort). A misappropriation claimincludesthefollowing
three elements: “(i) that the defendant appropriated the plaintiff’s name or likeness for the value
associated with it, and not in anincidental manner or for anewsworthy purpose; (ii) that the plaintiff
can be identified from the publication; and (iii) that there was some advantage or benefit to the
defendant.” Matthews, 15 F.3d at 437.

Texas courtsrely on the Restatement as the “definitive source of guidance in casesinvolving
invasion of the right of privacy.” Moore v. Big Picture Co., 828 F.2d 270, 272 (5th Cir. 1987).
Pursuant to the Restatement, an appropriation occurs when a defendant “pasg es| himsdlf off asthe
plaintiff or otherwise seek[s] to obtain for himsdf the values or benefits of the plaintiff’s name or

identity.” See RESTATEMENT 8§ 652C cmt. c. In Texas, “[t]ortious liability for appropriation of a



name or likenessisintended to protect the value of anindividua’ snotoriety or skill.” See Matthews,
15 F.3d at 437.

The district court dismissed Meadows's misappropriation claim because he failed to alege
that the Defendants received a financial gain based on any specia skillsor good will associated with
his name. Meadows contends that misappropriation occurs whenever a defendant appropriates an
identity of any value. Meadows assertsthat hisidentity had valueto himself and Hartford. Hartford
received premiumsfromthe COL I policy onhislife, which establisheshisidentity’ svalueto Hartford,
and the policy could not exist without hisidentity. Onthe other hand, Meadows' sidentity had value
to himsdf because, had he known that Camelot wanted to purchase a COLI policy on hislife, he
could have charged Camelot afee.

TheRestatement provideslimited support for Meadows' sargument that mi sappropriation can
occur even though the plaintiff has no appreciable notoriety, skill, or good will, in the commercial
market. See RESTATEMENT § 652C cmit. b, illus. 3, 5-6. In Matthews, however, the Fifth Circuit
considered Texas's cause of action for misappropriation. The Matthews court indicated that, to
establish aclaim for misappropriation, something “unique’ about the person’ sname must exist or the
tortfeasor must “cash [] in” on goodwill associated with the plaintiff’'s name. 15 F.3d at 437.
Moreover, “[t]hetort of misappropriation of name or likeness. . . creates property rightsonly where
the failure to do so would result in excessive exploitation of itsvalue.” Id. at 438. The excessive
exploitation mentioned by the court refersto preventing the value reduction of one' s property rights
in his name or likeness due to the tortfeasor’s use of these. |d. at 438-39.

Inthisappeal and hisorigina complaint, Meadows does not contend that the COL I policy on

his life prevented him from obtaining life insurance or reduced the value of his identity. Thus,



M eadows presented no cogni zableargumentsthat the COL | policy constituted excessiveexploitation
or areductioninvaue of hisidentity. Accordingly, therestrictiveinterpretation of misappropriation
under Texas law does not apply to Meadows's claims.

B.

Under Texas law, “where a third party knowingly participates in the breach of duty of a
fiduciary, such third party becomes a joint tortfeasor with the fiduciary and is liable as such.”
Kinzbach Tool Co. v. Corbett-Wallace Corp., 160 SW.2d 509, 514 (Tex. 1942). To establish a
claim for knowing participation in abreach of fiduciary duty, aplaintiff must assert: (1) the existence
of afiduciary relationship; (2) that the third party knew of the fiduciary relationship; and (3) that the
third party was aware that it was participating in the breach of that fiduciary relationship. See Cox
Tex. Newspapers, L.P. v. Wootten, 59 SW.3d 717, 721-22 (Tex. App. 2001) (citing Kinzbach Tool,
160 SW.2d at 514).

The district court concluded that Meadows's complaint did not allege facts sufficient to
support aninference of afiduciary relationship between Camelot and Meadows. Meadows contends
that he alleged the existence of a“confidentia relationship,” as Camelot occupied a special position
of trust with respect to his confidential personal information used to obtain the COLI policy.

Texas courts characterize confidential relationships as informal fiduciary relationships that
may arise “where one person trusts in and relies on another, whether the relation isamoral, social,
domestic, or purely personal one.” See Schlumberger Tech. Corp. v. Svanson, 959 SW.2d 171, 176
(Tex. 1997). Inaddition, confidential relationships may arise when the parties have “ dealt with each
other in such amanner for along period of time[and] one party isjustified in expecting the other to

act initsbest interest.” Ins. Co. of N. Am. v. Morris, 981 SW.2d 667, 674 (Tex. 1998). To create



a confidential relationship in a business transaction, the relationship must exist prior to, and apart
from, the agreement forming the basis of the suit. See Schlumberger, 959 SW.2d at 177.

Meadows points to no case that supports his notion that the mere existence of an
employer/employee relationship creates a fiduciary duty under the circumstances presented in this
appedl. In Texas, employers generally do not owe fiduciary dutiesto their employees. See Beverick
v. Koch Power, Inc., 186 S.W.3d 145, 153 (Tex. App. 2005) (“ Texas does not recognize afiduciary
duty . . . owed by an employer to an employee.”) (citing City of Midland v. O’ Bryant, 18 SW.3d
209, 216 (Tex. 2000)). Moreover, Meadows scomplaint failsto assert any allegationsdemonstrative
of a confidential relationship between himself and Camelot. For these reasons, the alegations set
forth to establish the breach of fiduciary duty claim cannot survive the motion to dismiss.

C.

Under Texas law, civil conspiracy is a derivative tort. If aplaintiff fails to state a separate
underlying claimonwhichthe court may grant relief, thenaclamfor civil conspiracy necessarily fails.
See Tilton v. Marshall, 925 SW.2d 672, 681 (Tex. 1996). Thus, whether Meadows stated aclaim
for civil conspiracy rises and fals on whether he stated a claim on an underlying tort. Based on our
conclusion that Meadows' s underlying tort clams were properly dismissed by the district court, we
accordingly dismiss hisclam of civil conspiracy.

D.

Findly, Meadows's complaint sought “al legal and equitable relief appropriate under this
complaint.” The district court dismissed the complaint without discussion of Meadows' s equitable
clam. Inthis appeal, Meadows contends that the district court erred because “it was unjust for the

appelleesto profit fromusing Meadows s private information without paying Meadows anything for



that information.” Given the deferential standard of review accorded the district court and our legal
conclusionthat Meadowsfailed to otherwise state aclaimupon which relief can begranted, weaffirm
the dismissal of Meadows's claim for equitable relief.

V. CONCLUSION

For the foregoing reasons, we affirm the district court’s judgment.



