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| NTRODUCTI ON

Plaintiff-Appellant Laurie Strong challenges the district
court’s grant of summary judgnent in favor of University Heal thcare
System L.C. (“UHS’) dismssing her Title VII retaliation clains.
We nust decide whether, within the applicable MDonnell Dougl as
burden-shifting framework, Strong has shown that UHS woul d not have
term nat ed her enpl oynent “but for” its alleged retaliatory notive.

FACTUAL BACKGROUND

UHS is a large hospital in Louisiana. Prior tothe term nation



of her enploynent, Strong worked for approximately two years as a
nurse coordinator in the “liver departnent” of UHS s Abdom na
Transpl ant Center.

On Decenber 15, 2003, Strong attended a UHS neeting call ed by
Susan Andrews, one of Strong’s nunmerous supervisors. At the
meeting, Strong conplained that Dr. Douglas Slakey, a surgeon
di scrim nated agai nst her because she is a wonman. Strong cited
three separate incidents: (1) he called her |azy; (2) he called her
stupid and lazy and screaned at her; and (3) he got angry at her
during a neeting.

I n January 2004, Strong asked Andrews about the status of her
conpl ai nt against Dr. Sl akey. Andrews responded that it was under
consideration and that the details were confidential. Soon after,
Andrews net with Strong and reaffirnmed that the matter was being
reviewed and that further details were confidential.

Before and after Strong conpl ai ned about Dr. Sl akey's work
conduct, however, Strong’ s conduct also was called into question.
Between | ate 2003 and early 2004, nunerous patients, co-workers,
supervi sors and doctors conpl ai ned about Strong’ s behavior in the
wor kpl ace.

Specifically, (1) in QOctober 2003, a staff nenber reported
that Strong asked her to perform duties that were Strong s
responsibility to perform (2) in Decenber 2003, a patient’s

husband reported that Strong was rude and deneaning to his w fe;



(3) in md-January 2004, a surgeon reported that, in front of new
enpl oyees, Strong inappropriately comented that physicians at UHS
use livers that are “no good” and “high risk”; (4) in |late-January
2004, Jeannette Hammond and Louis Larnmeu, two nore of Strong’' s
supervisors, reported that during a neeting initiated to address
other matters, Strong brought up her conpl aint against Dr. Sl akey
and persisted in knowing its status; (5) also in |ate-January 2004,
Marian O Rourke, Director of Nursing and seem ngly Strong s nost
direct supervisor, reported that Strong’s attitude was conbative
when given orders; (6) on January 30, 2004, a patient filed an
of ficial grievance against Strong regarding her treatnent of him
(7) in md-February 2004, a staff nenber reported that Strong
refused to see a patient who had been waiting in a roomfor over an
hour; (8) also in md-February 2004, a nurse under Strong’' s
supervi sion conplained that Strong mstreated him and (9) in
general, UHS enpl oyees observed that Strong continuously showed
supervisors little respect and chall enged their authority.

Strong was “tal ked to” or “counsel ed” by di fferent supervisors
after a nunber of the incidents. Although Strong does not explain
exactly what the “tal ks” or “counselings” entailed, they appear to
have been informal and brief discussions initiated to address the
substance of particular conplaints nade against Strong. Strong
di sagrees with the allegations underlying sone of the conplaints.

| nportantly, however, she does not allege that the conplaints were



made in retaliation for her conplaint against Dr. Slakey.

Strong’s alleged disruptiveness continued even after
supervi sors confronted her. On March 3, 2004, O Rourke inpl enented
a newpolicy requiring that |Iab reports be entered by cl erks rat her
t han nurse coordinators. Strong commented that the new policy was
“silly.” To UHS supervisors, the comment was anot her exanple of
Strong’ s tendency to chall enge authority and exhi bit a negative or
hostile attitude in the workpl ace.

On March 10, 2004, O Rourke asked Strong to call the operating
roomto check on a transplant patient. Strong resisted and had to
be asked nmultiple tines to nake the call. Later that day, a doctor
reported to Hammond (again, one of Strong s supervisors) that
Strong (1) nade negative comments about a transplant patient before
the patient had even been seen by a doctor, and (2) inproperly
steered patients away fromcertain doctors.

On March 11, 2004, during a neeting with Andrews and O Rour ke,
Strong becane conbative and aggressive after being asked to i nform
a supervisor when “dealing with a non-liver patient.” She accused

themof “threatening her.” In response, Andrews and O Rour ke asked
a Human Resources (“HR’) enployee to join the neeting. It ended
when Strong asked one supervisor if she “was done.”

Later that day, a staff nenber reported that Strong

erroneously characterized a patient as an alcohol drinker not

eligible for aliver transplant. Strong got the m sinformation from



a page froma different patient’s file, which m stakenly had been
pl aced in the wong file by a clerk. However, UHS partially faulted
Strong for not catching the error, which it determ ned shoul d have
been noticed after an adequate reading of the entire file.

According to UHS, the incident was the proverbial straw that
broke the canel’ s back. Andrews deci ded to suspend Strong with pay.
Strong then told HR she thought she was being retaliated agai nst.
But when HR asked Strong to expand on her allegation of
retaliation, she refused.

Days |l ater, HR asked Strong to cone to a neeting to explain
her allegation of retaliation. Strong cane to the neeting, but
provided HR with no evidence of retaliation. HR ultimtely
concluded that Strong’'s retaliation allegation had no nerit.

On March 25, 2004, HR called Strong to anot her neeting. There,
UHS provided Strong with reasons for her conti nued suspensi on: poor
performance and inproper work conduct, including redirecting
patients away from certain doctors, presenting patients in a
negati ve fashion, arguing with superiors, and engagi ng i n behavi or
obstructive to various departnent policies. Strong provided no
evidence at that tinme suggesting that the real reason was
retaliation.

After further investigation and consideration, UHS fired
Strong on March 31, 2004, citing the nunmerous incidents outlined

above. The deci sion was nmade col |l ectively by her many supervisors.



PROCEDURAL HI STORY

On Novenber 24, 2004, Strong filed a conplaint against UHS
alleging violations of Title VII and Louisiana law. First, she
al l eged gender discrimnation based on the incidents with Dr.
Sl akey. Second, she alleged retaliation based on her termnation a
few nonths after conplaining of discrimnation.

UHS noved for summary judgnent, asking that the discrimnation
clainms be dism ssed because the three incidents with Dr. Sl akey
were too insignificant to be actionable, and that the retaliation
clains be dism ssed because Strong failed to present legally
sufficient evidence that UHS s stated reasons for firing Strong
wer e pretextual.

The district court agreed with both of UHS s argunents and
di sm ssed Strong’ s clainms. On appeal, Strong does not chal l enge the
di sm ssal of her gender discrimnation clains. She does, however,
chal  enge the dismssal of her retaliation clains.!?

DI SCUSSI ON

A. Standard of Revi ew

W review a district court’s grant of summary judgnent de

Strong filed two retaliation clains, one under Title VIl and
anot her under Louisiana s “whistleblower” statute, LA. REv. STAT.
ANN. 8§ 23:967 (1997). But, as the district court recognized, the
standards governing both clains are materially indistinguishable.
See, e.g., Smth v. AT&T Solutions, Inc., 90 F. App’'x 718 (5th Cr.
1994) (unpublished); Inbornone v. Treasure Chest Casino, No. 04-
2150, 2006 W. 1235979, at *3 (E.D. La. May 3, 2006).



novo, applying the sane legal standard as the district court.
Chacko v. Sabre, Inc., 473 F.3d 604, 609 (5th Cr. 2006). Summary
judgnent is proper when there exists no genuine issue of nmateri al
fact and the novant is entitled to judgenent as a matter of |aw.
FED. R Cv. P. 56(c).

B. Legal Analvysis

1. Basic Retaliation Law

Because Strong’s retaliation clains are based on a pretext
theory, our analysis is governed by the well-known MDonnell
Dougl as test and its burden-shifting framework. Septinus v. Univ.
of Houston, 399 F.3d 601, 608 (5th Cr. 2005). Thus, to start,
Strong nust nmake a prima facie showng that her term nation was
retaliatory. Id. at 607. For summary judgnent purposes only, UHS
conceded at the district court that Strong made a prim facie
show ng.

The burden then shifts to UHS to state a legitinmate, non-
discrimnatory reason for firing Strong. 1d. UHS points to the | ong
list of occurrences between Cct ober 2003 and March 2004, and Strong
does not dispute that such occurrences provide an adequate, | egal
reason for term nation

Finally, the burden shifts back to Strong. Id. Her ultimate
burden is to show pretext; that is, to prove by a preponderance
that UHS fired her not for its stated reasons, but in retaliation

for her gender discrimnation conplaint against Dr. Sl akey. See id.



2. Burden of Proof

It is well established that Strong ultimtely nust “prove that
[UHS s] stated reason for the adverse action was nerely a pretext
for the real, retaliatory purpose.” |Id. at 608. Surprisingly, the
parti es di sagree whether Strong nust show that she woul d not have
been fired “but for” UHS s alleged retaliatory purpose. Strong,
relying on nunerous cases discussing the standard applicable to a
plaintiff’s prima facie case, suggests that she need only show a
“causal |ink” between the alleged retaliation and the adverse
enpl oynent action. However, the district court determ ned, and UHS
agrees, that the but for standard applies.

We t hink our decision in Septinus | eaves no doubt that the but
for standard controls: “The proper standard of proof . . . [for] a
Title VII retaliation claimis that the adverse enpl oynent action

woul d not have occurred ‘but for’ [the] protected conduct.”
ld. (enphasis added) (noting that the Fifth GCrcuit has
“consistently held” that the but for standard applies and citing
numerous cases supporting that proposition). Therefore, the
district court applied the correct standard.

Applying this standard, the question becones: Has Strong put
forth legally sufficient summary judgnent evi dence that she would
not have been fired but for her conplaint against Dr. Slakey (or
i nversely, that she woul d not have been fired but for UHS s al | eged

retaliation)? O course, because Strong cites and relies on the



prima facie causation standard, she does not actually argue that
she neets the but for standard. Rather, she points to evidence that
she contends shows a “causal |ink” between the alleged retaliation
and the termnation of her enploynent. Nevertheless, we wll
anal yze the evidence under the but for standard to determ ne
whet her Strong has net her burden.

3. Evidence of Retaliation

Strong points primarily to two pieces of “evidence”: First,
according to Strong, UHS treated | ess severely ot her enpl oyees who
acted worse than she did; and second, there was a cl ose tenpora
proximty between her conplaint against Dr. Slakey and the
term nation of her enploynent.?

a. UHS's Treatment of Ot her Empl oyees

Strong’s first contention is that other enpl oyees, who Strong

all eges acted worse than she did, were disciplined | ess severely

’Strong al so argues that the fact the decision to fire her was
made col l ectively by all of her supervisors suggests retaliation.
W disagree wth Strong’s reasoning. Contrary to Strong’s
assertion, the fact that the decision to fire her was nade
coll ectively suggests noretaliation. Uniformagreenent to fire her
strengthens UHS s argunent that poor performance and i nproper
conduct were the reasons she was fired. In addition, collective
deci sion-nmaking is | ess susceptible to influence by an individual
wth a retaliatory notive.

Strong contends that another fact suggests retaliation: UHS
has “constantly changed” its reasons for firing her. However, our
review of the record has revealed no material change in UHS s
position. Fromthe start, UHS has cited various exanples of poor
performance and i nproper conduct as its reasons for firing Strong.

Thus, we reject both of these argunents and accord them no
wei ght in our pretext analysis.



than her or not at all. This, Strong contends, suggests that
retaliation was UHS s real notivation for firing her.

Strong points to nunerous enployees and incidents to support
her contention. The follow ng, according to Strong, are her two
best exanples: (1) a doctor who had “a nental illness” and was
“responsi bl e for the deaths of patients” was allowed to voluntarily
resign, and (2) a nurse coordi nator who had “a drug problent and
di spl ayed “erratic” behavior was not disciplined. Strong contends
that she was fired sinply for “reading a docunent which had been
msfiled,” which is less serious than the conduct of the other
enpl oyees.

First, we nust point out that UHS has never stated that it
fired Strong for reading a single, msfiled docunent. Rather, the
readi ng of the msfiled docunent was the last straw, which led to
her initial, paid suspension. UHS alleges that it decided to fire
her after reviewng that incident along wth the other
approximately fourteen cited incidents (generally referred to by
UHS as “poor performance” or “inproper conduct”). Regardless, we
are not convinced that any of Strong’s exanples, which are
supported solely by her own self-serving affidavit, evidence
retaliation. Sinply put, none of the exanples involve a simlarly
situated enpl oyee who received | ess severe treatnent than Strong
di d.

O the two exanples above, the first involved a doctor, an

10



enpl oyee consi derably different than a nurse coordi nator. W cannot
assune, nor require, that hospitals discipline doctors and nurse
coordinators in an identical fashion. In addition, the doctor
resigned voluntarily, sonething Strong very clearly was not willing
to do. UHS mght very well have fired the doctor had he not
resigned. Thus, we are unable to say that this exanple evidences
retaliation against Strong.

The second exanple involves a nurse coordinator, but
dissimlar conduct. First, we know not hi ng about the alleged “drug
problent or its severity. Simlarly, Strong sheds no light on the
enpl oyees all eged “erratic” behavior. In any event, this particul ar
enpl oyee di d not have the extensive disciplinary history Strong had
when she was fired. Again, we cannot say that this exanpl e suggests
retaliation against Strong.

Strong has not shown that she was treated nore harshly than
ot her enployees under simlar circunstances. Thus, we turn to
Strong’s only renmai ni ng argunent.

b. Tenmporal Proxinty

Citing Shirley v. Chrysler First, Inc., 970 F.2d 39 (5th Gr.
1992), Strong argues that the three and a half nonth tinme span
between her conplaint and termnation is solid evidence of
retaliation. As Strong notes, in Shirley we affirnmed a district
court’s finding that the plaintiff, who had alleged retaliation,

proved but for causation. 970 F.2d at 43. The plaintiff was fired

11



fourteen nonths after filing an EEOC conpl ai nt and just two nont hs
after it was dismssed. Id. at 42-43. Strong s conclusion is that
“summary judgnent is sinply inappropriate in retaliation cases
where t he adverse enpl oynent decision follows closely on the heels
of the plaintiff’s conplaint of discrimnation.”

Qur precedent |ends no support whatsoever to Strong’s
position. In fact, we have stated just the opposite. In Rosenson v.
Alltel Information Services, after noting that the defendant stated
| egitimate, nondi scrimnatory reasons for firing the plaintiff, we
held that “[w]ithout nore than timng allegations . . . sumary
judgnent in favor of [the defendant] was proper.” 373 F. 3d 647, 656
(5th Gir. 2004).

In addition, Strong has grossly m scharacterized our holding
in Shirley. The plaintiff in Shirley proved causation not by
relying solely on tenporal proximty, but by al so show ng that she
had no di sci plinary history during her nine years of enpl oynent and
quickly was fired for incidents for which no evidence existed. See
Shirley, 970 F.2d at 43. And, inportantly, her boss nade
di sparagi ng comments about her EEQCC conpl aint and “harassed [ her]
to death about it” before firing her. Id.

The circunstances surrounding Strong’ s term nation were very
different and are considerably | ess conpelling legally: Strong was
not harassed at all about her gender discrimnation conplaint;

Strong had worked for UHS for two years, not nine; Strong’' s

12



disciplinary record was not conpletely clean prior to her
conpl aint; and Strong’ s poor performance and i nproper conduct were
not unsubstanti ated when she was fired. To the contrary, reports of
Strong’s disruptiveness cane from every direction at UHS:
subordi nates, equals, supervisors, and patients.

Thus, Strong is left with no evidence of retaliation save
tenporal proximty. Again, tenporal proximty aloneis insufficient
to prove but for causation. See id. (noting that tenporal proximty
is just “one of the elenents in the entire calculation”).

To prevent futurelitigants fromrelying on tenporal proximty
alone to establish but for causation, we once again attenpt to
clarify the issue. In dark County School District v. Breeden, the
Suprene Court noted that “cases that accept nere tenporal proximty

as sufficient evidence of causality to establish a prim
facie case uniformy hold that the tenporal proximty nust be ‘very
close.”” 532 U. S. 268, 273 (2001) (enphasis added). Breeden nakes
clear that (1) to be persuasive evidence, tenporal proximty nust
be very close, and inportantly (2) tenporal proximty alone, when
very close, can in sone instances establish a prima facie case of
retaliation. See id. But we affirmatively reject the notion that
tenporal proximty standing alone can be sufficient proof of but
for causation. Such a rule would unnecessarily tie the hands of
enpl oyers.

Enpl oyers are sonetines forced to renove enployees who are

13



perform ng poorly, engaging in inproper work conduct, or severely
di srupting the workplace. This is especially true for hospitals
providing serious nedical care to patients. Precedent does not
prevent a hospital from renoving such an enpl oyee sinply because
the enployee engaged in a protected work activity nonths prior.
Accordi ngly, because UHS stated legitimte reasons for firing
Strong, and because Strong has not put forth sufficient evidence
that those reasons were pretextual, Strong’ s retaliation clains
must fail.

Bef ore concl udi ng, however, we nust briefly nention that after
the district court granted sunmmary judgnent, the United States
Suprene Court decided Burlington Northern & Santa Fe Rai |l way Co. v.
Wite, _ US _ , 126 S. C. 2405 (2006). Burlington redefined an
“adverse enpl oynent action” to include actions by an enpl oyer that
“well mght have dissuaded a reasonable worker from nmaking or

supporting a charge of discrimnation.” Burlington, 126 S. C. at
2415 (internal quotation marks omtted).

On appeal, pointing to Burlington’s new definition, Strong
argues that she suffered an adverse enpl oynent action each tine she
was “tal ked to” or “counsel ed” by her supervisors foll ow ng vari ous
conplaints mnade against her. Anticipating Burlington, Strong
preserved the issue at the district court. But we need not address

whet her these brief discussions qualify as adverse enploynent

actions. Simlar to her allegation that her term nation was
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retaliatory, Strong cites no evidence other than tenporal proximty
to suggest that the discussions were retaliatory. Thus, Strong
cannot prove but for causation, and Burlington does not effect our
review of the district court’s decision.
CONCLUSI ON

For the foregoing reasons, we AFFIRM the district court’s
grant of summary judgnent in favor of UHS dismssing Strong’'s
retaliation clains.

AFFI RMED.
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