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SO, Unicor; UNKNOWN (4), Captain USP Beaunont, TX;
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Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Eastern District of Texas

Before KING H G3 NBOTHAM and GARZA, Circuit Judges.
PATRICK E. H Gd NBOTHAM Circuit Judge:

MIton Carbe appeals the district court’s dism ssal wthout
prejudice of his Bivens! conplaint for failure to exhaust
adm ni strative renedies. He alleged that he was subjected to

unconstitutional conditions of confinenent when the defendants

1 Bivens v. Six Unknown Naned Agents of Fed. Bureau of Narcotics, 403
U S 388 (1971).
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i gnored a mandatory evacuati on order and | eft hi mand ot her i nmates

at the Beaunont prison during Hurricane Rita without, inter alia,

adequate food, water, and ventilation. The court dism ssed the
conpl ai nt sua sponte prior to service on the defendants for failure
to exhaust renedies. First there is a matter of jurisdiction and
then we turn to the dism ssal for want of exhaustion of renedies.
I

Carbe argues that because he clainmed nonetary damages and
requested a jury trial the magistrate judge |acked jurisdiction.
According to the magi strate judge’ s report and recommendati on, the
matter was referred to him by the district court for review,
report, and recomendation in accordance wth 28 U S.C
8 636(b)(1)(B). The Suprenme Court has interpreted 8 636(b)(1)(B)
“to authorize the nonconsensual reference of all prisoner petitions
to a magistrate [judge].”? The nmagistrate judge did not enter
j udgment pursuant to 8 636(c), but only made “findings of fact” and
“recommendati ons” pursuant to 8 636(b)(1)(B) and did not exceed his

statutory authority.

|1
Carbe argues that the district court erred in dismssing his

conplaint for failure to exhaust before a responsive pleadi ng was

2 McCarthy v. Bronson, 500 U.S. 136, 139 (1991)(enphasis in original).




No. 06-40192
-3-

filed. This court reviews a district court’s dismssal of a
prisoner’s conplaint for failure to exhaust de novo.?

The proper characterization under the Federal Rules of Cvil
Procedure of the Prison Litigation Reform Act’s exhaustion
requi renent has been uncertain.? The Suprene Court recently

provided an answer in Jones v. Bock, holding that “failure to

exhaust is an affirmative defense under the PLRA, and that inmates
are not required to specially plead or denonstrate exhaustion in

their conplaints.”® W had held that a district court nmay dismss

a conplaint, sua sponte, for failure to exhaust.®

In PLRA cases, district courts in this circuit often hold
“Spears hearings” to determ ne whether a case should be dism ssed
for various reasons before defendants are served.’ Wile Jones, in
insisting upon a return to the regular pleading order in the
handl ing of the affirmative defense of failure to exhaust, does not
ot herwi se cast doubt upon Spears hearings, a practice extensively
used inthis circuit for over twenty years, it does nake cl ear that
a court cannot in a Spears hearing before a responsive pleading is

filed resolve the question of exhaustion. Any failure to exhaust

% Powe v. Ennis, 177 F.3d 393, 394 (5th Gr. 1999).

4 See Johnson v. Johnson, 385 F.3d 503, 516 n.7 (5th Gr. 2004) (noting
t he debate but not deciding the question).

5127 S. Ct. 910, 921 (2007).

6 See Wendel | v. Asher, 162 F.3d 887, 889-90 (5th Gir. 1998) (indicating
that the district court dismssed for failure to exhaust without a notion from
t he defendants); Underwood v. Wlson, 151 F.3d 292, 292-93 (5th Cr. 1998)
(sane).

" See Spears v. MCotter, 766 F.2d 179 (5th Gir. 1985).
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nust be asserted by the defendant.® Under Jones, however, a court
can dismss a case prior to service on defendants for failure to
state a claim predicated on failure to exhaust, if the conplaint
itself makes clear that the prisoner failed to exhaust.® Here,
however, Carbe’s conplaint is silent as to exhaustion.

It bears enphasis that a district court cannot by |ocal rule
sidestep Jones by requiring prisoners to affirmatively plead
exhausti on. It is, at least now it is, an affirmative defense
under the Federal Rules, a defense belonging to the state that is
wai ved i f not asserted. To the extent decisions of this court have
suggested ot herw se, they did not survive Jones.

We nust then VACATE the judgnent and REMAND.

8 See Aquilar-Avellaveda v. Terrell, 478 F.3d 1223, 1225 (10th G r. Mar
5, 2007) (“Because [the prisoner’s] conplaint was silent as to whether he had
exhausted his adm nistrative renedies - which is acceptable under Jones - the
district court erred in requesting [the prisoner] to supplenent the record on
that issue.”).

% See Jones, 127 S. Ct. at 92-21 (holding that courts can disniss for
failure to state a clai mwhen the existence of an affirmative defense, like a
statute of linmtations bar, is apparent fromthe face of the conplaint).




