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E. GRADY JOLLY, G rcuit Judge:

Forest Henry Shipes, a black nmale, was enployed by Trinity
I ndustri es. After he was laid off, Shipes filed suit against
Trinity under, inter alia, Title VI of the Cvil R ghts Act of
1964, 42 U.S.C. 88 2000e et seq. Shipes alleged that Trinity's
all-white supervisory force had discrimnated against him in
deci sions concerning his job placenent, pronotions, and |ay-off.
The district court certified a class that included all black hourly
enpl oyees at two of Trinity's plants. The trial was bifurcated,
and after the trial on liability Trinity was found to have

intentionally discrimnated against black hourly enployees in

"On nmotion of plaintiffs-appellees and by order of this
court, Shipes's cross-appeal was severed on March 12, 1993.



initial hiring, pronotions, termnations, and lay offs. The
district court then appointed an expert who determ ned damages to
i ndi vi dual class nenbers. After an award of attorneys' fees to
Shi pes in the anount of $308, 238. 05, judgnent was entered. Trinity
appeal s. Still further, Trinity's trial counsel appeals the
district court's inposition of personal sanctions against him
pursuant to Fed. R CGiv.P. 37(b) in the amount of $3, 000. 00.
I

Trinity Industries manufactures railcars and structural steel
products. Trinity operates over thirty production facilities in
thirteen states, including two plants in Longview, Texas. Shipes
was enpl oyed by Trinity at its plant in East Longview as a wel der's
hel per from Cctober 23, 1979, until he was laid off on June 30,
1980.

On Decenber 16, 1980, Shipes filed suit against Trinity under
Title VII of the Civil Rights Act of 1964, 42 U S.C. 88 2000e et
seq. Shipes alleged that Trinity's all-white supervisory force had
di scrim nated against him personally in decisions concerning his
j ob placenent, pronotions, and layoff. |In addition, the district
court permtted Shipes to maintain a class action that included al
bl ack hourly workers enployed at both of Trinity's plants in
Longvi ew, Texas, between January 10, 1980, to April 1, 1984.

The district court bifurcated the trial, and the liability
portion was tried in 1984.! On Cctober 10, 1985, the district

'During the course of discovery, the district court inposed
personal sanctions against Trinity's trial counsel, Robert Rader,
Jr. Rader's appeal of these sanctions has been consolidated with
this appeal .



court determned that Trinity intentionally discrimnated agai nst
plaintiff class nenbers ininitial placenent and pay and in | ayoffs
at both Longview plants; intentionally discrimnated against
plaintiff class nenbers in pronotions and term nations at the pl ant
in East Longview, and had discrimnated against Shipes
individually ininitial placenent and pay, pronotions, and | ayoff.
The district court then, sua sponte, appointed an expert to
det er m ne danmmages.

On Decenber 6, 1991, the expert submtted a nodel for damages,
and on January 22, 1992, the district court entered partial final
j udgnent and ordered that each class nenber have and recover from
Trinity the anmount determned by the court-appointed expert.
Trinity had urged the district court to order class-wde relief,
but instead the district court instructed the expert to determ ne
damages on an individual - by-individual basis. The district court
subsequently awarded Shipes $308,238.05 in attorneys' fees.
Trinity appeals, and Trinity's trial counsel appeals the inposition
of personal sanctions.

|1

On appeal, Trinity challenges <class certification, the

conputation of the back pay award, and the determ nation of

attorneys' fees.? Trinity first appeals the district court's

2Trinity al so argues on appeal that the district court erred
by not including voluntary resignations in its analysis of
discrimnation in layoffs. Trinity itself originally excluded
fromits layoff analysis those enpl oyees who had resigned. |Its
anal ysi s, however, showed that a statistically significant higher
nunber of bl ack enpl oyees than whites had been laid off. Thus,
Trinity then revised its study and included those enpl oyees who
had resigned. Trinity, however, presented no evidence of actual
enpl oyee notivation in resigning. Furthernore, Shipes's analysis



certification of a class, arguing that Shipes should not have been
all owed to represent bl acks enployed at a different plant fromthe
pl ant at which he worked. Second, Trinity appeals the district
court's nethod of cal culating the back pay renedy. Trinity argues
that the district court erred in determ ning back pay awards on an
i ndi vi dual - by-indi vidual basis. Trinity contends that the district
court should have ordered class-wi de nonetary relief—that is, it
shoul d have awarded each and every plaintiff class nenber his pro
rata share of a pre-determned total nonetary award. Third,
Trinity appeals the district court's determ nation of attorneys'
fees, arguing that the district court double counted factors and
relied on erroneous considerations in enhancing the award.

On the ot her hand, Shipes first argues that the district court
did not err in class certification. Shipes also argues that the
district court did not err in fornulating the back pay renedy.
Furthernore, Shipes argues that the district court correctly
calcul ated the |odestar anmount of attorneys' fees and properly
enhanced this anount.

In a consolidated action, Trinity's trial counsel, Robert
Rader, Jr., contends that the district court abused its discretion
by inposing personal sanctions against him in the anount of
$3, 000. 00. Shi pes argues that the sanctions were warrant ed because

of Rader's failure to conply with discovery requests.

still showed an unfavorable result to black enpl oyees even when
enpl oyees who had resigned were included in the statistical data.
The district court found Trinity's proposal to include enpl oyees
who had resigned in its analysis of discrimnation in |ayoffs
unsupported and illogical; we find no reversible error in the
district court's decision.



11

We first address Trinity's argunent that the district court
shoul d not have certified a class that included enpl oyees not only
at the plant where Shipes was enpl oyed, but also enpl oyees at an
additional plant. The district court's certification of aclassis
reviewed under the abuse of discretion standard. Merrill .
Sout hern Methodist Univ., 806 F.2d 600, 607 (5th Cir.1986).
Furthernore, the district court has w de discretion in deciding
whet her to certify a proposed class. Jenkins v. Raymark |ndus.,
Inc., 782 F.2d 468, 471-72 (5th Cr.1986).

Trinity argues that Shipes failed to satisfy the commnality
and typicality requirenents of Fed. R CGv.P. 23(a), and thus it was
an abuse of discretion for the district court to certify a class.?
The district court determned that the two plants Trinity operated
in Longview utilized the sane subjective criteria in making
personnel decisions; white supervisors at both plants applied the
subjective criteria; enployees were transferred between the two
pl ant s; the two plants had the sane insurance plan, retirenent
progranms, and adm nistrative fornms; and the two plants used the
sane Hourly Enpl oyee Handbook. The threshold requirenents of
comonal ity and typicality are not high; Rule 23(a) requires only
that resol ution of the conmon questions affect all or a substanti al

nunber of the class menbers. Jenki ns, 782 F.2d at 472.

SRul e 23(a) provides that one or nore nmenbers of a class may
sue on behalf of all if (1) the class is so nunerous that joinder
of all nmenbers is inpracticable, (2) there are questions of |aw
or fact common to the class, (3) the clains or defenses of the
representative parties are typical of the clains or defenses of
the class, and (4) the representative parties will fairly and
adequately protect the interests of the class.



Al | egations of simlar discrimnatory enpl oynent practices, such as
the use of entirely subjective personnel processes that operate to
discrimnate, satisfy the commonality and typicality requirenents
of Rule 23(a). Carpenter v. Stephens F. Austin State Univ., 706
F.2d 608, 617 (5th G r.1983). The district court clearly did not
abuse its discretion in certifying the cl ass.

|V

A

We next turn to Trinity's argunent relating to damages. The

district court's cal culation of a back pay award i s revi ewed under
the clearly erroneous standard. Pegues v. M ssissippi State
Enmpl oynent Serv., 899 F.2d 1449, 1455 (5th G r.1990). At the
outset, we observe that fashioning a class-w de back pay award is
exceedi ngly conplex and difficult, and the process is fraught with
uncertainty. Pettway v. Anerican Cast Iron Pipe Co., 494 F. 2d 211
260 (5th Cr.1974). Two general prem ses apply to the conputation
of a back pay award: (1) unrealistic exactitude is not required,
and (2) uncertainties in determ ning what an enpl oyee woul d have
earned but for the discrimnation should be resolved against the
di scrim nating enpl oyer. Claiborne v. Illinois Cent. R R, 583
F.2d 143, 149 (5th G r.1978), cert. denied, 442 U S. 934, 99 S. Ct
2869, 61 L.Ed.2d 303 (1979). Furthernore, the district court nust
be granted wi de discretioninresolving anbiguities. United States
v. United States Steel Corp., 520 F.2d 1043, 1050 (5th G r.1975),
cert. denied, 429 U.S. 817, 97 S.C. 61, 50 L.Ed.2d 77 (1976).

B

The district court ordered that back pay be determ ned on an



i ndi vidualized basis. The district court ordered that only each
cl ass nenber, whose beginning pay rate at the tine he started
working for Trinity was bel ow the average beginning rate for white
enpl oyees with the sanme qualifications, should receive a back pay
award; the award raised the hourly rate of such individual class
menber by the difference between his beginning rate and the average
white beginning rate. Trinity argues that this back pay renedy
vi ol ates the fundanental rul es of cal cul ati ng such an award because
it unfairly excludes sonme class nenbers and grants a windfall to
ot her class nenbers. Trinity argues that the district court should
have determ ned a total sumthat represented the difference between
bl ack and white beginning rates as a whole, and then divided this
amount to all class nenbers on a pro rata basis.* Trinity argues
that such an increase to class nenbers would tend to elimnate the
raci al characteristics reflected in the distribution of pay rates;
i n other words, black and white enpl oyees in representative nunbers
woul d occupy the highest pay rates as well as the mddle and | ower
pay rates.

Trinity al so argues—sonewhat vaguel y—that the district court's

“Under Trinity's proposed nethod, every class nmenber woul d
receive the sane nonetary award. In the calculation of the back
pay award for initial rate, for exanple, the average starting
rate for white enpl oyees as a group would be conpared to that of
plaintiff class nenbers. Sinply illustrated, if five white
enpl oyees had beginning rates as a group of $5.00, $6.00, $7.00,
$8.00, and $9.00, the average would be $7.00. |If five class
nmenbers had begi nning rates of $3.00, $4.00, $5.00, $6.00, and
$7.00, the average would be $5.00. The total difference in rates
bet ween the groups would be $2.00, (the difference in averages)
multiplied by 5, the nunber of class nmenbers, or $10.00. This
amount, $10.00, would then be distributed pro rata to the class
nmenbers, each class nenber receiving a back pay award of $2. 00,
or $10.00 divided by 5. Trinity's method would thus shift the
entire group of plaintiff class nenbers upward by that anount.



formula for determ ning back pay for premature separation from
enpl oynent was equally flawed. For premature separation from
enpl oynent, the district court ordered a conparison between the
actual |l ength of service of each cl ass nenber and the nedi an | ength
of service of white enployees hired in the sane tinme period. Each
plaintiff class nmenber whose service was |ess than the nedian
| ength of service for white enpl oyees received an award equal to
the difference.® Again, Trinity argues that the appropriate renedy
is to calculate the total difference in the treatnent of the
cl asses and then award each class nenber his pro rata share.
C

On the ot her hand, Shipes defends the district court's renedy.
Shi pes argues that the district court's renmedy was adopted i n order
to bring the pay |level of each black enployee who was paid |ess
than the average salary of white enployees wth equa
qualifications up to the | evel of that average. Shipes argues that
the nethod proposed by Trinity is not intended to, and does not,
conpensat e individual black enployees to the extent to which they
were underpaid relative to white enployees wth their
qualifications; instead, Trinity's nmethod is concerned only with
equal i zing the anbunts paid to whites and bl acks as a group.

Shi pes argues that under Trinity's plan, each class nenber
woul d receive the sane increnent to his initial pay, regardl ess of

the anobunt by which he was actually underpaid or regardl ess of

SFor exanple, if the average |length of enploynent for white
enpl oyees hired during a particular tine period was two years,
but a bl ack enpl oyee hired during this sanme tine period was laid
off or termnated after one year, the black enpl oyee woul d be
entitled to back pay for one year.



whet her he was underpaid at all. Shi pes points out that sone
bl acks were hired at rates equal to conparable whites. Thus, there
is no basis to find that these black enpl oyees were discrim nated
agai nst. Consequently, Shipes argues that Trinity's proposed pro
rata award to all black enpl oyees would in effect deduct fromthe
wage rate awarded each black enployee who was underpaid and, in
effect, grant that noney as a wndfall to non-discrim natees.
D
Let us begin our evaluation of these argunents by observing

that a Title VII class action suit inposes on the plaintiff a

bi furcated burden of proof. First, the plaintiff nust establish
i nvidi ous cl ass-based treatnent; next, he nust prove danmages
caused to class nenbers by that illegal conduct. A finding of

racial discrimnation against a class "does not necessarily nean
that every nenber of the class is entitled to back pay." Johnson
v. Goodyear Tire & Rubber Co., 491 F.2d 1364, 1375 (5th G r.1974).
Once a prima facie case of discrimnation against a class is nmade,
a presunption of back pay arises in favor of all class nenbers;
this presunption does not, however, per se entitle a class nenber
to back pay wi thout sone individual clarification. Pettway, 494
F.2d at 259. Once it has been determ ned that the class has been
subjected to unlawful racial discrimnatory practices, only those
i ndi vi dual s who have suffered a | oss of pay because of the ill egal
discrimnation are entitled to conpensation. Johnson, 491 F. 2d at
1376. Title VII does not require a renedy for those not
di scrim nated against. Ganble v. Birm nghamSo. R R Co., 514 F. 2d
678, 686 (5th Cir.1975).



The conplexity of the case is a determ ning factor in what
met hod the district court should utilize to formulate a back pay
award. Pettway, 494 F.2d at 261. |If the class is small, the tine
period short, or if the effect of the discrimnation 1is
strai ghtforward, an individual -by-individual determ nation of what
each cl ai mant' s position woul d have been but for the discrimnation
is possible. 1d. [If, however, the class is large, the pronotion
or hiring practices are anbiguous, or the illegal practices
conti nued over an extended period of tinme, a class-w de approach to
the nmeasure of back pay may be necessitated. 1d. The process of

conputation is not, however, an "either, or" approach, and the
determ nation of a back pay nodel is not a choice between one
approach nore precise than another. I1d. at 261 n. 151.

Met hods for determ ning back pay possessed of superior
certainty, such as the approach adopted by the district court,
shoul d be exhausted before resorting to racially drawn cl ass-w de
conparisons or pro rata approaches. United States v. Steel Corp.
520 F. 2d at 1055. The fact that a class is |arge does not nean
that pro rata relief should automatically be ordered. As noted
earlier, not all nenbers of a class are automatically entitled to
back pay and there should be, if possible, a determ nation on an
i ndi vi dual basis as to which class nenbers are entitled to damages
and the anount of such recovery. Johnson, 491 F.2d at 1375.

E
To reverse the district court, we would have to concl ude t hat

its calculations of back pay were clearly erroneous. On Decenber

27, 1990, the district court entered an order that established the



guidelines that the court-appointed expert was to follow in
constructing the final nodel for back pay damages. Wth respect to
discrimnation occurring in wage rates upon initial hiring, the
district court ordered that back pay be awarded to particul ar cl ass
menbers based on the difference between the average starting wage
paid to white enpl oyees with the class nenber's qualifications and
the actual starting wage paid to such class nenber.

On July 29, 1991, the district court entered a second order
relating to damage cal culations. Inthis order, the district court
addressed Trinity's concern that cal culations for the class should
be determned as a total sum and then danages awarded to each
class nenber on a pro rata basis. The district court stated that
Trinity's proposal rested on the assunption that a class-w de
finding of discrimnation inplies that each class nenber was
af fected equal |y by the discrimnation and t herefore damages shoul d
be determ ned by conparing the class of white enployees with the
class of black enployees. The district court, however, expressly
rejected this argunent, stating that Trinity's proposed nethod of
awar di ng damages was i nappropri ate. Specifically, the district
court stated that although Trinity was found liable for
di scrimnation against the plaintiff class generally, it could not
be assuned that such discrimnation was uniformy felt by all cl ass
menbers.

The back pay nodel adopted by the district court has two
sections. First, for back pay renedying discrimnation ininitial
starting salary, each i ndividual class nenber was conpared to white

enpl oyees who had the sanme educational background and work



experience. |If a class nenber was paid a starting rate bel ow the
average starting rate of white enployees wth the sane
qualifications, the class nenber was awarded that difference as
back pay. Second, for back pay in premature separation from
enpl oynent, each individual class nenber was conpared to white
enpl oyees who were hired in the sane tinme period. An aver age
| ength of enploynment for these white enpl oyees was determ ned. |If
a class nmenber was laid off or term nated before the average | ength
of enploynent for the group of conparable white enpl oyees, he was
awar ded the difference as back pay.

Under the back pay fornula relating to initial pay rates,
t hose individual class nenbers who were paid starting rates above
the average starting rates of white enployees with the sane
qualifications received no back pay award. Simlarly, those
i ndi vi dual cl ass nenbers who were not laid off or term nated prior
to the average length of enploynent for white enployees hired in
the sane tinme period received no back pay award. A Title VII
plaintiff, however, is not entitled to recover an anobunt greater
than his pecuniary | oss. Pegues, 899 F.2d at 1457. Because these
class nenbers did not suffer pecuniary losses as a result of
Trinity's discrimnation, it follows that they are not entitled to
an award of back pay. After carefully reviewing the record and the
back pay renedy ordered by the district court, it is our opinion
that the renmedy ordered was not clearly erroneous. The district
court's back pay renedy is therefore affirned.

\%
A



We now address Trinity's argunent concerning the attorneys'
fees awarded to Shipes. The district court's determ nation of
attorney's fees is reviewed for abuse of discretion, and the
findings of fact supporting the award are reviewed for clear error.
Von Clark v. Butler, 916 F.2d 255, 258 (5th Cir.1990). As the
first step in determning the anount of attorneys' fees to award,
the district court nust determ ne the conpensable hours fromthe
attorneys' tine records, including only hours reasonably spent.
Al berti v. Klevenhagen, 896 F.2d 927, 930 (5th Gr.), vacated in
part, 903 F.2d 352 (5th G r.1990). As a second step, the district
court nust select an appropriate hourly rate based on prevailing
comunity standards for attorneys of simlar experience in simlar
cases. |d. The nunber of conpensable hours is then nultiplied by
the selected hourly rate to produce the "l odestar"” anount.

Shi pes sought recovery of attorneys' fees for 1,306.88 hours
of tinme at a rate of $175.00 per hour for |ead counsel and $150. 00
per hour for associate counsel. The district court, after
determ ni ng beyond doubt that the plaintiffs had i ndeed prevail ed
on the central issue of the lawsuit and were thus prevailing
parties, ordered paynent of 100%of the tinme requested at a rate of
$165.00 per hour for lead counsel and $140.00 per hour for
associ ate counsel, for a total fee award of $144,712.70. The
district court stated that only four of the Johnson v. Georgia
H ghway Express, 488 F.2d 714 (5th Cr.1974), factors were subsuned
in the |odestar anount: (1) tinme and |abor required; (2)

customary fee; (3) counsel's experience and ability; and (4)



awards in simlar cases.® After determining that the hours
accurately reflected the time expended in this action, the district
court further determned that the rates proffered by Trinity were
too low, but that Shipes's attorney had failed to show that
attorneys with abilities conparable with her actually received
$175.00 per hour. For this reason, the district court ordered
payment at the hourly rate of $165. 00, which represented t he anobunt
recently applied by the district court for work performed by | ead
counsel in enploynent discrimnation cases.

The district court did not err in its calculation of the
| odestar anobunt. The district court reviewed the attorneys' tine
records and found them to be nore than adequate. The district
court did not sinply accept the hourly rate suggested by Shipes's
attorneys, but instead lowered it to an hourly rate that had been
applied in the comunity for simlar cases. The district court
further ordered that the hourly rates for the attorneys be reduced
for the tine the attorneys spent traveling. W find that the
district court did not err in its determnation of the |odestar
amount of $144,712.70.

B

After determning the | odestar anount, the district court may

The twel ve Johnson factors are (1) the tinme and | abor
i nvolved; (2) the novelty and difficulty of the questions; (3)
the skill requisite to performthe |egal services properly; (4)
t he preclusion of other enploynent by the attorney due to this
case; (5) the customary fee; (6) whether fee is fixed or
contingent; (7) time limtations; (8) the anmount involved and
results obtained; (9) the experience, reputation, and ability of
counsel; (10) the undesirability of the case; (11) the nature
and | ength of the professional relationship with the client; and
(12) awards in simlar cases. Johnson v. Georgi a H ghway
Express, 488 F.2d 714, 717-19 (5th G r.1974).



adj ust the | odestar up or down in accordance for relevant Johnson
factors not already included in the |lodestar. After calculating
the |odestar anount, the district court nust then apply the
remai ni ng Johnson factors to determne if the |odestar should be
adj ust ed; the district court nust be careful, however, not to
doubl e count a Johnson factor already considered in cal culatingthe
| odestar when it determ nes the necessary adjustnents. Von d ark,
916 F. 2d at 258. Furthernore, the district court nust explain with
a reasonabl e degree of specificity the findings and reasons upon
which the award is based, including an indication of how each of
the Johnson factors was applied. | d. Four of the Johnson
factors—the novelty and conplexity of the issues, the special skill
and experience of counsel, the quality of representation, and the
results obtained fromthe litigati on—are presumably fully reflected
inthe | odestar amount. Al berti, 896 F.2d at 930. Al though upward
adj ustnments of the | odestar figure based on these factors are still
perm ssi bl e, such nodifications are proper only in certain rare and
excepti onal cases supported by both specific evidence on the record
and detailed findings by the |ower courts. |d.

After calculating the |odestar anmpunt, the district court
enhanced the fee on five additional Johnson factors. First, the
district court determned that the [|odestar anount should be
enhanced for the novelty and difficulty of the case, stating that
this action invol ved representation of over three hundred enpl oyees
at two manufacturing plants, challenged the entire spectrum of
Trinity's enploynent decisions, and involved conplex, highly

t echni cal dat a. Second, the district court enhanced the | odestar



anount based on the skill required, stating that Shipes's claim
necessit at ed ext ensi ve anal ysi s, whi ch Shi pes's counsel conpetently
presented. Third, the district court enhanced the | odestar anpunt
for the preclusion of other enploynent, stating that Shipes's
counsel's total tinme commtnment to this case for several nonths
adequately denonstrated that this case was inordinately
ti me-consum ng and precl uded the acceptance of other requests for
representation. Fourth, the district court enhanced the | odestar
anount based on special tinme limts inposed, stating that Shipes's
counsel's claim of nearly total tinme commtnent before trial
supported an upward fee adj ust nent because of the exceptional skil
needed to present the last-mnute data in an intelligible manner.
Fifth, the district court enhanced the | odestar anount based on t he
anount of noney invol ved and t he obt ai ned, stating that the outcone
of this lawsuit represented a trenendous victory based upon the
| arge nunber of claimnts and the probable enormty of the relief.”
On Decenber 7, 1987, the district court ordered an 80% enhancenent
of the Ilodestar award based on these five Johnson factors,
increasing the attorneys' fee award from $144,112.70 to
$260, 482.86. 685 F. Supp. 607.
C

W find that four of these five Johnson factors used by the

district court to enhance the |odestar anmount—+the novelty and

difficulty of the case, the skill required, special tine limts

The district court further determ ned that enhancenent
shoul d not be granted for two remai ni ng Johnson factors: the
undesirability of the case and the nature and | ength of
professional relationship with the client.



i nposed, and preclusion of other enploynent—-are unsupported, and
t hus enhancenent based on these factors was unwarrant ed. We do
t hi nk, however, that enhancenent due to the results obtai ned may be
war r ant ed.

The district court enhanced the | odestar anount based on the
novel ty and difficulty of the case because it found that there were
over three hundred plaintiffs, an entire spectrum of enploynent
deci sions was being challenged, the case was conplex and highly
technical, and Trinity's obstinate conduct caused additional
difficulty. These factors—ot wuncomon in mnuch present-day
litigation—sinply do not render a case "rare" or "exceptional" for
pur poses of enhancing the |odestar anmount. All counsel conpetent
to handl e a case such as this one are expected to be able to deal
wi th conplex and technical matters; this expertiseis reflectedin
their regular hourly rate, based on fees for counsel of simlar
experience and ability. Still further, the difficulty in the
handl i ng of the case is adequately reflected in the nunber of hours
bi |l | ed—hours for which the attorney is conpensated in the | odestar
anount . Simlarly, obstinate conduct by opposite counsel is
conpensated by the additional nunber of hours that are required to
prevail over such obstinacy.

The district court's enhancenent based on two other
factors—the skill required and special tine limts i nposed—was, we
t hink, also unwarranted as each is accounted for in the |odestar
anount . Even though Shipes's counsel presented extensive
statistical data with conpetence, nothing |ess should be expected

of counsel; consequently, this factor alone does not support



enhancenment. We also find as an unwarranted basis for enhancenent
"special tinelimts i nposed" by the defendant's necessitating that
Shipes's attorney evaluate last-mnute data shortly before trial.
Again, we enphasize that this factor is not an abnornal
occurrence—especially in a trial involving statistics and conpl ex
data—and is accounted for by the additionally required hours that
are reflected in the | odestar.

We al so conclude that the district court inproperly enhanced
the | odestar based on the preclusion of other enploynent. The
district court found that Shipes's counsel was totally commtted to
this case for several nonths prior to trial and concluded that this
denonstrated that counsel was precluded from accepting other
requests for representation. The district court did not nmake a
finding that Shipes's attorney had i ndeed been required to refuse
ot her enpl oynent because of this case, and enhancenent based on
this factor is therefore unsupport ed. Furthernore, this factor
will ordinarily be subsuned within the |odestar amount: [If, for
exanpl e, Shipes's attorney worked on nothing but this case, then
this potential loss of inconme in refusing other enploynent is
conpensated for in the nunber of hours she billed in the instant
case.?®

We do think, however, that the district court may have been

warranted in enhancing the |odestar anpunt because of the anount

%W al so note that the conplaint in this case was filed on
Decenber 16, 1980, the trial began on Novenber 19, 1984, and
partial final judgnment on liability was entered on QOctober 10,
1985; for this extended period of tinme, however, Shipes's
attorneys sought fees for only 1,306.88 hours. Certainly during
this time period Shipes's attorneys were not precluded from
accepting other enpl oynent because of this case.



i nvol ved and results obtained.® Shipes's victory was conpl ete on
all issues. Furthernore, the victory resulted in a substanti al
award of nonetary damages for class nenbers—plus, and very
inportantly, future protection against discrimnation in the form
of injunctive relief. For these reasons, enhancenent of the
| odestar anmount on account of the results obtained may have been
warranted. On remand, the district court nust determ ne whether it
is customary in the area for attorneys to charge an additional fee
above their hourly rates for an exceptional result after |engthy
and protracted litigation. |If Shipes's attorneys can denonstrate
this area custom the district court will be warranted i n enhanci ng
the | odestar in an appropriate anount based on this factor.
D

On August 4, 1988, the district court ordered an additi onal
33% enhancenent of the |odestar ampunt based on the risk of not
prevailing, or the contingent nature of the case. The district
court found that the clear inprobability of plaintiffs' ability to
find counsel to represent them in simlar actions wthin the
district warranted the contingency enhancenent.

In Islamc Center of Mssissippi v. Starkville, 876 F.2d 465
(5th Cr.1989), this court adopted the approach to enhancenent for
the contingent nature of the case set forth in Justice O Connor's

concurrence in Pennsylvania v. Delaware Valley G tizens' Counci

°As we stated earlier, this factor is presunmably reflected
in the | odestar anount and enhancenent based on results obtained
is proper only in rare and exceptional cases supported by
specific evidence and detailed findings by the district court.
See Al berti, 896 F.2d at 930. On remand the district court
shoul d take cogni zance of this requirenent in deciding whether to
enhance the | odestar anpunt based upon the results obtained.



(Del aware Valley 11), 483 U S. 711, 107 S.C. 3078, 97 L. Ed. 2d 585
(1987). In Cty of Burlington v. Dague, --- US ----, 112 S. C
2638, 120 L. Ed.2d 449 (1992), however, the Suprene Court rejected
Justice O Connor's approach. In Burlington, the Court first noted
that, "[a]lthough different fee-shifting statutes are i nvol ved, the
question is essentially identical" to the question it had
addressed, but which it had not resolved in Delaware Valley I1:
whet her a court may enhance the fee award above the | odestar anobunt
in order to reflect the fact that the party's attorneys were
retained on a contingent-fee basis and thus assuned the risk of
recei ving no paynent at all. In Burlington, the Court was urged to
adopt the approach set forth by Justice O Connor in Delaware Vall ey
1. The Court expressly declined to do so, however, stating that
"we do not see howit canintelligibly be applied.” Burlington, --
- US at ----, 112 SSCt. at 2642. The Court instead adopted the
approach reflected in Justice White's plurality opinion in Delaware
Valley |l and held that enhancenent for contingency was not
permtted under the fee-shifting provisions of the Solid Wste
Di sposal Act and the C ean Water Act. Burlington, --- U S at ----
- ----, 112 S.Ct. at 2643-44.

Thus, Burlington eviscerates our holding in Islamc Center in
whi ch we stated that Justice O Connor's position was "the only view
to which a majority of the [Suprene] Court, and perhaps even the
whol e [ Suprene] Court could subscribe." Islamc Center, 876 F.2d
at 471. Burlington now tells us, however, how wong we were.
Accepting the error of previous thinking, and followi ng the clearly

lighted path of Burlington, we now hold that the contingent nature



of the case cannot serve as a basis for enhancenent of attorneys'
fees awarded to prevailing plaintiffs under traditional
fee-shifting provisions. Accordingly, it was error for the
district court to enhance the | odestar anpunt by 33% based on this
factor.

E

In summary, we conclude that the district court correctly
cal cul ated the | odestar amount to be $144,112.70. W al so concl ude
that one of the enhancenent factors applied by the district
court—the results obtai ned—ray have been warranted; we therefore
remand this issue to the district court for a determnation of
whet her this factor is supported by customin the | egal community
and, if so, the appropriate anount.

VI,

We now turn to the issue of sanctions which were accessed
against Trinity's trial counsel, Robert Rader, Jr., pursuant to
Rule 37(b), the appeal of which has been consolidated with this
action. The inposition of sanctions is a matter of discretion for
the district court; we reviewonly for abuse. Franme v. S-H, Inc.,
967 F.2d 194, 202 (5th G r.1992). W hold that the district court
did not abuse its discretion in sanctioning Rader.

In its order of March 5, 1984, the district court noted that
Trinity had been recalcitrant in relation to the discovery sought
by Shi pes. As early as Novenber 24, 1981, the district court
observed that Trinity's entire posture was infected wth a tone of
indifference and disrespect for clearly established rules of

procedure. The district court warned that such | assitude woul d not



be countenanced. On February 12, 1982, the district court stated
that the recurring nature of Trinity's indifference totinmelimts
substantially limtedthe credibility of Trinity's protestations of
good faith. The district court further stated that Trinity's
objection to and failure to answer two interrogatories directly
violated an earlier court order; the district court cautioned that
Trinity's failure to answer was tantanount to contenpt of court.
In 1982, the district court also noted that Trinity continued to
adhere to its posture of disobedience to court orders and again
warned that this attitude would not be countenanced further. At
this point, the district court cautioned Rader that Rule 37(b)
prescribed harsh actions agai nst parties who failed to conply with
orders concerning discovery.

Notwi t hst andi ng these warnings, still Shipes had to file
numer ous ot her notions to conpel, which the district court granted.
The district court held a hearing on March 16, 1984, to al | ow Rader
to appear to show cause why he shoul d not be sanctioned. After the
hearing, the district court concluded that there had been a
deli berate effort by Rader to del ay discovery. The district court
did not, however, inpose any sanctions at that tine, but stated
that it did not expect to be presented with any additional problens
concerni ng discovery. After the hearing, Shipes was given the
information to which Rader had referred. Then, however, on Mrch
20, 1984, Shipes filed yet another notion for sanctions. At this
time, the district court awarded sanctions. The court found that
the information given to Shipes by Rader after the earlier hearing

did not represent nost of the outstanding discovery and that Rader



had been di singenuous in his representations to the court that he
had conplied with the court's orders.

The district court did not abuse its discretion in
sanctioning Rader. On the contrary, the district court gave Rader
several warnings and on nunerous occasions cautioned Rader to
conply with discovery requests. The court did not err in
concluding that Rader had failed to heed its warnings and had
failed to conply in good faith. Neither did the court err as to
t he amount of $3, 000.00. Under Rule 37(b), Rader may be personally
Iiable for reasonabl e expenses, including attorneys' fees, caused
by his failure to conply with a discovery order. Batson v. Nea
Spel ce Assoc., Inc., 765 F.2d 511, 516 (5th G r.1985). The
affidavit presented by Shipes's attorney along with the January 23,
1984 notion for sanctions showed attorneys' fees and expenses in
t he amount of $1,617.50. On March 16, 1984, Shipes's attorneys had
to attend a hearing for Rader to show why he should not be
sanctioned, and on March 20, 1984, Shipes's attorneys had to
prepare yet another notion for sanctions. It was reasonable for
the district court to assune that the expenses and fees involved in
the second notion were simlar to those incurred in preparing the
first notion. W therefore affirm the district court in
sanctioni ng Rader in the amount of $3, 000. 00.

VII.
For the reasons stated above, we affirmthe district court's
certification of a class. Furthernore, we affirm the district
court on the issue of danages. W reverse, vacate, and remand,

however, on the issue of attorneys' fees; the district court



correctly determned the | odestar anount, but enhancenent should
not have been ordered except possibly on one Johnson factor—he
results obtained—ith respect to which we remand. In addition, we
affirmthe district court's sanctioning of Trinity's trial counsel.
Accordingly, the decision of the district court is

AFFI RMED in part; REVERSED, VACATED, and REMANDED in part.



