IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 88-6108

ROBERT WALLACE WEST, JR ,
Peti ti oner- Appel | ant,

ver sus

GARY L. JOHNSON, Director,
Texas Departnent of Crimnal Justice,

Respondent - Appel | ee.

Appeal fromthe United States District Court for the
Sout hern District of Texas

August 19, 1996
Before PCOLI TZ, Chief Judge, GARWOOD and JONES, Circuit Judges.

GARWOOD, Circuit Judge:

Robert Wallace West, Jr. (West) appeals the district court’s
denial of his petition under 28 U S . C. § 2254 challenging his
February 1983 Texas conviction and death sentence for the August
1982 intentional nurder of Deanna Klaus while in the course of
commtting or attenpting to commt burglary of her notel room
contrary to Texas Penal Code 8 19.03(a)(2). W previously granted
a certificate of probable cause. W now affirm

Procedural Background
West’ s convi ction and sentence were affirnmed on direct appeal

by the Texas Court of Crimnal Appeals, Wst v. State, 720 S.W2ad



511 (Tex. Crim App. 1986) (en banc), and the United States Suprene
Court denied certiorari. West v. Texas, 107 S.Ct. 2470 (1987).
West, represented by new counsel, filed state habeas proceedi ngs.
The state trial court, the sane judge who had presided at West’'s
1983 trial, on August 25, 1987, entered findings and concl usions,
based on the record and affidavits of Wst’'s trial and direct
appeal counsel, and recomended that the Court of Crim nal Appeals
deny all relief. The latter court on August 31, 1987, denied
relief in a witten order not stating reasons. Wst, through the
sane counsel who represented himin the state habeas proceedi ngs,
instituted the instant section 2254 proceedings in the district
court below. Several nonths after West’s counsel filed his anmended
petition,! the state filed its answer and notion for summary
j udgnent . West never replied to the notion and sone ten weeks
after it was filed the nmagi strate judge i ssued a nenorandum opi ni on
recommending that the state’'s notion be granted. After being
grant ed several extensions, Wst filed an unverified “response to

magi strate’s menorandum and recomendation.”? On review of the

The anmended habeas petition states that it anends the
original petition “by deleting the sane in its entirety and
substituting in lieu thereof the following.” The anended petition
asserts that the original petition had been “mstakenly filed.”
The anended petition is not verified (and is signed only by
counsel); it is supported by an affidavit of clinical psychol ogi st
Brown concerning his July 1987 exam nati on of West (and of certain
records pertaining to him, but by no other affidavit or simlar
docunent .

2This response was supported only by a copy of West’'s
unverified notion for evidentiary hearing and for funds for expert
assistance filed in the state habeas proceedings and by a
transcript of certain of Wst’'s counsel’s oral argunents or
statenents to the state habeas court on August 25, 1987.
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record, the magi strate judge’ s nenorandum and West’'s response, the
district court entered an order accepting the magi strate judge’s
menor andum and recommendation, granting the state’'s notion for
summary judgnent, and dism ssing the petition. Wst filed atinely
noti ce of appeal.
Fact ual Background

The state’s evidence showed that the victim Deanna Kl aus,
lived alone in room 312 at the Menorial Park Mtel in Houston
Texas, and worked as a waitress at the notel’s restaurant.

Shortly after m dnight on August 24, 1982, Vickie Stolz and
two other residents of the notel were sitting in the notel’s
breezeway and heard a commotion emanating fromnotel room 312. A
fourth conpani on shortly joined these three. A fewmnutes |ater,
West was observed exiting room 312; he wal ked within four to six
feet of Stolz and her conpanions, then turned and wal ked up a
flight of the notel’s stairs; the blue jeans he was wearing
appeared to be soaked with blood.® Stolz and her conpani ons then
| ooked into room312, which was in total disarray, and observed the
nude body of Deanna Kl aus, bl oody and bound, |ying face down on the
bed.

Police officers arrived on the scene shortly thereafter, and
one of the witnesses directed themto room447 in the notel on the
fl oor above room 312. Room 447 was occupied by West and a nale

transvestite conpani on, Gonzalo Tagle. The police asked both to

SWest was the only person seen to | eave room 312; no one was
seen to enter.



step outside, and West was arrested when he did so. Tagle advised
that the roomwas his and gave perm ssion to search. The police
observed a pair of wet, bloodstained blue jeans |ying over a chair
in the room Stolz and her conpanions identified Wst as the
i ndi vi dual they had observed | eaving room 312.

Police officers pronptly exam ned room 312. Detective Lott
testified that based on his exam nation of the door to room312, in
his opinion it had been forced open. Oficer R chardson testified
that the door “was separated fromthe seans as if broken into.”
There was other simlar testinony. There was police officer
testinony that room312 “was ransacked,” there was “stuff scattered

around the floor” and “drawers have been pulled out, dunped on the

floor.” Oher testinony concerning the roomwas that there were
“Itens on the floor” and it appeared “like sonebody went through
everything.”

The pathologist testified that Klaus’ wists and ankl es were
bound by cloth so tightly as to | eave visible pressure grooves on
her; her nouth and nose were gagged with a towel tied by a cloth
bi nding that |ikew se | eft pressure grooves. Her head was covered
by a bl oody sheet tied by a | eather belt wapped tw ce around her
neck. There was a stab wound in her neck and two on her left arm
A si x-inch piece of wood protruded two i nches fromher back, being
stuck four inches into her body. There was evidence of
strangul ati on by hand, reflected by her broken hyoid bone. Death
resul ted fromasphyxi ation, caused by the belt and cloth |igatures

around the neck and nouth as well as by nmanual strangulation, in



conbination with the wound fromthe stick penetrating four inches
into her chest cavity.

West, follow ng repeated warnings as called for by Mranda v.
Arizona, 86 S.C. 1602 (1966), gave a full witten confession to
the police in which he admtted killing Klaus. He said he forced
his way into her room pushing the door open with his shoul der. He
di srobed Kl aus, tied her up, and gagged her and put a belt around
her neck. He thereafter beat her in the face wth a “club” he
found in the room it broke, and he stabbed her with it. He hit

her wwth a bottle, which broke, and then “gigged her in the neck

wthit.” Then, “[when | got up she was still naking noi ses, she
was still alive. | knewthat since | went that far that | couldn’t
| eave her like that. | grabbed the sheet and wapped it around her
neck and | strangled her. | pulled it until she didn't nove
anynore.” West further stated that he took a gol d neckl ace that he

saw i n her room and when he returned to room 447 put the neckl ace
in Tagle' s purse. West said that when he left room 312 “t he door
was hard to open because of when | had broke in” and “[t] here were
two dudes and a girl outside when | cane out and went to ny roont
and “l had blood all over ne.”

At the punishnent stage of the trial, previously redacted
portions of West’'s confession were admtted in evidence. Thi s
portion of the confession reflected that Wst and Tagle—a “drag
queen” ferale inpersonator who used the first nanme Roxanne—had

begun living together in Houston in April 1982. Roxanne had a j ob,

and Roxanne and West “al so nade noney by hustling tricks in the



Montrose area of town.” One evening in May they went to the
Montrose area “to nake noney any way we coul d.” Roxanne attracted
a “trick”’—whom West stated later turned out to be one WIIiam
Longf el | ow whom West under st ood wor ked as a security guard—and West
asked Roxanne “if she wanted ne to roll him and she said yes.”
West and Roxanne devi sed a pl an wher eby Longfell ow woul d gi ve West,
as well as Roxanne, a ride hone in Longfellow s car and “I woul d do
the rolling.” In the Montrose area, in front of the Chicken Coop
Bar there, Longfellow, at the requests of Roxanne and West, agreed
to give West a ride to his apartnent, and all three got in the
front seat of Longfellow s red Mercury Zephyr and drove to the
general vicinity of the apartnents on Sage Street where Roxanne and
West |ived. Then Longfell ow, at Roxanne’ s request, stopped and | et
Roxanne out to urinate, and Longfellowfoll owed her. West foll owed
both of them As they wal ked back to the car, Wst was behind
Longfellow. West’s confession goes on to state:

“ .| pulled out ny knife and grabbed hi mby his hair

and |ifted hi mup off the ground and | stabbed himin the

jugler vain [sic]. | stabbed him about six or seven

times. As | was stabbing hi ml asked hi mwhere his noney

was. He told ne that his noney was in the trunk of his

car. After he told ne where his noney was at | hit his

head up against a tree and left himfor dead. He wasn't

nmovi ng and he wasn’t saying anything and there was a | ot

of blood and | had bl ood all over ny hands. | thought he

was dead.

As soon as | grabbed the guy and started stabbing him

Roxanne ran fromthere and ran to the apartnents. The

apartnents are about two blocks away. After | stabbed
himl| got into his car and drove back to the apartnents

on Sage. | parked the car behind the WNDSOR PLAZA
SHOPPI NG CENTER. | opened the trunk of the car and |

found the guys noney in a brown paper bag. | got the
nmoney and went to the apartnent. :



| thought | had killed the guy so the next norning we
checked the newspapers to see if there was a story about
hi m bei ng found. We never seen nothing about the man
being found. After a few weeks we just forgot about it.
A coupl e of weeks |ater ROXANNE called ne fromthe jai
and she told nme that she had been busted for
prostitution. | went to the police station and found out
that there was a hold on her for the stabbing. That's
when | found out that the man wasn’t dead.

Roxanne was in jail for about two weeks and she tried to
call nme several tinmes but | was never there. . . . Wen
Roxanne got out she told ne that she had given Brett’s
nanme as her lover and the police | et her go.

A coupl e of weeks after Roxanne got out of jal| we drove
to McALLEN, TEXAS to her fathers ranch.

This portion of the confession also reflects that Wst and Tagle
had returned to Houston and checked into the Menorial Park Modtel on

August 21.4

“There were still other redacted parts of West’'s confession
that were never put before the jury or offered in evidence, by
either side at either the guilt-innocence stage or the puni shnent
stage. These portions reflect that while Roxanne was in jail, West
and “a friend,” Brett Barstow, and Barstow s honobsexual | over
“Stephanie,” stayed at Roxanne’s apartnent. Roxanne told West
“she” had called fromthe jail and, Wst being out, spoke to Brett,
telling Brett the police were looking for “her” “lover” in
connection with the Longfell ow stabbi ng; Roxanne told West that, at
Brett’s suggestion, Roxanne had given the police Brett’'s nane as
“her” “lover.” \While Roxanne and West were in MAlIlen, a nutua
friend called and advised that Brett had been killed “over drugs”;
West did not believe the “over drugs” explanation as he had known
Brett since he net himhitchhiking in Kentucky in 1979, and Brett
“coul d get noney any tinme he wanted.” When he returned to Houston,
West was told by a Montrose area drug dealer that a “drag queen”
had tol d the drug deal er that several weeks previously (which would
be about a week before Brett’'s death) “Longfellow was wanting to
put out sone noney to find out who Roxanne’ s | over was.” West al so
saw the victim Deanna Klaus, whom he eventually recognized as
soneone he had known in Florida, talking to Longfellow, |ater,
anot her “drag queen”told West that Brett “had been seen all over
wth” Klaus. Wst saw Deanna at the notel restaurant the norning
of the killing, and stated that he went to her roomthat night to
question her about Brett’'s death. After tying her up—and havi ng
voluntary sex wth her [although Klaus’ body was found nude, the
autopsy revealed no evidence of sexual intercourse]—Kl aus



WIlliamLongfellow, a private security officer, testified at
t he puni shnment phase. H's testinony related the May 15, 1982,
brutal attack on him by Wst described in Wst’'s confession,
i ncl udi ng taki ng Roxanne (Tagle) and West in his red Mercury Zephyr
fromthe Chicken Coop Bar to an area near Sage Street, all three in
the front seat, where they stopped so Roxanne could urinate, and
West com ng up behind Longfell ow and knocki ng hi m down, sl ashing
his throat wwth a knife several tinmes. Longfellow told West his
nmoney was in a paper sack in the trunk of his car. West hit
Longfell ow s head several tinmes against a tree stunp, wound a rol
of white cloth or gauze around his head and nouth several tines,
and held his head under water in a ditch. He took Longfellow s car
keys and driver’s license and other identification papers. After
West and Tagle | eft, Longfell ow nanaged to get help. He was taken
to a hospital, underwent five and a half hours of surgery, and

remai ned hospitalized for eight days.?®

eventually admtted to West that she had identified Brett to
Longfellow. West stated “1 blew up when she said that.”

This redacted portion of West’s confession also states that
Roxanne “knew that | was going down to Deanna’s roomto kill her.
| had told her that | was.”

As outlined in the text, infra, Longfellow testified at the
puni shment phase. There is no suggestion anywhere in the record
that he knew Deanna Klaus, or Brett Barstow, or had nade any
attenpt to find out who Roxanne’s “lover” was.

SLongfell ow identified Tagle in court as Roxanne, but was not
asked to nmamke any identification of Wst before the jury.
Longfel | ow had bad eyesi ght. He described his attacker as the male
to whom he gave a ride in his car wth Roxanne at Roxanne’s
request, and as being white, “approximately” five foot ten inches

tall, and having |ong brown hair, a description fitting West (who
is white and five foot nine inches tall). On voir dire by defense
counsel, Longfellow had said that he “believed” he saw his
assailant in the courtroom but “I’m not a hundred percent

8



The state al so i ntroduced docunentary evi dence of West’'s 1981
Florida conviction for felony grand theft.

West introduced no evidence at the guilt-innocence or
puni shnment stages of the trial. The main thrust of the defense, at
trial and on direct appeal, was to attack the admssibility of
West’ s confession, as being the result of a warrantl ess arrest that
was illegal under article 14.04 of the Texas Code of Crimna
Procedure,® and as having been taken in violation of his Mranda
rights and his rights under the Fifth and Fourteenth Arendnents and
anal ogous provisions of Texas |law. The state trial court held a
Jackson v. Denno, 84 S.Ct. 1774 (1964), hearing out of the jury’'s
presence on the adm ssibility of the confession and found it
adm ssible, and also instructed the jury not to consider the
confession if it were not found to have been given freely and

voluntarily after proper warnings.”’

certain.” O course, West’'s confessi on—the many details of which
so closely matched Longfellow s testinony (e.g., Roxanne, Chicken
Coop Bar, red Mercury Zephyr, all three in front seat,
etc.)—renders it clear beyond doubt that Wst was Longfellow s
assailant, a matter that at no stage of these proceedi ngs has ever
been questi oned.

SArticle 14.04 provides “Wiere it is showmn by satisfactory
proof to a peace officer, upon the representation of a credible
person, that a felony has been conmtted, and that the offender is
about to escape, so that there is no tinme to procure a warrant,
such peace officer may, wthout warrant, pursue and arrest the
accused.” On West’'s direct appeal, two of the Texas Court of
Crim nal Appeals judges dissented from affirmance, agreeing with
West’ s argunent based on article 14.04. Wst, 720 S.W2d at 520-
523. West al so contended on direct appeal his arrest was w t hout
pr obabl e cause.

"The defense further contended, at trial and on direct appeal,
that the Fl orida conviction was i nadm ssi bl e because the “pen pack”
by which it was proved did not affirmatively show West (convicted

9



Di scussi on
We turn now to the issues raised by West on this appeal.

Suf ficiency of the Evidence and Rel ated | neffecti ve Assi stance
of Counsel

West contends that the evidence is insufficient to support his
capital nmurder conviction. H's argunent is that his confession as
to the theft of the necklace was not corroborated, so accordingly
there was no proof of the underlying felony of burglary that nade
the murder in question capital murder under Texas Penal Code 8§

19.03(a)(2).® W reject this contention.

on his “nolo contendere” plea) had waived or been inforned of his
right to a jury trial, and that certain jurors had been excl uded
contrary to Wtherspoon v. Illinois, 88 S.C. 1770 (1968). It was
further clainmed at trial and on direct appeal that the evidence,
particularly if the confession were excluded, did not support the
jury’s affirmati ve answer to the second puni shnent special issue
concerni ng future dangerousness.

8Section 19.03(a)(2), defining “capital nmurder,” as then in
ef fect provided:

“(a) A person commts an offense if he commts nurder as
defi ned under Section 19.02(a)(1l) of this code and:

(1) . . .
(2) the person intentionally commts the
murder in the course of commtting or

attenpting to commt kidnaping, burglary,
robbery, aggravated rape, or arson;

(3 . ...

Texas Penal Code § 19.02(a)(1), defining “nurder,” as then in
ef fect provided:

“(a) A person commts an offense if he:

(1) intentionally or knowngly causes the
deat h of an individual;

(2) ... .7
10



Habeas relief under section 2254 on a claim of insufficient
evidence is appropriate only “if it is found that upon the record
evi dence adduced at the trial no rational trier of fact could have
found proof of gquilt beyond a reasonable doubt.” Jackson v.
Virginia, 99 S.C. 2781, 2791-92 (1979). Even if we were to accept
West’ s prem se that proof of theft was necessary to establish that
the nurder was conmtted “in the course of conmtting or attenpting
to commt . . . burglary,”®it is evident to us that, based on al
the circunstances taken together with West’s confession, a rational
trier of fact could have found theft proved beyond reasonable
doubt. West’'s confession was anply corroborated, and there was no
evi dence the theft did not occur.

West relies on the “Corpus Delicti” rule. However, he cites

no authority for the proposition that application of that rule is

Texas Penal Code 8 30.02(a) as then in effect defined burglary
as follows:

“8§ 30.02. Burglary

(a) A person commts an offense if, wthout the
effective consent of the owner, he:

(1) enters a habitation, or a building (or any
portion of a building) not then open to the
public, with intent to comnmt a felony or
theft; or

(2) remains concealed, withintent to conmt a
felony or theft, in a building or habitation;
or

(3) enters a building or habitation and
commts or attenpts to commt a felony or
theft.”

°And, we do not accept that premi se, for the reasons stated in
the text infra.
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constitutionally mandated in a Jackson v. Virginia analysis,
particularly as to an underlying felony in a felony nurder or
capital nurder context.® In any event, this Court, relying on

anong ot her decisions, Smth v. United States, 75 S.Ct. 194 (1954),
and Qpper v. United States, 75 S. Ct. 158 (1954), |ong ago held that
“corroborative evidence need not be sufficient, independent of a
confessi on or adm ssi on of an accused, to establish all el enents of
acrine allegedly commtted. |ndeed, the Governnent fulfills its
duty when it introduces substantial independent evidence which
tends to establish the trustworthi ness of an accused’ s adm ssions.”
United States v. Seckler, 431 F.2d 642, 643 (5th Gr. 1970). See
also id. at 644 n.2; United States v. Abigando, 439 F.2d 827, 833
(5th Gr. 1971) (“a confession can be corroborated by bol stering
parts of it to show trustworthiness. Sone elenents can be proved
by the confession alone”; footnote omtted); United States .
Gresham 585 F.2d 103, 107 (5th Gr. 1978) (sane). Here it is
plain that Wst’'s confession was adequately corroborated—by
evi dence al i unde the confession—by bolstering parts of it to show
its trustworthiness, and that the theft “elenent” of burglary could

be adequately proved by the confession itself. Wst contends, at

1%For exanpl e, several state courts of last resort have held
that in a felony nurder prosecution, the corpus delicti rule does
not require that there be corroboration (apart fromthe confession)
of the portions of the confession establishing the predicate
felony. See, e.g., CGentry v. State, 416 So.2d 650, 652-53 (M ss.
1982); People v. Daley, 47 N Y.2d 916, 393 N E. 2d 479 (N. Y. 1979);
People v. Davis, 46 NY.2d 780, 386 N E 2d 823 (NY. 1978);
Harrison v. State, 269 Ind. 677, 382 N E 2d 920, 924-925 (Ind
1978); People v. Cantrell, 8 Cal.3d 672, 504 P.2d 1256, 1261-1262
(Cal. 1973).
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least inplicitly, that the <corroboration rule in Texas is
ot herwi se. However, as we held in Schrader v. Witley, 904 F.2d
282, 284 (5th Cir.), cert. denied, 111 S. C. 265 (1990), “in
challenges to state convictions under 28 U S C. § 2254, only
Jackson [v. Virginia] need be satisfied, even if state |aw would
i npose a nore demandi ng standard of proof.” Accord Penberton v.
Collins, 991 F.2d 1218, 1227 (5th Cr. 1993); Jones v. Butler, 864
F.2d 348, 361 (5th Gr. 1988), cert. denied, 109 S.C. 2090 (1989);
Llewellyn v. Stynchonmbe, 609 F.2d 194, 196 (5th Cr. 1980). See
al so Wite v. Estelle, 669 F.2d 973, 978-79 (5th Cr. 1982).

West also clains ineffective assistance of counsel on the
basis, inter alia, of counsel’s failure to raise the issue of
all eged evidential insufficiency on direct appeal. For this
pur pose, the applicable state | awstandard is rel evant. See Sunm t
v. Bl ackburn, 795 F.2d 1237, 1244-45 (5th G r. 1986).

We accordingly turnto Texas |law. The nost relevant authority
at the tine of West’s trial and appeal was reviewed in Wol dridge
v. State, 653 S.W2d 811 (Tex. Crim App. 1983), where the Court of
Crim nal Appeals affirmed a conviction for capital nurder conmtted
in the course of aggravated rape. Apart from the appellant’s
confession, there was no evidence that the victi mhad been sexual |y
nmol ested, al though there was anpl e corroborati on of other parts of
the confession. In rejecting appellant’s corpus delicti argunent,
the Court of Crim nal Appeals wote:

“I't is well settled that if there is sone evidence

corroborative of a confession, the confession nay be used

to establish the ‘corpus delecti [sic].” Witev. State,

591 S.W2d 851 (Tex. Cr. App. 1979); Thomas v. State, 108

13



Tex. C. R 131, 299 SSW 408 (Tex. Cr. App. 1927). In
Wiite, supra, the appellant admtted he partici pated

mur ders whi ch occurred during the course of robbery. No
i ndependent evidence established a robbery had been
commi tted. The Court held the confession was
sufficiently corroborat ed by ci rcunst ances whi ch

coincided with details of the confession.

=}

&

In Thomas, supra, it was stated:

“A confession is sufficient, if there be such
extrinsic corroborative circunstances as wl |,
taken in connection wth the confession,
produce conviction of the defendant’s guilt in
the mnds of the jury beyond a reasonable
doubt. Such suppletory evidence need not be
conclusive in its character. Wen a
confession is nmade, and the circunstances
therein related correspond in sonme points with
those proven to have existed, this my be
evidence sufficient to satisfy a jury in
rendering a verdict asserting the guilt of the
accused. Full proof of the body of the crine,
the corpus delecti [sic], independently of the
confession is not required by any of the
cases. . . . [citations omtted].’

299 S.W at 410.
Viewed in a light nost favorable to the verdict, the

evidence is anple to support it.” ld. at 816-817

(enphasi s added).
Under Wool dridge and Wiite v. State, 591 S.W2d 851 (Tex. Crim
App. 1979), it is clear that the evidence of theft here is
sufficient.! Accordingly, the failure to argue the sufficiency
of the evidence in this respect was not prejudicial and did not
anpunt to constitutionally defective perfornmance by counsel

Several years after West’s conviction was affirnmed, the Court

of Crimnal Appeals handed down Gibble v. State, 808 S.W2d 65

1Cf. Anderson v. State, 717 S.W2d 622, 631 (Tex. Crim App.
1986) (“the testinony of an acconplice witness in a capital murder
need not be corroborated on the el enment which el evated the nurder
to capital nurder”).

14



(Tex. Crim App. 1990), cert. denied, 111 S.C. 2856 (1991). The
Court held the appellant was properly convicted for capital nurder
under 8 19.03(a)(2) by nurdering the victim in the course of
ki dnapi ng her, and rejected his twelfth point of error contending
that the evidence was insufficient because, apart from his
confession, there was insufficient evidence the victim had been
ki dnaped. 1d. at 69-74 (the Court held, however, that a Penry v.
Lynaugh, 109 S. C. 2934 (1989) error at the punishnent stage
mandat ed reversal of the conviction and sentence, id. at 75-76).
There was no majority opinion. The opi ni on announcing the result in
Gibble was witten by Judge Teague and concurred in by two other
judges.'? Although Judge Teague's Gibble opinion states that
“evi dence independent of appellant’s confession was required to
show that his victim had been kidnaped”, id. at 71 (enphasis
omtted), it goes on to say that “[s]o long as there is sone
evi dence which renders the corpus delicti nore probable than it
would be w thout the evidence, we believe that the essenti al
pur poses of the rul e have been served”, id. at 72 [citing Wolridge
and White], and “the evidence required for corroboration of an
extrajudicial confession need only render the corpus delicti nore
probable than it would be wthout the evidence”, id. at 73
(enphasis omtted). For this l[imted purpose, “circunstances .

anbi guous in sone respects and far from adequate to support the

12Three judges dissented wi thout opinion; one judge concurred
in the result wthout opinion; the remaining two judges stated,
W t hout el aboration, that “in the treatnent of appellant’s point of
error # 12, they concur in the result only”. 1d. at 76.
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conclusions they inply” provided the requisite corroboration. I|d.
These aspects of Jude Teague’s Gribble opinion were confirmed in
Emery v. State, 881 S.W2d 702 (Tex. Cim App. 1994), where the
court sustained a conviction for capital nurder commtted in the
course of a burglary, rejecting the contention that there was
insufficient evidence aliunde the appellant’s confession to show
there had been a burglary. In Enery there was “no sign of a forced
entry or of anything m ssing fromthe apartnent” the victimshared
wth a roommate and where her body, with its nultiple stab wounds,
was found. Id. at 704. |In support of its affirmance, Enery noted
that evidence aliunde the confession “need not be sufficient by
itself to prove the [predicate] offense; it need only be ‘sone
evidence which renders the corpus delicti nore probable than it
woul d be without the evidence.”” 1d. at 705 (quoting Gibble).

Under this Gibble-Enery test there is sufficient
corroboration here: the evidence of forced entry in the mddl e of
the night into a single woman’s roomwhi ch was then ransacked, with
drawers pulled out and dunped on the floor, appearing as if
sonebody went through everything, certainly mnakes theft nore
probable than it would be w thout such evidence.

Since the Gibble-Enery test was nmet in respect to theft,

B3\We note that Texas courts have long been willing to infer
burglary from circunstantial evidence of forced night tinme entry
into another’s habitation. See Al varado v. State, 596 S. W 2d 904,
906 (Tex. Crim App. 1980)(evidence showi ng only that defendant
forcibly entered another’s habitation at night supports burglary
conviction). See also, e.g., Ellis v. State, 726 S.W2d 39, 40-41
(Tex. Crim App. 1986); Mauldin v. State, 628 S.W2d 793, 795 (Tex.
Crim App. 1982); Garcia v. State, 502 S.W2d 718 (Tex. Crim App.
1973) .
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counsel's failure to argue insufficiency of the evidence on appeal
was neither defective performance nor prejudicial. But, even were
the evidence insufficient in this respect under G bbl e-Enmery, we
could not find that failure to raise that issue constituted
defective performance, given that the evidence was clearly
sufficient under the then current Texas case |aw exenplified by
Wiite v. Scott and Wool ridge. Counsel was not bound to foresee
Gibble, much |ess Enery. Counsel is not obligated to urge on
appeal every nonfrivolous issue that mght be raised (not even
those requested by defendant). Jones v. Barnes, 103 S.C. 3308,
3313-14 (1983); Smith v. Mirray, 106 S.Ct. 2661, 2667 (1986); Mayo
v. Lynaugh, 882 F.2d 134, 139 (5th Gr. 1989), nodified on other
gr’'ds, 893 F.2d 683 (5th Cr. 1990); Wcker v. MCotter, 783 F.2d
487, 497 (5th Cir.), cert. denied, 106 S.Ct. 3310 (1986). Nor is
counsel obligated to anticipate changes in state appellate court
rulings. Smth v. Mirray, 106 S.Ct. at 2667. Review of the record
and of counsel’s Court of Crimnal Appeals brief denonstrate a
sound grasp of the case and reflect wholly conpetent and adequate

representation.

1YW again observe that the Court of Crimnal Appeals’
af fi rmance was over three dissents, one without opinion and two on
the basis of counsel’s argunents concerning article 14.04.
Appel l ate counsel’s affidavit, which in these respects has never
been controverted, explains that in preparing the brief he revi ened
and outlined the entire record and he specifically reviewed the
evidence wth respect to whether or not Wst’'s confession was
sufficiently corroborated by other evidence and concluded that it
was both as to his conm ssion of the nurder and of the underlying
of fense of burglary, nentioning the evidence in detail, including
“the evidence showed that the entry occurred at night (Texas |aw
permts an inference of intent to commt theft in a nonconsensual
night time entry into a habitation), the apartnment was descri bed as
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Qur discussion of the sufficiency of the evidence—and of the
related i neffective assi stance of appel |l ate counsel cl ai m—has thus
far proceeded on the arguendo assunption that proof of theft was
necessary for proof of burglary and hence for capital nurder.
Actually, that is not so. Under section 30.02 of the Texas Penal
Code burglary includes nonconsensual entry of a habitation either

“Wthintent to conmt a felony or theft,” or if the accused after
such entry “commts or attenpts to conmt a felony or theft”
(enphasis added). See note 8, supra. Here, not only theft, but
attenpted theft and also entry with intent to commt theft, would
have been burglary. Moreover, burglary woul d be nade out by nurder
after the nonconsensual entry, as indisputably occurred here. The
indictnment here charged that West did “while in the course of

commtting and attenpting to commt burglary of a habitation owned

by DEANN KLAUS, intentionally cause the death of DEANN KLAUS' by

being in disarray, and drawers had been pulled out and dunped on
the floor,” “it appeared . . . that sonme one had ‘went through
everything,”” and testinony as to the condition of the door
i ndicated forced entry. Havi ng so concl uded, he decided not to
raise any issue in that respect, as he felt it would not be
successful and “would detract fromthe potential nerit of sone of
the other issues | chose to raise on appeal”; sone of which, “in
particular the issues attacking the admssibility of the
confession” he felt “had significant nmerit and m ght well result in
reversal” and accordingly he deened “that it was advisable not to
clutter the brief” wth nonneritorious argunents “which m ght
obscure the issues in the brief which actually had nerit.” There
IS no reason not to credit this uncontroverted expl anati on.

We further note that counsel had been in practice nore than
ten years, had been an assistant district attorney for nine years,
three of which as Chief of the Appellate Division of the Harris
County District Attorney’'s Ofice, and had personally prepared or
supervi sed preparation of the appellate brief “in dozens of capital
murder trials.” He was assisted on appeal by lead trial counsel.
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hitting, stabbing and strangling her.*® The jury instructions here
likewise allowed a finding of burglary on any of the theories
aut hori zed by section 30.02, including the comm ssion of nurder

after unlawful entry into the room?® The Texas Court of Crinmina

’\West argues that the indictnent is void under Texas |aw
because it does not allege the particular el enents of burglary, but
sinply alleges “burglary of a habitation.” He also seens to urge
that the indictnent provides insufficient notice under the Sixth
Amendnent .

We decline to reverse on either of these clains because
neither was ever in any way raised in the district court bel ow
Moreover, even if we addressed these clains we would find them
without merit. Texas law is settled that an indictnment under §
19.03(a)(2), see note 8 supra, need not allege the particular
el ements of the underlying felony, but that it suffices to nane the
felony, i.e. “robbery,” “burglary,” “arson,” etc. See Beathard v.
State, 767 S. W 2d 423, 431 (indictnment not insufficient “because it
failed to allege the elenents of the burglary which was used to
bring this nmurder under 8§ 19.03 . . . this Court has repeatedly
hel d that an i ndi ct nent need not allege the constituent el enents of
the aggravating feature which elevates a nurder to capita
murder”); Ramrez v. State, 815 S.W2d 636, 640, 642 (Tex. Crim
App. 1991) (rurder in the course of burglary); Trevino v. State, 815
S.W2d 592, 619 (Tex. Crim App. 1991)(nurder in the course of
rape, robbery, and burglary), rev'd on other grds, Trevino v.
Texas, 112 S. Ct. 1547 (1992). Moreover we think the indictnent
gi ves anpl e noti ce.

®The charge included the follow ng:

[ 1.

A person commts the offense of capital murder if he
intentionally causes the death of an individual in the course
of commtting or attenpting to commt burglary.

2.

So that you nmay better understand the nature of the
offense with which the defendant is charged, | now define
certain ternms and words.

‘Habitation’ nmeans a structure . . . that is adapted for

t he overni ght accommobdati on of persons, and includes: each
separately secured or occupied portion of the structure
“Bui l ding’ neans, . . .
A person commts ‘burglary’ if, without the effective
consent of the owner, he: enters a habitation, or a building
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(or any portion of a building) not then open to the public,
wthintent tocommt a felony or theft; or remains conceal ed,
wth intent to commt a felony or theft, in a building or
habitation; or enters a building or habitation and commts or
attenpts to commt a felony or theft.

‘Enter’ nmeans . . .

‘Effective Consent’ includes consent by a person legally
authorized to act for the owner. Consent is not effective if:
i nduced by force, threat, or fraud; . . .

‘Felony’ neans an offense so designated by |aw or
puni shabl e by death or confinenent in a penitentiary.

“Attenpt’ nmeans to commit an act with specific intent to
commt an of fense where the act conm tted anounts to nore than
nmere preparation that tends but fails to effect the conm ssion
of the offense intended.

A person commts ‘theft’ if he unlawfully appropriates
property with the intent to deprive the owner of the property.
Appropriation of property is unlawful if: it is without the
owner’'s effective consent oo

“Omer’ neans a person who has title to the property,
possession of the property, whether lawful or not, or a
greater right to possession of the property than the actor.

“Appropriate’ neans . . . to acquire or otherw se
exerci se control over property .

‘Property’ neans: :

‘Deprive’ neans:

‘Possession’ nmeans . . .

A person commts the offense of nurder if he
intentionally causes the death of an individual.

3.

Now therefore, if you find from the evidence beyond a
reasonabl e doubt that the Defendant, Robert WAl lace West, Jr.
on or about August 24, 1982, in Harris County, Texas, did
while in the course of commtting or attenpting to commt
burgl ary of a habitation owned by Deanna Kl aus, intentionally
cause the death of Deanna Klaus by strangling Deanna Kl aus
with his hands, or by strangling Deanna Klaus with a belt, or
by strangling Deanna Klaus with a sheet, or by suffocating
Deanna Klaus with a hand towel, or by stabbing Deanna Kl aus
with a piece of wood, you will find the defendant guilty of
capi tal nurder.

If you do not so believe, or if you have a reasonable
doubt thereof, you wll find the defendant not guilty of
capital nurder”

In the next paragraph (“4") of the charge, the court instructed on
the | esser included of fense of nurder.

There was no objection to the charge on the ground that it
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Appeal s has several tinmes upheld capital nmurder convictions on the
basis of a burglary where the burglary was established by the
murder of the victim following unlawful entry into his or her
habi tation. Fearance v. State, 771 S. W 2d 486, 492-494 (Tex. Crim
App. 1988), cert. denied, 109 S.C. 3266 (1989); Beathard v. State,
767 S.W2d 423, 427 & n.6, 431 (Tex. Crim App. 1989) (under
general burglary allegation); Matanoros v. State, 901 S.W2d 470,
473, 474 (Tex. Crim App. 1995) (under general burglary allegation).
The evidence here is plainly sufficient to show burglary by West’s
forced entry into the victimis roomfollowed by his murder of her

therein.” Accordingly, for this reason also, Wst’'s claim of

al l owed burglary (or attenpted burglary) to be found on a basis
other than commtting theft after entry (or on the ground that it
did not require the jury to be unaninous as to which particular
met hod of commtting burglary was proved), cf. Schad v. Arizona,
111 S .. 2491 (1991); Giffin v. United States, 112 S. C. 466
(1991), or on the ground that any of the nmethods of commtting
burglary as nentioned in the charge were not adequately defined or
expl ai ned. Nor was any such conplaint respecting the charge ever
raised at any tinme in the state courts or in the district court
bel ow. Accordingly, any such conpl aints made for the first tinme on
this appeal will not be consi dered.

"\West argues that using the nurder to establish an el enent of
the burglary would render his capital sentence invalid because
section 19.03(a)(2) would not then adequately narrow the cl ass of

murders eligible for the death penalty. This particular
contention, however, was not raised below (or in the state courts)
and hence does not afford a basis for reversal. Even if we were to

reach it, however, we could not sustain it, as we have held that
the identical claimof John Fearance, Jr., whose conviction becane
final well after West’s conviction becane final, see Fearance v.
State, 771 S.W2d 486 (Tex. Crim App. 1988), cert. denied, 109
S.C. 3266 (1989), was barred by Teague v. Lane, 109 S. C. 1060
(1989), because not all reasonable jurists would then have deened
t hensel ves conpelled to accept that claim Fearance v. Scott, No.
94-10686 (5th Crcuit, March 21, 1995) (unpublished). Moreover

this sane contention was presented to and rejected by the Court of
Crim nal Appeals in Fearance v. State, supra. W also note that
the “Practice Commentary” to the 1973 Texas Penal Code by Searcy
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i nsufficiency of the evidence and his related claimof ineffective
assi stance of counsel for failure to argue otherwise are both

W t hout nerit.1®

and Patterson—a work published in Vernon’s Annotated Texas Penal
Code with the 1973 Penal Code volunes and frequently cited by the
Texas Court of Crimnal Appeals (see, e.g., Hogue v. State, 711
SSw2d 9, 13 (Tex. Crim App. 1986), cert. denied, 107 S.C. 329

(1986) ) —observes concerning section 30.02: “A separate burglary
of fense, however, does performan i nportant crim nol ogi cal function
inaddition to its trespassory and attenpt functions: it protects
agai nst intrusion in places where people, because of the special
nature of the place, expect to be free from intrusion. The
provision of this protection is the rationale underlying Section
30.02." Certainly this “inportant crimnological function” would

appear to rationally justify special treatnent for nurders
commtted in the course of such a nonconsensual intrusion into
another’s habitation. See also Lowenfield v. Phelps, 108 S.Ct. 546
(1988); Perry v. Lockhart, 871 F.2d 1384 (8th GCr.), cert. denied,
493 U. S. 959 (1989). And, further narrowing is provided by the
sent enci ng speci al issues.

18The state argues, as it did below (and in the state habeas
proceedi ng), that West’s claimof insufficiency of the evidence is
barred under the procedural default doctrine by his failure to
raise it on direct appeal. The state habeas trial court expressly
found procedural bar on this basis. Although the Court of Crim nal
Appeal ' s deni al of habeas relief stated no reasons, that court, as
we have held, has long held that the sufficiency of the evidence
may only be raised on direct appeal, and may not be raised in state
habeas. See Cark v. Texas, 788 F.2d 309, 310 (5th Cr. 1986); Ex
parte McWIIlianms, 634 S.W2d 815, 818 (Tex. Crim App. 1982); Ex
parte Easter, 615 S.W2d 719, 721 (Tex. Crim App. 1981); Ex parte
Smth, 571 S W2d 22, 23 (Tex. Cim App. 1978). In these
circunstances, reliance on the procedural default is adequately
est abl i shed. See Ylst v. Nunnemaker, 111 S. . 2590, 2594-96
(1991); Teague v. Lane, 109 S.C. 1080, 1068-69 (1989); Young V.
Herring, 938 F.2d 543, 549 n.6 (5th Cr. 1991); Preston v. Maggi o,
705 F.2d 113, 116 (5th G r. 1983). O course, the procedural
default does not bar the related i neffective assi stance of counsel
claim and constitutionally ineffective assistance generally
constitutes “cause” for a default; but, we have held that counsel
was not defective (and that there was no prejudice). As to “actual
i nnocence” and “innocent of the death penalty” exceptions to the
bar, we hold that they are inapplicable because the evidence
clearly shows that West was guilty of entry wthout consent into
the victim s habitation and of then nurdering her there. Thus, the
procedural bar is yet another reason to deny West’'s claimthat the
evi dence was insufficient.
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1. Brady and Rel ated | neffective Assistance of Counsel

West argues that the prosecution suppressed evidence that his
confession that he stole a necklace fromKlaus’ roomwas fabricated
and thus violated his rights under Brady v. Maryland, 83 S.Ct. 1194
(1963). Rel atedly, West argues, though in only the nost
conclusory manner, that counsel “failed to undertake reasonable
i nvestigation at guilt-innocence and to present evi dence i ndi cating
that M. West was not guilty of the underlying felony of burglary.”
The only thing in the record even arguably supporting these clains
are the conclusory allegations of West’s federal and state habeas
petitions.!® W reject these contentions.

Brady proscribes “the suppression by the prosecution of

evidence favorable to an accused.” 1d. at 1196. Certainly West

P\West ' s anended section 2254 petition alleges in its paragraph
58B:

“Counsel failed to investigate, prepare, and
present evi dence which woul d have proven that a burglary
had not, in fact, taken place. Reasonable investigation
woul d have di scovered that West fabricated the theft of
t he gol d neckl ace and credi bl e, rel evant evi dence provi ng
the fabrication could have been presented to the jury.”

There is absolutely no indication in the petition (or el sewhere in
the record) of what the clained “evidence” is or consisted of or of
how it m ght have been found. There is no allegation that West
ever inforned his counsel, or anyone el se, that he did not take the
neckl ace.

Paragraph 59A of this petition alleges, “The prosecution
failed to divulge Brady material to the defense including evidence
which indicated that the burglary did not, in fact, happen in
violation of Robert Wst's . . . rights.” Again, there is
absolutely no indication in the petition (or elsewhere in the
record) of what the clained “evidence” is or consisted of; nor is
there any allegation or indication of record that Wst ever
i nformed the prosecution or the police, or anyone el se, that he did
not take the necklace, or that the prosecution or the police were
aware that he did not or of evidence indicating that he did not.
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knew whet her or not he had taken t he neckl ace, and necessarily knew
that better than the prosecution could have. As we said in
Lawence v. Lensing, 42 F.3d 255, 257 (5th Cr. 1994): “Br ady
clains involve ‘the discovery, after trial of information which had
been known to the prosecution but unknown to the defense.’” United
States v. Agurs, 427 U.S. 97, 103, 96 S.Ct. 2392, 2397, 49 L.Ed.2d
342 (1976).” And, in Lawence we also quoted with approval the
follow ng passage from United States v. Jackson, 6 F.3d 911, 918
(2d Cr. 1993): “Evidence is not ‘suppressed if the defendant
either knew, or should have known, of the essential facts
permtting him to take advantage of any excul patory evidence.”
Lawence at 257 (citation and internal quotation marks omtted).
See also, e.g., WIllians v. Scott, 35 F.3d 159, 163 (5th Cr.
1994), cert. denied, 115 S.Ct. 959 (1995)(“A Brady viol ati on does
not arise if the defendant, using reasonable diligence, could have
obt ai ned the information”); Blacknon v. Scott, 22 F.3d 560, 564-65
(5th Cr.), cert. denied, 115 S.Ct. 671 (1994)(“The state is not
required to furnish a defendant with excul patory evidence that is
fully available to the defendant or that coul d be obtained through
reasonabl e diligence”); Duff-Smth v. Collins, 973 F.2d 1175, 1181
(5th CGr. 1992), cert. denied, 113 S . C. 1958 (1993); May V.
Collins, 904 F.2d 228, 231 (5th Gr. 1990), cert. denied, 111 S. C

770 (1991); United States v. Marrero, 904 F.2d 251, 261 (5th Cr

1990), cert. denied, 111 S.C. 561 (1990). Mbreover, West cites no
authority, and we have found none, supporting the conclusion that

a Brady violation could be found in these circunstances.
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Accordingly, Wst wuld have to extend Brady beyond what is
conpell ed by existing precedent, and relief is hence barred by
Teague v. Lane, 109 S.C. 1060 (1989).

Moreover, as the magistrate judge correctly observed in
recommendi ng that the state’s unopposed notion for sunmary j udgnent
be granted, “[t]here is no evidence that the prosecution had any
evidence relating to the fact that a burglary [by theft] never
occurred.”? The allegations of Wst’'s anended section 2254
petition are wholly conclusory in this respect and do not assert
that West ever inforned (or even suggested to) anyone that he did
not take the necklace. See note 19, supra. Such allegations do
not suffice to entitle Wst to an evidentiary hearing. “The
[ habeas] petitioner nust set forth specific allegations of fact,

”

not nmere conclusory allegations,” Johnson v. Scott, 68 F.3d 106,
112 (5th Gr. 1995), and “[t]he court need not blindly accept
specul ative and inconcrete clains as the basis upon which to order
a hearing,” Ellis v. Lynaugh, 873 F.2d 830, 840 (5th Cr.), cert.
denied, 110 S.C. 419 (1989)(internal quotation nmarks omtted).
“Conclusory allegations are not enough to warrant di scovery under

Rule 6 of the Federal Rules Governing Section 2254 Petitions; the

petitioner nust set forth specific allegations of fact; Rule 6,

2’Nor was any such evidence provided in Wst’'s unsworn
objections to the magi strate judge’ s report; nor did the objections
provide any specificity in this respect. Indeed, the objections
make plain that what Wst wants is discovery as to whether the
prosecution had such evidence, and these objections allege that
West “continues to be prejudiced by the prosecutor’s intentional
conduct or failure to investigate” in this respect (enphasis
added) .
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which permits the district court to order discovery on good cause
shown, does not authorize fishing expeditions.” VWard v. Witl ey,
21 F.3d 1355, 1367 (5th Cir. 1994), cert. denied, 115 S. . 1257
(1995).#

West’s claim of ineffective assistance of counsel in this
respect fails for simlar reasons. It, too, is wholly conclusory.
West’s confession states that he took the necklace, and he has
never alleged that he ever infornmed his counsel that he had not
done so, or ever gave counsel any reason to so believe (nor does
West’s petition allege any facts that would have put counsel on
notice wunder these circunstances, or specify any particular
evi dence that investigation in this respect woul d have reveal ed) . 22
There is sinply no basis on which to conclude that counsel’s

performance was constitutionally deficient in this respect. “W

2I\W¢ al so observe that at the end of the guilt-innocence stage
t he prosecutor testified under oath, outside of the presence of the

jury, that he had furnished defense counsel all information
requested in counsel’s nunerous and broad discovery notions and
that defense counsel had been afforded full access to the
prosecution’s file. There was no contrary evidence or claim

Also, at a pretrial hearing defense counsel acknow edged he had
been given access to the prosecutor’s file, including informtion
and an offense report respecting the assault on Longfell ow and

apparently, two statenents by Tagl e.

2\Wst’'s trial counsel’s affidavit, which is uncontradicted,
states that in the course of his preparation he and his associate
counsel “visited with M. West on nunmerous occasions,” revi ewed t he
state’s file “inits entirety,” and retained an investigator. The
record reflects that counsel filed and pursued, anong nany other
nmotions, notions for “Discovery and Inspection,” for “Production
and I|nspection of Evidence and Information Which May Lead to
Evidence,” and to “Di scover any Concessions or Agreenents wth
Third Parties,” all of which notions were granted by the trial
court, which ordered, inter alia, that any and all excul patory
material be pronptly turned over to the defense. Defense counsel
had full access to the prosecution file (see note 21, supra).
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must strongly presunme that trial counsel rendered adequate
assi stance and that the challenged conduct was the product of

reasoned trial strategy,” WIlkerson v. Collins, 950 F. 2d 1054, 1065
(5th Gr. 1992), cert. denied, 113 S. C. 3035 (1993), and “[w hen
a defendant has given counsel reason to believe that pursuing
certain investigations would be fruitless . . . counsel’s failure
to pursue those investigations may not |ater be challenged as
unreasonable.” Id. (quoting Burger v. Kenp, 107 S.Ct. 3114, 3126
(1987) [quoting Strickland v. Washington, 104 S. . 2052, 2066
(1984)]; internal quotation marks omtted). West’s petition sinply
does not allege facts showi ng that counsel’s performance in this
respect was constitutionally deficient.

Finally, we note that neither the Brady claimconcerning the

theft? nor the related ineffective assistance of counsel claim

denonstrate the requisite “‘reasonable probability’ of a different

result” such as under m nes confidence in the result under Kyl es
v. Witley, 115 S Q. 1555, 1566 (1995), and Strickland v.
Washi ngton, 104 S. Ct. 2052, 2068 (1984). The entire clained
i nportance of the necklace theft is based on the theory that
without it there could be no burglary and hence no capital nurder.
As denonstrated above, this is sinply not so. It is uncontested
and beyond di spute that West forced his way into Klaus’ notel room
where Klaus lived and then and there nurdered her. Thi s

constitutes burglary and establishes Wst’'s guilt of capital

20 her purported Brady cl ai ne were asserted bel ow but have not
been raised on this appeal. They are hence abandoned.
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mur der .
W reject the Brady claim and related claim of ineffective
assi stance of counsel.

[11. Adm ssibility of Confession

West argues that the adm ssion in evidence of his witten
confession violated his rights under the Fifth Arendnent in that
his Mranda right to cut off questioning was not scrupulously
honored, relying on Charles v. Smth, 894 F.2d 718 (5th Cr. 1990).

The evi dence shows that when West was arrested and placed in
a patrol car at the notel Oficer Rogers read him his Mranda
rights.? He did not appear to be intoxicated or on drugs. After
being read his rights Wst told Oficer Rogers that “he already
knew his rights anyway”. West was thereafter taken to the police
station about 3:30 AM and was there intervi ewed by detective Kent
after Kent had again read West his Mranda rights.? Wst advi sed
Kent that he understood those rights. West did not appear
i ntoxi cated or under the influence of drugs. West talked to Kent

about 30 to 45 mnutes, and gave no indication that he wished to

2\West was advi sed:

“You have the right to remain silent and not make any
statenent at all. Any statenment you nake may be used
agai nst you, probably will be used against you in your
trial. You have the right to have a | awer present to
advi se you prior to and during any questioning. |If you
are unable to enploy a | awer you have the right to have
a | awyer appointed to advise you prior to and during any
gquestions. You have theright totermnate the interview
at any tine.”

2®Kent’'s reading of the rights was essentially verbatim as
earlier read to West by Oficer Rogers (note 24, supra).
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exercise or invoke any of the rights read to him nor did he
di scuss those rights. Kent made no prom ses or threats to West,
and there was no coercion. At the end of this interview Kent took
West to the jail to be booked in. Kent talked to West again from
about 9:20 to 10:40 A M Kent testified that West was “coherent,”
“Iin control of his faculties,” and “seened calm was responsive to
my questions and tal ked freely.” Kent testified that no prom ses
or threats were nmade and there was no coercion. West did not
i ndicate he wi shed to invoke any of the rights previously read to
him He was taken back to the jail about 10:40 A.M About noon
that day nmurder charges were filed. Slightly over thirteen hours
| ater, at about 11:50 P.M that night, West was agai n questi oned by
Kent. Kent read West his rights, and told himhe had been charged
wth murder and could get the death penalty. During the
gquestioning Kent inforned West that Tagle had inplicated him by
saying West had returned to their notel room with his clothes
bl oody and then washed them off. West responded that “he didn’t
believe Tagle would say that” and said he wanted to talk with
Tagle. Oficer Rogers was sent to get Tagle, who Kent m stakenly
t hought was at the police station. About an hour | ater Rogers
returned without Tagle. Kent at that tinme, approximtely 1:00 A M
August 25, decided to termnate the interview with Wst and take
hi m back to the jail, which had called advising they wanted West
back so he could be transferred to the county. Kent so advi sed
West. Up until that tinme, West in all discussions with Kent had

denied any involvenent in the nurder. Kent testified “l was
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getting ready to put himin jail. He decided to start telling ne
the story.” West was not intoxicated, he “was alert,” and he
“tal ked freely” and was “responsive to” questions. West never
stated he did not want to talk and never asked for a |awer or
ot herwi se sought to invoke his Mranda rights. No threats or
prom ses were made, and there was no coercion. After telling his
story, West indicated that he woul d make a witten statenment. Kent
then again read West the warnings printed on a statenent form
(identical to those on Wst’'s witten statenent, see note 27,
i nfra)and agai n asked himif he understood themand if he wanted to
make a witten statenent. Wst said he understood his rights and
woul d give a witten statenent. Kent then proceeded to type on the
statenment form what West told him Kent would fromtinme to tine
ask guestions and type what West said in response.? The statenent
is seven pages long, Kent was a slow typist, and several coffee
breaks were taken. The entire process took several hours. \Wen
the statenent was finished, Kent handed it to West who read it, the
first sentence al oud, and made several corrections. West then read
silently the printed warnings, said he understood them and

initialed them? He then signed each page of the statenent. The

26Kent testified “If | recall sonmething or another he nentioned
in the oral interview that he hadn’'t related as | was typing, |
would ask him about that and he would tell nme and | would
incorporate that in the statenent,” using “his [West’s] words.”

2"The top of each page of the statenent contains the follow ng
printed |l egend (wth “Robert Wallace West” and “C. W Kent” typed
in the blanks), just after which the body of the statenent is
typed, viz:

“Statenent of Robert Wallace West taken in Harris
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entire process was conpl eted at about 7:45 A.M, and West was then
returned to the jail.

Summari zing his three separate interviews with West, detective
Kent testified there were never any pronm ses or threats nmade to
West, nor any coercion applied. He further testified that on each
of these three occasions West had never sought to exercise or raise
a question about any of the rights he had been read. Kent al so
testified: “He never once at all stated that he didn't want to

talk to me” or “that he wanted a | awyer,” and “he continued to talk
wth nme. He would answer ny questions. He would talk freely with

nme. ” 28

County, Texas.
Prior to making this statenent | have been war ned by
C. W Kent, the person to whomthis statenent is nade,

t hat :

1) | have the right to remain silent and not nake any
statenent at all and any statenent | nake nmay and
probably will be used against ne at ny trial;

2) Any statenent | nake nay be used as evi dence agai nst
me in court;

3) | have the right to have a | awer present to advi se
me prior to and during any questi oning;
4) If | amunable to enploy a | awer, | have right to

have a | awyer appointed to advise ne prior to and during
any questioni ng and;

5) | have the right to termnate the interview at any
tine.

Prior to and during the making of this statenent |
knowi ngly, intelligently and voluntarily waive the rights
set out above and make the followng voluntary
statenent:”

West initialed each of the above paragraphs 1 through 5.

28Kent later repeated this testinony saying, with reference to
t he three occasions he interviewed West, “he never one tine said he
did not want to talk to me. No, sir. He never said that,” and “he
never asked for a |awer,” and “he at no tinme exercised any of his
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West did not testify at the Jackson v. Denno hearing, and no
evi dence was presented contradicting the testinony of the police
officers called by the prosecution.

The trial court entered detailed witten findings that the
confession was in all respects voluntary and properly warned. The
court found, inter alia, that the warnings as testified to were
gi ven West, that he never advised the officers that he wanted an
attorney present, that “at notinme . . . did the defendant request
police officers to cease interrogating him” that “defendant, after
repeat ed warni ngs, knowingly, intelligently and voluntarily wai ved
his rights under Article 38.22, VVA CCP., including his right to
assi stance of counsel,”? and that “the defendant’s confession was
not the product of force, threats, persuasion, intimdation or
prom ses, but was freely and voluntarily given.” On direct appeal,
the Court of Crimnal Appeals rejected challenges to the

confession, holding that the trial court’s “findings of fact are

rights” that he had been read.

2The rights provided in Texas Code of Crimnal Procedure
Article 38.22 include all those of Mranda and are as foll ows:

“(1) he has the right to remain silent and not nake any
statenent at all and that any statenent he nakes may be used
against himat his trial;

(2) any statenent he makes may be used as evi dence
against himin court;

(3) he has the right to have a | awer present to
advise himprior to and during any questi oni ng;

(4) if heis unable to enploy a |l awer, he has the
right to have a | awyer appointed to advise himprior to
and during any questioning; and

(5 he has the right totermnate the interview at
any tine:”

Art. 38.22 sec. 2(a).
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supported by the record” and “we find anpl e support for the finding
t hat appel |l ant never requested the i nterrogati on cease.” Wst, 720
S.W2d at 518.

Where the question presented in a section 2254 proceeding is
whet her a confession admtted at trial was voluntary and in
conpliance with Mranda, with respect to issues of underlying or
historic facts, the state court findings, if fairly supported in
the record, are conclusive, but there is independent federal
determ nation of the ultimte question whether, under the totality
of the circunstances, the challenged confession was obtained in a
manner conpatible with the requirenents of the Constitution.
MIller v. Fenton, 106 S.C. 445, 450-51, 453 (1985).

West chal l enges the finding of the state courts that he never
invoked his right to remain silent, relying on the testinony of
detective St. John that between 9:00 and 10: 00 A.M on August 24
West told the officers he “didn’t want to tell us anything about
it.” This testinony is best understood, however, as saying not
that West refused to talk or exercised his right to silence, but
rather that, denying any involvenent in the nurder, he refused to
tal k about what he would only know if he were involved. Thi s
construction is consistent with St. John’s testinony that during
this interview Wst was “very arrogant in that interview. He was
denying his involvenent in the episode” and that Wst never
indicated in his presence any desire to invoke the rights of which
he had been advised. Moreover, Kent was doing the interview ng,

and St. John was in and out of the room Kent |ikew se testified
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that at this interview he discussed the case with Wst and West
“still denied having anything to do with it,” but “was responsive
to ny questions and talked freely.” And, as noted, Kent testified
that West did not invoke his rights at this neeting, or any other,
never said he did not want to talk with Kent, and always “would
talk freely with ne.” The constructi on Wst now seeks to pl ace on
St. John’s testinony would nmake it contradictory to that of Kent.
The record fairly supports the underlying factual determ nation of
the Texas courts that West did not invoke his right to silence.
Even if West had invoked his right to silence at the 9:20-
10:00 A M interview, this would not render his resuned questi oni ng
more than thirteen hours later a failure to scrupul ously honor his
right to silence. In Charles v. Smth, supra, the resuned
questioning took place “just a fewm nutes after” the defendant had
exercised his right to silence. 1d. at 726. Simlarly, we found
a Mranda viol ati on where questioning was resuned thirty or forty-
five mnutes after invocation of the right to silence. United
States v. Hernandez, 574 F.2d 1362 (5th Cr. 1978). Her e,
gquestioning was not resuned until after a | apse of thirteen hours.
Thus, the present case is controlled by Kelly v. Lynaugh, 862 F. 2d
1126 (5th Cr. 1988), cert. denied, 109 S.Ct. 3263 (1984), |ikew se
a capital case in which we affirnmed a summary judgnent deni al of
habeas relief. There, Kelly, about 11:00 A M the day of his
arrest, having been advised of his Mranda rights, was asked if he

wanted to tal k, and he responded “no,” and was taken to the jail.

About 4:00 P.M the sane day, he was taken out of the jail and
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given his Mranda warnings, but he again refused to answer
gquestions, and was returned to the jail. He was yet again renoved
fromthe jail for questioning sonme four and a half to six hours
| ater (at sone tinme between 8:30 and 10: 00 P.M the sane day), and
then, after bei ng shown a co-defendant’s statenent and “w t hout new
M randa warni ngs, Kelly orally confessed. Wen the confession was
reduced to witing [and signed by Kelly], the M randa warni ngs were
stated at the top of the first page” and were followed by a
statenent that the signer had read, understood, and voluntarily
wai ved those rights. Kelly at 1130. Reviewi ng M chigan v. Msl ey,
96 S.Ct. 321 (1975), and other relevant authorities, we held that
the witten confession was adm ssible, that Mranda had been
conplied with, and “Kelly’s right to cut off questioning was
scrupul ously honored.” Kelly at 1130-1131. Qur thorough
exam nation of the record here |eads to the sane conclusion.3 W
reject West’s contentions to the contrary.

W |ikew se reject West’ s claimthat the confession was taken
in violation of his Sixth Amendnent right to counsel. Al t hough
West’s Sixth Amendnent rights attached when charges were fil ed,
West had never requested (or retained) counsel and none had been
appointed for him In those circunstances, his waiver of counsel

pursuant to his Mranda warni ngs wai ved his Sixth Arendnent right

%See also Wlcher v. Hargett, 978 F.2d 872, 876-77 (5th G
1992); United States v. Corral -Franco, 592 F.2d 263, 267 (5th G
1979); Jackson v. Wrick, 730 F.2d 1177, 1180 (8th Cr.), cer
denied, 105 S.C. 167 (1984); United States v. Udry, 748 F.2d 1231
(8th Gr. 1984), cert. denied, 105 S.Ct. 3477 (1985). Cf. Evans v.
McCotter, 790 F.2d 1232, 1238 (5th Cr.), cert. denied, 107 S.C
327 (1986).

— - -

35



not to be interrogated or give a statenent w thout the presence or
gui dance of counsel. This is nade clear by Patterson v. |llinois,
108 S. . 2389 (1989), and its progeny. See United States .
Gayton, 74 F.3d 545, 555 (5th Gr. 1996) (“As | ong as t he def endant
is given Mranda warnings, his voluntary decision to answer
questions w thout invoking the right to counsel constitutes waiver
[of the Sixth Anendnent right]”); WIlcher v. Hargett, 978 F. 2d 872,
876 (5th Gr. 1992); Mntoya v. Collins, 955 F.2d 279, 282 (5th
Cr.), cert. denied, 113 S.C. 820 (1992) (“As long as the police
admnister Mranda warnings before proceeding, a defendant’s
vol untary decision to answer questions without claimng his right
to have a |l awer present to advise himconstitutes a ‘ know ng and
intelligent,” and therefore valid, waiver of his Sixth Amendnent
right”; citing Patterson).

Finally, West conplains of violation of his rights under Tex.
Code. Crim Proc. art. 15.17, requiring that a person arrested be
taken before a magistrate “w thout unnecessary delay.” However,
asserted violations of state |law do not constitute a basis for
federal habeas relief. West’s witten confession was conpleted
approximately thirty hours after his arrest, and there is no
show ng that he was not taken before a magistrate well before the
forty-ei ght hour presunptive nmaxi mum delay of County of Riverside
v. MlLaughlin, 111 S. C. 1661 (1991).3% “Even assumi ng that the

time gap between arrest and initial appearance was unreasonabl e,

3!\West does not argue to us that his arrest was illegal or
W t hout probabl e cause (which was plainly present).
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the claim does not rise to constitutional significance.” De La
Rosa v. State of Texas, 743 F.2d 299, 303 (5th Gr. 1984), cert.
denied, 105 S.C. 1781 (1985). “The rule in MNabb v. United
States, 318 U S. 332, 63 S.C. 608, 87 L.Ed. 819 (1943) [which]
prohibits the use in [federal] crimnal cases of confessions
where there was a failure to bring the accused before a conmtting
magi strate wi t hout unnecessary delay . . . has not been extended to
state prosecutions as a requirenent of the Fourteenth Amendnent.”
Smth v. Heard, 315 F.2d 692, 694 (5th Cr.), cert. denied, 84
S.C. 154 (1963), citing Brown v. Allen, 73 S.C. 397 (1953), and
Gal l egos v. Nebraska, 72 S.Ct. 141 (1951). “Failure to [tinely]
take an accused before a magistrate . . . bear[s] only upon the
i ssue of voluntariness” of the confession, and is only one of
several factors to be considered in that respect. Smth v. Heard
at 694 (enphasis added), citing Col onbe v. Connecticut, 81 S. C
1860 (1961). 32

32In Colonbe, it is stated: “we have not extended its
[ McNabb’s] rule to state prosecutions as a requirenent of the
Fourteenth Anmendnent,” id. at 1878, under which “[t]he ultimte
test [of the admssibility of a confession] renmains” what it has
been “for two hundred years: the test of voluntariness. |Is the
confession the product of an essentially free and unconstrai ned
choice by its naker.” ld. at 1879. Undue delay in taking an
accused before a mmgistrate is nerely one of several factors
relevant to the ultimate test of voluntariness. 1d. at 1878-709.
See also id. at 1900.

Brown states: “If the delay in the arraignnment of petitioner
was greater than that which mght be tolerated in a federa
crim nal proceedi ng, due process was not violated. . . . The Court
has repeatedly refused to convert this [the McNabb]rul e of evi dence
for federal courts into a constitutional limtation on the states

. . . . Mere detention and police examnation in private of one in
official state custody do not render involuntary the statenents or
confessions nmade by the person so detained.” 1d. at 417.
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In De La Rosa, relying on Col onbe; Brown; Gallegos; and Smth
v. Heard, we upheld the admssibility of the confession, despite
its having been given before the arrested accused was taken to a
magi strate and foll ow ng what we assuned was an unreasonabl e del ay
in doing so, because “[i]n our reading of the record we find
nothing to indicate that De La Rosa’ s confessi on was anyt hi ng ot her
than the product of his free and voluntary choice.” De La Rosa at
303.3% Qur review of the entire record here leads to the sane
conclusion as to Wst’'s confession. Not wi t hst andi ng the del ay
between arrest and arraignnent, wunder all the circunstances
reflected by the record here, West’s confession is shown to be the
product of his free and voluntary choi ce.

We reject all the contentions West rai sed on appeal in respect
to the admssibility of his confession.

| V. Penry daim and Chall enges to Texas Capital Sentencing
Schene

West argues that his rights under Penry v. Lynaugh, 109 S. C
2934 (1989), were violated because under the Texas sentencing
speci al issues the jury could not give full effect to the all egedly

mtigating circunstances of his case.3 |Insofar as West relies on

3¥\We al so observed that the state trial court “found that De
La Rosa confessed of his own free will, unaffected by any threat or
coercion.” Id. at 303.

Read in the context of this entire portion of the De La Rosa
opinion, and in the light of the authorities thererelied on, it is
evident that our “causally related” |anguage (id. at 303), relied
on by West, is nerely directed to whether the delay in arrai gnnent
caused the confession to be other than the product of the accused’s
free and voluntary choice. Here it did not.

34The state argues that a Penry clai mwas not properly raised
bel ow. Wiile we are inclined to agree, we need not reach that
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allegedly mtigating circunstances not reflected by evidence
i ntroduced or tendered at his trial, his claimis without nerit as
we have repeatedly held that a Penry claim my be based only on
evi dence i ntroduced or offered at trial. Briddle v. Scott, 63 F. 3d
364, 377 (5th Cr.), cert. denied, 116 S.C. 687 (1995); Anderson
v. Collins, 18 F.3d 1208, 1214-15 (5th Gr. 1994); Allridge v.
Scott, 41 F.3d 213, 223 (5th Cr.), cert. denied, 115 S. Ct. 1959
(1995); Crank v. Collins, 19 F.3d 172, 176 (5th Cr.), cert.
denied, 114 S.C. 2699 (1994); Callins v. Collins, 998 F.2d 269,
275 (5th Cr. 1993), cert. denied, 114 S.Ct. 1127 (1994). The only
evidence actually introduced (or offered, conditionally or
otherwise) at trial that West clains is mtigating evidence that
could not adequately be taken into account under the sentencing
speci al issue, consists of statenents in his confession that he had
been drinking heavily the afternoon and evening of the nurder and
that he “boiled up” or “blew up” at things the victimsaid to him

after he had forced his way into her room and attacked her.%* As

gquestion as we determne West’s Penry claimis in any event w t hout
merit.

35The portion of the confession not introduced at either the
guilt-innocence stage or the punishnent stage (see note 4, supra)
reflected that this “blow up” resulted fromthe victim s adm ssion
to West (after he had forced his way into her room and assaul ted
her) that she had identified West’s “friend” Barstowto Longfell ow
as Roxanne’s “lover”; Wst assertedly believed (wthout any
evi dence) that Barstow had been killed by Longfellow (or at his
direction) because Longfell ow (presunably as a result of Roxanne’s
having told the police Barstow was “her |over”) m stakenly thought
Bar stow (not West) was t he person who had assaul t ed hi mwhen he was
with Roxanne in May 1982. However, as previously observed, this

portion of the confession also states Roxanne “knew that | was
going down to Deanna’s roomto kill her. | had told her that |
V\B_S, ”
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to the drinking and inference of intoxication, we have many tines
held that this may be adequately taken into account under both the
first and second punishnent issues (deliberateness and future
dangerousness). Briddle at 377; Anderson at 1214-15 n.5; Nethery
v. Collins, 993 F.2d 1154, 1161 (5th Gr. 1993), cert. denied, 114
S.C. 1416 (1994); Janes v. Collins, 987 F.2d 1116, 1121 (5th G
1993); Cordova v. Collins, 953 F.2d 167, 170 )(5th Cr.), cert.
denied, 112 S. Ct. 959 (1992). See also Lackey v. Scott, 28 F.3d
486, 487 (5th CGir. 1994), cert. denied, 115 S.Ct. 743 (1995). As
to West’ s having “blown up” or the like, any mtigating quality of
t hi s evidence coul d be adequately taken i nto account under both the
puni shment issues.® Blacknon at 564; Marquez v. Collins 11 F.3d
1241, 1248 (5th Gr. 1994).

West al so nakes what appears to be both an as applied and a
facial challenge to the Texas sentencing schenme on the basis that
it chills counsels’ presentation and/or devel opnent of mtigating

evidence.® W have repeatedly rejected such clains. Briddle at

%And this is likewise true as to the fuller “blow up” account
given in portions of the confession not introduced at either stage.
See notes 4 and 35, supra.

3"\W& note that in this case, tried in February 1983, years
before Penry was handed down, defense counsel (not surprisingly)
did not request (or object to the absence of) any special
instruction of the kind Penry indicated would be required in the
face of certain kinds of mtigating evidence that m ght also tend
to support an affirmative answer to either of the punishnent
i ssues, nor was any evidence offered conditionally on the court’s
agreeing to give such an instruction. That is not to say, however,
that Texas applied a procedural bar (in a case tried before Penry)
toraising a Penry claimon the basis of evidence actually admtted
(or offered by the defense but excluded). See Selvage v. Collins,
816 S.W2d 390 (Tex. Crim App. 1991).
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378; Lackey at 490; Crank at 176; Black v. Collins, 962 F.2d 394,
407 (5th Gr.), cert. denied, 112 S. C. 2983 (1992).

West advances a further facial challenge to the Texas
sentencing schene on the basis that the second special issue
i nproperly functions as an aggravating circunstance and is invalid
in the absence of appropriate narrowng definitions or
instructions.®® W rejected essentially the sane contention in
Janes at 1119-20, and, nore recently, in Wods v. Johnson, 75 F. 2d
1017, 1033-34 (5th GCr. 1996). See also Nethery at 1162; Thonpson
v. Lynaugh, 821 F.2d 1054, 1059-60 (5th Cr.), cert. denied, 108
S.C. 5 (1987); MIton v. Procunier, 744 F.2d 1091, 1095-96 (5th
Cr. 1984), cert. denied, 105 S. C. 2050 (1985). In Jurek v.
Texas, 96 S.Ct. 2950 (1926), the facial validity of the Texas
capital sentencing schene was sustai ned. There the Court held that
the constitutionally required narrow ng function was perforned at
the guilt-innocence stage, and further narrowi ng at the sentencing
stage was not required. ld. at 2955-57. This was confirned by
Lowenfield v. Phelps, 108 S. . 546, 554-555 (1988). Jur ek
i kewi se expressly rejects the <contention that the second
puni shnment issue is inpermssibly vague. Id. at 2957-58. See al so
Pulley v. Harris, 104 S.C. 871, 879 n. 10 (1984) (Texas puni shnment

i ssues not inperm ssibly vague).

At trial, there were no requests for special instructions or
definitions regarding the wording or neaning of the punishnent
speci al issues or the terns used therein, nor any objection to the
absence of such instructions or definitions.

Mor eover, to sustain West’'s facial challenge would plainly
be to adopt a new rul e not conpelled by precedent existing in 1987
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W reject West’'s clains based on Penry, as well as his
chal l enges to the Texas capital sentencing schene.

V. | neffective Assi stance of Counsel at Sentenci ng

West clains counsel was ineffective in failing to present
mtigating evidence at sentencing and in failing to adequately
investigate in that respect.?

West’ s anended federal petition alleged in general terns that
his counsel was ineffective because he failed to adequately
investigate West’'s *“social, educational, health, and nedical
background and failed to discover facts which, if provided to a
psychol ogi st or psychiatrist, would have rendered relevant and
significant evidence regarding the defendant’s responsibility for
the crime as well as his deliberateness and future dangerousness.”

It is alleged that Wst’s nother abandoned him to her parents

when West’'s conviction becane final, contrary to Teague. See
Grahamv. Collins, 113 S.Ct. 892 (1993).

W& have already considered and rejected Wst’'s clains of
i neffective assistance of counsel (and for an evidentiary hearing
thereon) in respect to the sufficiency of the evidence of burglary
and the taking of the neckl ace.

In one footnote in his one hundred page appellant’s
brief—filed on his behalf by the sane counsel who represented him

below and on his state habeas—Wst lists various grounds of
i neffective assi stance of counsel that he assertedly alleged in the
district court. Except for those elsewhere addressed in this

opi ni on, none of these clains is briefed or argued, and hence no
ruling as to those clainms is preserved for appellate review. See
Conpl ai nt of Port Arthur Towing v. MV Mss Carolyn, 42 F.3d 312,
319 (5th Gr. 1995); Geen v. State Bar of Texas, 27 F.3d 1083

1089 (5th Cir. 1994); Randall v. Chevron U.S. A, Inc., 13 F. 3d 888,
911 (5th Gr. 1994), nod. in other respects, 22 F.3d 568 (5th Cr

1994); United States v. Ballard, 779 F.2d 287, 295 (5th Gr.),
cert. denied, 106 S.Ct. 1518 (1986). See also, e.g., United States
v. Hoster, 988 F.2d 1374, 1383 n. 25 (5th Cr. 1993); United States
v. Collins, 972 F.2d 1385, 1393 n.5 (5th Cr. 1992).
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shortly after his birth, and his grandparents (described as “very
good peopl e” whom West “l oved” and was “close to”) rai sed West, who
believed they were his real parents until he was approxi mately
twelve years old. He did well in school until he was twelve, and
t hen began havi ng probl ens, including alcohol and drug abuse. He
suffered a head injury of a wholly unspecified sort. After his
gr andf at her di ed when West was fifteen, West was placed in various
juvenile facilities. Attached to West’s anended federal habeas
petition was an affidavit by psychol ogist Dr. Brown, who exam ned
West in July 1987 and perfornmed three psychol ogical tests on him
Brown al so exam ned West’ s school and juvenile facility records, as
well as his records after his conviction at the Texas Departnent of
Corrections.* This affidavit states that Wst's “social

educati onal and athletic devel opnent were excellent until the age
of twelve.” Sonme tine thereafter he was involved in a series of
juvenile offenses and was eventually placed in the Illinois
Departnent of Corrections, where he remained until age eighteen.
He received sone psychol ogical testing there, which reflected an
|.Q of 100. It was also “regularly noted that he had anger and
hostility wthin and poor inpul se control” but “seened typically to
respond well to supervision.” After release he “continued his drug
use as an adult, primarily using angel dust, often conbining it
with alcohol.” In Houston, Wst and his friends “spent nost of

their time in bars and on the streets hustling for their noney.”

“No part of any of the referenced records is attached to (or
quoted in) Brown’s affidavit or otherw se of record.
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Brown reports West “has long suffered from headaches” which “are
getting worse now so he “now takes aspirin by the handful”; he
“currently suffers from blurred vision and, on at |east one
occasi on, passed out and fell w thout explanation.” Brown did not
make any diagnosis of insanity, inconpetence, psychosis, or any

particul ar psychol ogi cal nmal ady. However, he did opine that “sone

type of organic brain syndrone” “may exist,” confirmation of which
woul d require “a conpl ete neurol ogi cal exam nation, CAT scan, and
EEG sl eep tracing.” |In support of his “may exist” opinion, Brown
stated that the drugs Wst had been abusing “when taken in
significant dosages over a period of years, can be causative to
brain tissue pathology” and also referred to West’s “history of
headaches, flashbacks, blurred vision, nmultiple head injuries .
one epi sode of passing out w thout explanation and . . . rocking
hi nsel f prior to sleep.”* Brown opined that West’s nurder of Kl aus
Was “a singular event” and it was “highly unlikely” Wst would
“commt such an offense again.” |In support of this opinion, Brown
principally stressed West’'s “history of drug abuse and excessive
consunption of alcohol the day of the crinme”; that the victimwas
a wonman and West, who “experienced problematic relationships with
wonen” har bored “deep-seated anger at wonen”; that “the killing was
done out of loyalty to a friend rather than other crim nal behavi or

li ke robbery or burglary”; and that Wst “did not enter the

victims roomwith the idea of killing her, but did so afterwards

“?No reference is made in this connection to the three tests
Brown adm ni stered (nor i s any docunentati on concerning these tests
or their results of record).
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in an unusual rage state which was out of character for him”
The affidavit of Wst’'s trial counsel, which is wholly
uncontradicted on this record, states in part as foll ows:

“On August 22, 1982, M. West was present in the
courtroomof the 182nd District Court and Roy Ashe and
had an opportunity to talk with him M. Wst appeared
lucid and coherent; he was able to and did respond
appropriately to the questions that we asked.

During the course of our case preparation, both Roy
Ashe [co-counsel] and | visited with M. Wst on nunerous
occasi ons. At no tinme during the course of the
investigation, trial preparation, or trial itself did M.
West give any indication that he was anyt hing other than
sane at the tine he conmtted the of fense and conpetent
to stand trial. He was able to relate details of the
of fense and justified the killing on the basis that the
victimwas at | east partially responsible for his friend
Brett getting killed. M. Wst communicated freely with
Roy Ashe and ne during the course of the trial, often
asking pertinent questions or providing additional

information. In the course of ny preparation | asked M.
West whet her he had ever had any
psychi atri c/ psychol ogi cal probl ens. Wiile | do not
recall his exact response, | feel certain that his
response, coupled with nmy personal observations of M.
West, foreclosed any potential insanity defense. 1In ny
professional opinion |I saw no need to have M. West

undergo a psychiatric exam nation

* * * * * *

In preparation for trial, including the punishnent
phase, | had M. West prepare a background summary of his
wor k history and school history. Unfortunately for the
defense, the information provided by M. Wst was not at
al | hel pf ul and generally damagi ng. Nei t her
conversations with M. Wst nor his sumrary provi ded us
w t h nanes of people (enployers, roomates, school mat es)
who mght testify in his behalf at punishnment. I
personal |y contacted the grandnother who had rai sed M.
West. She refused to testify for himand did not tell ne
anything that conpelled nme to subpoena her in spite of
her refusal.”®

43Def ense counsel al so retained an investigator, and ultimately
“formed the opinion that our strongest defense would be a |ega
defense rather than a factual defense.” Counsel considered the
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As we have many tines held, “[t]he failure to present a case
inmtigation during the sentenci ng phase of a capital nurder trial
is not, per se, ineffective assistance of counsel.” Stringer v.
Jackson, 862 F.2d 1108, 1116 (5th G r. 1988), vacated and renanded
on ot her grounds, 112 S.Ct. 1130 (1992), follow ng remand, 979 F. 2d
38 (5th Gr. 1992) (nodifying original opinion in other respects).
See also, e.g., Wods at 1034-35; Andrews v. Collins, 21 F.3d 612,
623-25 (5th Gr. 1994); Duff-Smth at 1183; Lincecumv. Collins,
958 F.2d 1271, 1278-80 (5th GCr.), cert. denied, 506 U S. 957
(1992); WI kerson at 1065; DelLuna v. Lynaugh, 873 F.2d 757, 758-60
(5th Gr.), cert. denied, 110 S.C. 259 (1989).

West’ s counsel, fromhis observations of and di scussions with
West, and his inquiry of himas to whether “he had ever had any

psychi atri c/ psychol ogi cal probl ens,” was gi ven no reason to suspect
anything significant in that regard, nuch |less any organic brain
syndr one. Nothing in Dr. Brown’'s affidavit even suggests
otherwi se. There is no allegati on—mruch | ess any affidavit or other
evi dence—t hat West had ever been hospitalized for a head injury or
for a nental condition or had ever been diagnosed as havi ng any
sort of brain danmage or psychosis, or that Wst ever gave counsel
any reason to believe that he had ever suffered a head injury or
suffered fromany psychiatric or psychol ogi cal problens. Counsel

i kewi se talked to West’ s grandnother, who refused to testify for

West and provided no useful information. Wst provided no nanes of

possibility of other defenses, including “a dimnished capacity
argunent” but concluded it would not be “particularly viable.”
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potential w tnesses for the puni shnent hearing, and the i nformation
he did provide “was not at all helpful and generally danmaging.”
West has not even al | eged—much | ess provi ded any affidavit or other
evi dence of —anything tending to contradict these statenents.*
Accordi ngly, counsel was not ineffective for failing to further
investigate in these respects. See, e.g., Andrews at 623 (“Because
counsel had no reason to believe that pursuing further

i nvestigation into Andrews’ nental capacity or his background woul d

4“\W\est’'s response to the magistrate judge's report and
recommendation has attached to it a copy of a Mtion for
Evidentiary Hearing and For Funds For Expert Assistance filed in

the state habeas proceeding. The nmotion is signed by habeas
counsel, not by Wst, and is not verified or supported by
affidavit. It alleges that if Wst were granted a hearing he would

call his nother and grandnother. There is no allegation that the
grandnother did not talk to West’s trial counsel, did not then
refuse to testify, or ever provided West’s trial counsel with any
hel pful information; it is nmerely said that “she w |l catal ogue
Robert’s excellent record until his twelfth birthday and his
subsequent juvenile difficulties.” As to the nother, it is alleged
she did not see West until nineteen years after she left himwth
her parents when he was six nonths old, and wll testify to “her
son’s good qualities and worth” (there is no statenent as to the
nature or extent of her contact with himafter seeing himagain,
but the record as a whole nmakes clear it could have only been
mnimal). This notion also states that Wst would call “Various
[unspecified] Walsh El enentary School counselors and St. Charles
Juveni | e Hone Counsel ors who worked with Robert [West] and bel i eved
he had strong qualities and only required tine to mature.” No
letter, report, affidavit, statenent, or other docunent fromthe
nmot her, grandnother, or any of the referenced counselors is
attached to (or even nentioned in) the notion or otherw se of
record. The notion also asserts that West is indigent and requests
funds to retain a Dr. Meri kangus of Yale University Medical School
to performneuropsychiatric testing, including CAT scan, NMWR scan,
and EEG testing to show organic brain syndrone affecting “his

[West’s] ability to control his inpulses and behavior”; it is
stated that “Dr. Merikangus charges $1, 000 a day pl us expenses, and
estimates that the testing will cost in excess of $5,000"; no

report, letter, affidavit, statenent, or other docunent from Dr.
Meri kangus is attached to (or even nentioned in) the notion or
ot herwi se of record.

47



be useful, ‘counsel’s failure to pursue those investigations nmay

not . . . be challenged as unreasonabl e ) (quoting Burger-Kenp,
107 S.Ct. 3114, 3126 (1987)); WIkerson at 1065. See also Cantu v.
Collins, 967 F.2d 1006, 1016 (5th Cr. 1992), cert. denied, 113
S.Ct. 3045 (1993).

Moreover, “[we nust ‘indulge a strong presunption that
counsel’s conduct falls within the wde range of reasonable
pr of essi onal assistance’ and that the ‘chall enged action m ght be
considered sound trial strategy.’” Belye v. Scott, 67 F.2d 535,
538 (5th Cr. 1995) (enphasis added; quoting Strickland, 104 S. C
at 2065), cert. denied, 116 S.Ct. 1438 (1996). See also W/ kerson
at 1065. “The defendant nust overcone the presunption that, under
the circunstances, the ‘chall enged acti on m ght be consi dered sound
trial strategy.’” Strickland, 104 S.Ct. at 2065. In light of the
record as a whole, West has neither alleged nor tendered evidence
of concrete facts sufficient to overcone those presunptions.
Evi dence of West’s drinking on the afternoon and evening of the
of fense was before the jury, and evidence that he customarily
abused alcohol or drugs or had a juvenile record would
be—especially in the pre-Penry setting of this trial—at best a
t wo- edged sword.* See Wods at 1034; King v. Lynaugh, 868 F.2d
1400, 1405 (5th Cr.) (“*jurors are generally unsynpathetic toward
drug abusers’”), cert. denied, 109 S. C. 1576 (1989); DeLuna v.

“®I'n cases tried prior to Penry, counsel is not defective for
failing to anticipate that decision. See Wods at 1034-35; My v.
Collins, 904 F.2d 228, 234 (5th Cr. 1990), cert. denied, 111 S. C
770 (1991).
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Lynaugh, 873 F.2d 757, 759 (5th Cir.), cert. denied, 110 S.Ct. 259
(1989). W observed in Smth v. Black, 904 F.2d 950, 977 (5th Cr
1990), vacated and remanded on other grounds, 112 S. C. 1463
(1992), aff’dinrelevant part, 970 F.2d 1383 (5th Gr. 1992), that
al though certain “mtigating evidence m ght have been presented’
but was not, nevertheless “it is equally possible that Smth’'s
trial counsel had sound strategic reasons for not presenting it,
and we cannot specul ate that Smth was unconstitutionally inpaired
by any ineffective assistance on such an allegation.”*

West has not shown that his counsel was constitutionally
def ecti ve.

Mor eover, not only has West failed to show that his counsel’s
performance was defective, he has also failed to showthe requisite

Strickland prejudice. Evenif Dr. Brown had testified as stated in

“%We have held that counsel was not ineffective for
insufficiently investigating as to whether West suffered fromsone
sort of organic brain syndrome or significant nental illness
because there was nothing to factually put counsel on notice of any
reasonabl e | i kelihood that any such condition existed. W further
note that in this pre-Penry case there was nothing to put counsel
on notice that such an investigation mght be legally fruitful
i.e., that if there were such a condition it would be helpful to
West to introduce evidence of it. See Andrews at 625 (failure to
i ntroduce evidence of defendant’s “‘brain damage woul d have been a
reasonabl e strategic decision; after all, such evidence is doubl e-
edged’ ”); Mditley v. Collins, 18 F.3d 1223, 1228 (5th Gr. 1994)
(sane). And, evidence of “anger and hostility within,” *“poor
i npul se control,” and “deep-seated anger at wonen” also plainly
fall within this category. I ndeed, Iin West’'s response to the
magi strate judge’'s report and recommendation, it is stated that
“the overwhelmng inference” is that trial counsel’s failure to
present mtigating evidence “was a direct result of trial counsel’s
judgnent that he was precluded from presenting the mtigating
evi dence available to him because it would prejudice his client
given the Texas [capital sentencing] schene,” particularly the
second (future dangerousness) i ssue.
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his affidavit, and even if it were shown that West had a history of
drug and al cohol abuse, and had sone character of organic brain
syndrone that dimnished his “ability to control his inpulses and
behavior,” and even if his grandnother and counsel ors were to have
testified to his good behavior in grade school (see note 43,
supra), we are convinced that there is no reasonabl e probability—no
probability sufficient to wundermne our confidence in the
sentencing (or the guilty) verdi ct— hat the outcone woul d have been
different. Strickland, 104 S. C. at 2068. West forced his way
into the roomof the victim—a woman he barely knew—n the mddle
of the night, and admtted that he had gone there with intent to
kill her. He did so in a nost brutal and savage manner, but only
after putting her through a horrifying and degrading series of
assaul ts that nmust have produced t he nost exqui site nental angui sh.
H s asserted reason for doing so—that he believed she had
identified Barstowto Longfellow, resulting in Barstow s deat h—was
nmost unlikely to favorably inpress any reasonable jury. Anong
ot her things, there is absolutely nothing to suggest that Wst even
bel i eved that Klaus’ asserted identification of Barstow was other
than whol Iy innocent and w t hout know edge of the supposed danger
to which it exposed Barstow. Mbreover, there is nothing to suggest
t hat West had any real reason, beyond pure specul ation, to believe
that Longfellow killed Barstow or had him kill ed. Finally, al

this sinply makes matters worse for West as it was he who committed
the preneditated, unprovoked, vicious, and al nost fatal stabbing

and robbery of Longfellow. And, it is sinply ludicrous to inmgine
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that a jury considering Klaus’ nmurder would be favorably inclined
to West even if it believed Dr. Brown’s theory that he acted from
“deep-seated anger at wonen.” Nor would such a theory, or Dr.
Brown’s related theory that Wst was not otherw se violent or
inclined to crimnal violence such as robbery, |ikely be given any
significance and weight by a jury that heard the undisputed
evi dence of West’'s wholly preneditated and unprovoked robbery and
al nost fatal vicious knifing and assault of Longfellow. Thi s
prenedi tated Longfell ow offense also underm nes any theory that
West was violent only because of Jlack of inpulse control.
Strickland prejudice is not showmn. See, e.g., dass v. Bl ackburn,
791 F.2d 1165, 1170-71 (5th Cr. 1986). See also, e.g., Wods at
1035; Andrews at 624-25; Duhanel v. Collins, 955 F. 2d 962, 966 (5th
Cir. 1992); WIkerson at 1065.

West asserts he was entitled to a federal evidentiary hearing.
We di sagree. ““TI]f the record is clearly adequate to fairly
di spose of the clai ns of i nadequate representation, further inquiry

IS unnecessary. DeLuna at 760 (quoting Byrne v. Butler, 845 F. 2d
501, 512 (5th Cir.), cert. denied, 108 S.Ct. 2918 (1988)). “[No
hearing is necessary because the state court record contains
adequate, relevant evidence on the factual basis for an
i neffectiveness claim” Lincecumv. Collins, 958 F.2d 1271, 1280
(5th Cr.), cert. denied, 506 U S. 957 (1992). West makes no
concrete or specific factual allegations, nuch |less submts any

affidavits or other evidence, disputing the statenents in tria

counsel’'s affidavit filed in the state habeas proceedings or
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ot herwi se tending to show an entitlenent to habeas relief. He was
thus not entitled to an evidentiary hearing. Russell v. Lynaugh,
892 F.2d 1205, 1212-1214 (5th Gr. 1989), cert. denied, 111 S C
2909 (1991). Moreover, the state properly noved for sunmary
judgnent, and the full state record (before the district court
below) prima facie entitled it to judgnent, but West, who had the
burden of proof, filed no opposing summary judgnent evi dence ot her
than the affidavit of Dr. Brown, which does not establish either
the deficient performance or the prejudice prong of Strickland
Summary judgnent was thus proper. See, e.g., Little v. Liquid Air
Corp., 37 F.3d 1069, 1075-76 (5th Cr. 1994) (en banc).

West also argues that the district court should not have
accorded the presunption of correctness to the state trial habeas
court’s findings because the state court did not afford Wst a
“l'ive” evidentiary hearing but instead relied on affidavits, and
because the state trial court was biased against him These
contentions do not entitle West to relief. To begin with, the
record before the district court bel ow, wholly apart fromthe state
habeas trial court’s findings and conclusions, failed to
denonstrate any genuine dispute as to any material fact that, if
resolved in West’s favor, would entitle himto habeas relief. As
noted, the affidavits of West’'s counsel are undisputed. |ndeed,
West does not even allege concrete, specific facts that, in |ight
of the state record (exclusive of the state trial habeas court’s
findings and conclusions), dispute such affidavits or otherw se

would entitle West to relief. Any defect in the state tria
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court’s habeas proceedings is imuaterial.?

4"Mor eover, we disagree with West's clains that the state
habeas court’s findings were not entitled to the presunption of
correctness under 28 U S.C. 8§ 2254(d). The fact that a “live”
heari ng was not held is not controlling, and the state habeas court
can generally even resolve conflicts in affidavits, where the judge
who presided at trial also presides at the habeas hearing, as was
the case here. See May v. Collins, 955 F.2d 299, 311-314 (5th
Cr.), cert. denied, 112 S.C. 1925 (1992); Carter v. Collins, 918
F.2d 1198, 1202 (5th Cr. 1990). See also Perrillo v. Johnson, 79

F.3d 441, 446-47 (5th Gr. 1996). Moreover, as we said in
Lincecum “here the state [habeas] court was not even faced with
conpeting affidavits,” id. at 1279, and so there was thus nothing
to have a “live” hearing about.

West’s claim of bias on the part of the state trial habeas
court does not change the result. Wth his unverified opposition
to the magistrate judge’'s report, West filed a transcript of the
August 25, 1987, proceedi ngs before the state habeas court, which
reflects an unsworn argunent by West’'s habeas counsel on an
asserted August 24, 1987, oral notion to recuse the state tria
j udge (which notion to recuse does not appear of record); the oral
motion was allegedly based on the state trial court’s having
indicated to West’s habeas counsel in chanbers on June 12, 1987,
the day West’'s execution date was set for July 15, 1987, that the
court had “a relationship” with West’s trial counsel and thought
hi ghly of him and that he had done a good job representing West,
and that “the only action this Court would like to be involved in
in the future with regard to M. Wst would be to see the
nmot her fucker fried.” On July 9, 1987, West (represented by the
sane habeas counsel throughout) filed his state habeas petition in
the state trial court (on July 13, 1987, the state trial court
reset West’'s execution date for Septenber 2, 1987) and he filed an
anended st ate habeas petition on August 23, 1987, and on August 24,
1987, a state habeas notion for evidentiary hearing and for funds
for expert assistance; in none of these filings does Wst seek
recusal of the state trial judge, though he had known of the
al l eged grounds since June 12; nor did Wst ever raise any such
matter in the Court of Crimnal Appeals) (whose decision was
entered August 31), which is the only court enpowered to finally
act on the wit. Briddle at 375 & n.18. No valid reason for not

raising the matter earlier has been suggested. Any deni al of
West’'s alleged oral notion was not inproper, due to its | ateness
and obvi ous del ayi ng purpose. Since the notion, if any, was

untinely and not in witing (or verified), under Texas law it did
not have to be acted on by another judge. See DeBlanc v. State,
799 S.W2d 701, 705 (Tex. Crim App. 1990). Moreover, the alleged
coment about West (even if the state court were required to trust
an unverified statenent as to an unrecorded remark nmade nore than
two nonths previously, which it was not) was obviously based on
matters | earned at trial and, though i nappropriate, does not reveal
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We reject West’ s contentions on appeal respecting ineffective
assi stance of counsel and the denial of an evidentiary hearing.
Concl usi on
For the reasons stated, we affirmthe district court’s deni al

of habeas relief.“8

AFFI RVED.

“such a high degree of favoritism or antagonism as to nmake fair
judgnent inpossible.” Liteky v. United States, 114 S. C. 1147
1157 (1994). This is particularly so where there were no conflicts
inthe evidence to resolve and no need for a hearing. Cf. Lincecum
at 1279, 1280.

8After West's appeal was lodged in this Court, West, through
counsel, noved in this Court “to Enlarge the Record” to include an
affidavit of counsel, |ikew se executed by counsel after this
appeal was filed, concerning matters allegedly known to counse
well prior tothe filing of the state’s notion for summary j udgnment
below. The state has opposed the notion. W deny it. None of
what i s sought to be included was filed or tendered to the district
court below (or to the state courts) and no good reason appears why
it was not. All other pending undi sposed of notions are deni ed.
All stays of execution heretofore entered herein are vacat ed.
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