IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 88-2278

JOHN HENRY SELVAGE
Peti ti oner- Appel | ee-

Appel | ant,

ver sus

JAMES A. COLLINS, Director,
Texas Departnment of Crim nal
Justice, Institutional D vision,
Respondent - Appel | ant -

Appel | ee.

Appeal fromthe United States District Court
for the Southern District of Texas

(August 27, 1992)

Before POLITZ, Chief Judge, H G3 NBOTHAM and WENER, GCrcuit
Judges.

H G3 NBOTHAM Circuit Judge:
| .
We return to the clainms of John Henry Selvage including his
claimthat the jury could not give due expression to his mtigating
evi dence under the three question subm ssion required at the tine

of his trial in Texas.! W rejected Selvage's clains in his second

1See Penry v. Lynaugh, 106 L.Ed.2d 256 (1989). Selvage
raises three interrelated "Penry" clainms, including a claimthat
the sentencing statute prevented the presentation of additional
mtigating evidence and al so prevented trial counsel's
i nvestigation of available mtigating evidence. None of these
clains was made in Selvage's first federal habeas.




federal habeas petition, because we found that his Penry clains
were barred by the absence of a contenporaneous objection.?
Utimately, on aremand fromthe Suprene Court with instructions to
determne if Texas would persist in asserting the procedural bar,
we certified the question to the Texas Court of Crimnal Appeals.?

The Texas Court of Crimnal Appeals found no procedural bar.*
In the neantine the Suprene Court limted the scope of a successive
federal habeas claim?® Absent | egal cause and prejudice, a federal
court may not reach the nerits of (a) clains nmade in a successive
federal habeas petition which raise grounds identical to grounds of
an earlier claim decided on the nerits, (b) new clains, not
previously raised which abuse the wit, and (c) procedurally
defaulted clains, unless the claiminplicates | egal innocence. As
we wll explain, Selvage cannot neet the cause and prejudice
requi renment and must denonstrate that his new clains in this his
second federal habeas petition inplicate |egal innocence.?®

.
In Cuevas v. Collins, F.2d _ (1991), we found that the

| egal basis for a Penry claimwas available at |east as early as

1980, sone five years before Cuevas filed his second federal habeas

2Sel vage v. Lynaugh, 842 F.2d 89 (5th Cir. 1988).

3Sel vage v. Collins, Uus , 110 SSC. 974 (1990); 897
F.2d 745 (5th Gr. 1990).

‘Sel vage v. Bl ack, S.w2ad , No. 71,024 (Tex. Crim
App. May 29, 1991).

sMed esky v. Zant, Us _ , 111 S. . 1454 (1991).

fSawyer v. Witley, 112 S.Ct. 2514, 2519 (1992).
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petition. Selvage's first petition for habeas relief was filed in

1985. Applying Engle v. lIsaac, 456 U. S. 107 (1982), we also

rejected as | egal cause any perceived futility in pursuing a Penry
claim Selvage can proceed then only if his clains inplicate | ega
i nnocence of the death sentence.
L1,
Qur task is to apply to the quite different Texas capital
sentenci ng schene the Suprene Court's treatnent of the Louisiana

sentencing schenme in Sawer v. Witley, 112 S. C. 2514 (1992).

Sawyer is part of the Court's continuing effort to define the
concept of legal innocence of a sentence. Chief Justice Rehnqui st
explained for the majority:

[ T] he actual innocence requirenent nust focus on those

el ements which render a defendant eligible for the death

penal ty, and not on additional mtigating evidence which

was prevented from being introduced as a result of a

cl ai med constitutional error.

Id. at 4659.

Chi ef Justice Rehnquist saw three possible ways to define
actual innocence. First, and the nost stringent would be to "limt
the showng to the elenents of the crine which the state has nade
a capital offense."” |1d. at 2521. A second possible definition and
t he nost | enient would be to extend the definition to consideration
of mtigating evidence which bore on the discretionary decisionto
i npose the penalty. In the Court's view, the second definition

would be quite close to the definition of prejudice for many

constitutional errors and by requiring a petitioner to showlittle



nmore than an adverse effect on discretionary decisions would work
a practical evasion of the cause and prejudice limt.

The court took a third and m ddl e course. The Chief Justice
observed that Louisiana uses both the elenents of the crime and
aggravating factors to narrow the class of defendants eligible for
the death penalty. The court held that a petitioner nust "show by
cl ear and convi nci ng evidence that but for constitutional error at
hi s sentencing hearing, no reasonable juror would have found him
eligible for the death penalty."” 1d. at 2523. Actual innocence
means that a jury could not have found one or nore essentia
narrow ng factors--that is, "elenents which render a defendant
eligible to have the death penalty inposed.” |1d. at 4659.

| V.

Texas argues that Penry error cannot inplicate actual
i nnocence of a capital sentence in Texas because any person
convicted of capital nurder in Texas is "eligible" for the death
penal ty. This is because, the argunent continues, the two
statutory questions informthe jury's discretion and do not narrow
in a relevant way the class of defendants eligible for the death
penal ty.

Sel vage argues that "a capital jury in Texas is not authori zed
to inpose death wunless and wuntil it <considers mtigating
circunstances.” This is so Selvage argues, both as a matter of
state |law and under Furman's required narrowi ng of the class of

deat h-el i gi bl e def endants.



Texas and Loui siana differ in their narrow ng of the class of
persons eligible for a death sentence. |In Louisiana the jury nust
find an aggravating circunstance before it can exercise its
di scretion. Texas narrows the offense. The difficulty is that
Texas continues its narrow ng in the sentencing phase by requiring
affirmative answers to questions of deliberateness and future
dangerousness. Under state law if the jury gives an affirmative
answer to both questions, the trial court nust inpose the death
sentence. At the sane tine, the questions do not "hone in on the
obj ective factors or conditions that nust be shown to exist before
a defendant is eligible to have the death penalty inposed.” [d. at
2523. To the contrary, as Selvage's clains illustrate, it is a
"difficult task to assess how jurors would have reacted to
addi tional showings of mtigating factors.” 1d. at 2522.

Sel vage' s argunent reduces to the contention that there was
"additional mtigating evidence which was prevented from being
introduced as a result of a clainmed constitutional error." 112
S.C. at 2523. Hi s argunent is that evidence he did offer and

evi dence he woul d have offered but for constitutional error would

have mattered--that it was prejudicial. Sawyer explicitly held
that such a claimdid not focus on "actual innocence."” 112 S.Ct

at 2524. Selvage was "eligible" for the death penalty with or
wi t hout the evidence.

We recogni ze that in practical ternms this neans that federa

courts will not entertain error in a successive federa

Penry'
wit. This is the direct sum of M esky and Sawyer. Justice



Stevens urged the court to adopt a "clearly erroneous" test to
escape this result, but he did so in a dissenting opinion joined
only by Justices Bl ackmun and O Connor.’

We are persuaded that Selvage's clains failed to inplicate
i nnocence of the death sentence and are foreclosed by Md esky and
Sawyer . We nust affirm the district court's dismssal of the

petition and vacate the stay of execution.

‘'Sawer v. Witley, u. S. , 112 S.Ct. 2514, 2530
(1992) (J. Stevens, dissenting).




