IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

Nos. 89-2868
89- 6226

RI TA RANGEL, ET AL.,
Pl ai ntiffs-Appellees,
V.
THE ATTORNEY GENERAL and
THE SECRETARY OF STATE OF
THE STATE OF TEXAS

Def endant s- Appel | ant s.

Appeals fromthe United States District Court
for the Southern District of Texas

( Novenber 18, 1993 )

Before KING and JOLLY, Circuit Judges, and PARKER, District
Judge.

KING Circuit Judge:

This section 2 voting rights appeal raises one issue: D d
the district court clearly err in finding legally significant
white bloc voting in elections involving the Thirteenth Court of
Appeal s for the State of Texas? For the reasons di scussed bel ow,
we conclude that the district court did commt clear error in
finding -- essentially on the basis of one election -- that

whites vote sufficiently as a bloc so as to usually defeat the

" Chief District Judge of the Eastern District of Texas,
sitting by designation.



preferred candidate of Hispanics in Thirteenth Court el ections.

Accordingly, we reverse the judgnent of the district court.

| . Background

In 1988, two Hispanic registered voters ("Plaintiffs") filed
suit against various officials of Texas ("State Defendants").
They all eged that the manner in which Texas elects judges to the
Thirteenth Court of Appeals violates section 2 of the Voting
Ri ghts Act of 1965, as anended, 42 U . S.C. §8 1973. In particular,
the Plaintiffs contended that the current practice of electing
the six judges of the Thirteenth Court froman at-large election
district, which covers sone twenty counties, inpermssibly
dilutes the voting strength of Hi spanics.

The section 2 liability issue was tried to the district
court in April 1989. Thereafter, on July 28, 1989, the district
court entered findings of fact and conclusions of law. The
district court first found that, in 1988, Hi spanics conprised 46%
of the registered voters! in the twenty-county area constituting
the Thirteenth Judicial D strict. The court went on to find that
the Plaintiffs had satisfied the three threshold requirenents set

forth in Thornburg v. G ngles, 478 U. S. 30 (1986). Specifically,

the court found: (a) that four single-nenber districts could be

drawn in which H spanics would constitute 63. 7% of the total

Y'1n this case, the Plaintiffs and the State Defendants
i ntroduced evidence relating to registered voters rather than
voting age popul ation, thereby elimnating questions about the
statistics fromthe presence of non-citizens in the voting age
popul ati on.



popul ation; (b) that H spanics in the Thirteenth Judici al
District are politically cohesive; and (c) that there is legally
significant white bloc voting in the Thirteenth Judi ci al
District. The district court then analyzed the totality of the
circunstances or Zinmmer factors -- specifically, the factors
listed in the Senate Report acconpanying the 1982 anendnents to
section 2, see S. Rep. No. 417, 97th Cong., 2d Sess. (1982),
reprinted in 1982 U S.CC AN 177 (citing Zinmer v. MKeithen,

485 F. 2d 1297 (5th G r. 1973) (en banc), aff'd per curiam sub
nom East Carroll Parish School Board v. Marshall, 424 U. S. 636

(1976)). It concluded that the follow ng Zimer factors wei ghed

in favor of a vote dilution finding: (a) the history of "sone
discrimnation in the 20-county area that touched the rights of

Hi spanics to participate in the political process”; (b) the "high
degree of racial polarization wwthin a majority of the counties
in the 20-county area"; (c) the unusually large size and

popul ation of the Thirteenth Judicial District; and (d)

soci oecononmi ¢ disparities between H spanics and Angl os.

Based on these findings, the district court concl uded that
the Plaintiffs had proven a section 2 violation. It specifically
held that "the at-large nature of the election systemused to
el ect judges to the Thirteenth Court of Appeals nmakes it nore
difficult for H spanics to elect representatives of their choice,
t hus maki ng the present process violative of law" The district

court gave the parties thirty days "to neet and negotiate on a

proposed renedy." The district court further instructed the



parties, in the event they could not reach an agreenent
concerning the renedy, to separately submt their proposed
remedies to the court within forty-five days.

The State Defendants imedi ately filed a notice of appeal
chall enging the district court's section 2 liability finding. 1In
an "abundance of caution," the State Defendants further requested
the district court to certify its liability determ nation
pursuant to 28 U.S.C. § 1292(b). The district court declined to
do so and instead entered a judgnent adopting the Plaintiffs
proposed renmedy on Novenber 3, 1989. In this judgnent, the
district court ordered an "interimplan” to be inplenented in
"all future elections.” This plan calls for, anong other things,
dividing the current Thirteenth Judicial District into siXx
singl e-nenber districts. The State Defendants also filed a

notice of appeal fromthis judgnent, again indicating their

intent to contest the district court's liability determ nation.?

2 nitially, there was sonme question as to whether we had
jurisdiction to consider the State Defendants' first appeal from
the district court's liability determ nation, which was not
certified pursuant to 28 U . S.C. § 1292(b). W now concl ude,
however, that the State Defendants' appeal fromthe district
court's judgnent on Novenber 3, which was for all practical
pur poses a permanent injunction disposing of the entire
controversy, gives us jurisdiction to consider the district
court's earlier liability decision. See 9 MXORE S FEDERAL PRACTICE
110.20[ 1] (2d ed. 1993) ("O course if an order granting a
per manent injunction di sposes of the entire controversy, it is
appeal able as a final decision under 28 U S.C. § 1291.").
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1. Analysis

The State Defendants argue that the district court's section
2 liability determnation nust be reversed. They argue
specifically that the district court clearly erred in finding --
on the basis of one election -- that whites vote sufficiently as
a bloc inthe Thirteenth Judicial D strict so as usually to
defeat the Hi spanic-preferred candidate. W agree.

A.  The Legal Test for Wiite Bloc Voting

To establish legally significant white bloc voting under the
G ngles threshold inquiry, mnority plaintiffs "nust be able to
denonstrate that the white majority votes sufficiently as a bl oc
to enable it -- in the absence of special circunstances such as
the mnority candi date runni ng unopposed -- usually to defeat the
mnority's preferred candidate.” dGngles, 478 U S. at 51
(enphasi s added). Said another way, to prove |egally significant

white bloc voting, mnority plaintiffs nust present evidence of

"a white bloc vote that normally will defeat the conbined
strength of mnority support plus white "crossover' votes." |d.
at 56. It is the "usual predictability of the magjority's success

[that] distinguishes structural dilution fromthe nere | oss of an
occasional election.” 1d. at 51.

The anpbunt of white bloc voting that can generally cance
out mnority voting strength will, of course, "vary fromdistrict
to district according to a nunber of factors.”" 1d. at 56. Anpbng
the factors affecting this inquiry is the percentage of

registered voters in the district who are nenbers of the mnority



group. 1d. Were, as in the Thirteenth Judicial D strict, the
mnority group borders on constituting a majority of registered
voters, it wll probably be nore difficult to establish a white
bl oc vote that will usually defeat the mnority group's preferred
candi date. Conversely, if the mnority group constitutes only a
smal |l fraction of the total nunber of registered voters, it my
be, relatively speaking, easier for the nenbers of that group to
establish their effective subnergence in a white nmajority.
B. Standard of Review
Because a district court's finding of legally significant

white bloc voting is a question of fact, we reviewit for clear

error. See G ngles, 478 U. S. at 77-80; Wstwego Citizens for

Better Gov't v. Gty of Westweqgo, 872 F.2d 1201, 1203 (5th Cr

1989) ("Westwego 1"); Canpos v. Gty of Baytown, 840 F.2d 1240,

1243 (5th Cir. 1988), cert. denied, 492 U S. 905 (1989). That

is, as long as the district court applies the appropriate |egal
standards, we will not reverse its finding of legally significant
white bloc voting unless, based upon the entire record, we are
“"left with the definite and firmconviction that a m stake has

been commtted.” Anderson v. City of Bessener Cty, 470 U. S

564, 573 (1985). |If the district court's account of the evidence
is plausible in light of the record viewed in its entirety, we

wll not reverse it -- even if convinced that had we been sitting
as trier of fact, we would have wei ghed the evidence differently.

ld. at 573-74.



C. The Rel evant El ections

In this case, the district court found that there was
legally significant white bloc voting in judicial elections
involving the Thirteenth Court of Appeals by relying "heavily" on
the 1984 Denocratic primary race for the Thirteenth Court between
Justice Horace Young ("Young") and Honmer Salinas ("Salinas") --
the only race for that court pitting an Angl o candi date agai nst a
Hi spani ¢ candidate. |In that race, Salinas, who was clearly the
preferred candi date of Hispanic voters, was defeated by a margin
of 57%to 43% 2% Cbviously, this race is highly probative. See,
e.q., Magnolia Bar Ass'n, Inc. v. Lee, 994 F.2d 1143, 1149 (5th

Cir. 1993) (recapitulating that "el ections involving the
particular office at issue will be nore relevant than el ections
i nvol ving other offices").*

However, since the focus of the third G ngles factor is upon
the usual predictability of the nmajority's success, evidence of
one or two elections may not give a conplete picture as to voting

patterns within the district generally. Thus, where, as here,

S Up tothe tine of trial, only two Hi spanics had been
elected to the Thirteenth Court, both in uncontested el ections.
Justice Raul Gonzal ez was appointed to serve on that court in
1981, and ran unopposed for the position in 1982, after which
time he was appointed to the Texas Suprene Court. Justice
Fortunato P. Benavi des was appointed to fill his seat on the
Thirteenth Court, and he ran unopposed for the office in 1986 and
1988.

4 W have al so noted that, "when statistical evidence is
used to establish legally significant white bloc voting, the nost
probative elections are generally those in which a mnority
candi date runs against a white candidate.” Mgnolia Bar Ass'n,
Inc. v. Lee, 994 F.2d 1143, 1149 (5th Gr. 1993).
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there is evidence of only one election on all fours wth the
chal | enged process, that evidence nust be viewed together with
avai |l abl e evidence of other elections "that enconpass nore
geographic area than just [the election district at issue]:
e.g., . . . state-wide or national elections,"® to determ ne
whet her significant white bloc voting and the other G ngles

el ements are net. See Citizens for a Better Getna v. City of

Getna, 834 F.2d 496, 502 & n.13 (5th Cr. 1987) (citing G ngles,

489 U. S at 57 n.25), cert. denied, 492 U S. 905 (1989); Westwego
I, 872 F.2d at 120.

1. Exogenous El ecti ons

Suppl enenting the evidence of the Young/ Salinas race,
evi dence was offered by both sides of the foll ow ng exogenous
judicial elections pitting an Angl o candi date agai nst a Hi spanic
candidate in the Denocratic primary® fromwhich the district
court could also find indications of racial voting patterns in

the twenty-county area:

5> Westwego Citizens for Better Gov't v. City of Wstweqo,
946 F.2d 1109, 1112 n.2 (5th Cr. 1991).

6 In fact, there had only been four contested el ections of
any kind for the Thirteenth Court, all in the Denocratic primary.
Al ong these lines, the parties have conceded that the Denocratic
primary is the effective determ nant of who will sit on the
Thirteenth Court. Indeed, in its brief on appeal, the State
Def endants note that "[t]hrough trial no one had ever sought the
Republican party nom nation for a seat on the court; only
Denocratic party nom nees had been elected to the court in
general elections.” Thus, no one has argued that, even if
Hi spani c-preferred candi dates are consistently defeated by a
white bloc vote, those defeats are nore likely the result of
partisan affiliation than racial bias in the electorate. E.g.,
League of United Latin Anerican G tizens, Council No. 4434 v.
Cenents, 999 F.2d 831, 850 (5th Cr. 1993) (en banc).
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(1)

(2)

(3)

(4)

(5)

The 1984 Denocratic primary for the Texas Court of
Crim nal Appeals, in which George Martinez ("Martinez")
-- the Hi spanic-preferred candidate -- garnered 38% of
the total vote and 11.3% of the Anglo vote in the
twenty-county area, nmaking himthe top vote-getter;
The 1986 Denocratic primary for the Texas Court of
Crim nal Appeals, in which Martinez again received the
majority of total vote -- this tinme winning 47% of the
total vote and 16% of the Anglo vote in the twenty-
county area’;

The 1986 Denocratic primary runoff for the Texas Court
of Crimnal Appeals, in which Martinez received 60% of
the total vote in the Thirteenth District area --

i ncl udi ng 22% of the white crossover vote;

The 1986 Denocratic primary for the Texas Suprene
Court, in which Justice Raul Gonzal ez (" CGonzal ez") --
the Hi spanic-preferred candidate -- was able to garner
60% of the total vote, including 28. 7% of the Anglo
vote, in the twenty-county area®, and

The 1986 Denocratic primary runoff for the Texas

Suprene Court, in which Justice Gonzal ez received 72%

" The next nost successful candidate only recei ved 20% of

t he total

vot e.

8 Justice Gonzal ez’ three Angl o opponents, by contrast,
received only 40% of the total vote in the sane area.
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of the votes in the twenty-county area, including 40%
of the Anglo vote, and defeated his Angl o opponent.?®
The district court discounted these exogenous judicial races
in large part because they were "state-w de." However, the
exogenous character of the el ections does not render them
nonprobative in a case where there is only one election on al
fours. The statistics show ng the perfornmance of these
candi dates over the entire twenty-county area is, in our view,
quite indicative of district-w de voting patterns.
The trial court also considered the elections not to be
hi ghly probative because it found the w nning candi date to be

uni que!® or because no evidence was introduced to determine the

% Al t hough, as noted above, the parties agree that the
determ native vote is in the Denocratic prinmary, we note that
evi dence of general election voting patterns may al so be
probative as to voting dilution. For exanple, in Gngles, the
Suprene Court tacitly approved the district court's concl usion
t hat general elections could provide further evidence on the
third factor of the threshold test. Thornburg v. G ngles, 478
US 30, 60 n.29 (1986). The district court in the G ngles case
had considered relevant the fact that, "although w nning the
[ Denocratic] primary in [the relevant] district is historically
tantamount to el ection, 55% of whites declined to vote for the
Denocratic black candidate in the general election.” |1d.
Conversely, in the instant case, the Hispanic-preferred candi date
in the Suprene Court general elections -- which are the only
general elections contained in the record -- continued to garner
the majority of votes. Specifically, Justice Gonzal ez received
61% of the total district-wide vote in the 1984 general election
and won 68% of the vote in the 20-county area in 1988.

10 The district court appeared to believe that Justice
Gonzal ez was "unique," and that his victory over an Anglo
opponent should therefore be discounted, because he was backed by
bot h Republicans and Denocrats. Wile this my nmake Justice
Gonzal ez unique, we fail to see why, as a general matter, it
makes his victory over his Angl o opponent nonprobative. Further,
the relevant evidence with respect to Justice Gonzal ez' race was
the evidence of the voting pattern in the twenty-county area,
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"honme" area of the candidate. The court surm sed that Gonzal ez
was "hypot hetically" successful in the twenty-county area for his
Suprene Court canpai gn because he was a native of the area.
Conversely, it observed that there was no evidence as to the
ot her candidate's hone area. This "hypothetical” limtation upon
the evidence is flawed because it involves specul ati on about a
subj ective factor affecting voter preference for which there is
no evi dence in the record.

Finally, the district court discredited the evidence
i nvol ving Martinez' 1984 bid for the Court of Crimnal Appeals
since it was "theoretically" possible (there being no evidence on
the subject) that he was not ultimtely successful in the 1984
primary runoff. While that may be a basis for caution with
respect to Martinez' victory in the 1984 primary, it does not
undercut the fact that Martinez was clearly the top vote-getter
t hroughout the twenty-county area in the 1986 Denocratic prinmary,
as well as in the 1986 run-off election. Moreover, the fact that
Martinez may not have been successful state-w de does not
mlitate agai nst consideration of the overwhel m ngly favorable
results of the primary elections specific to the Thirteenth
District.

In sunmary, the district court's reasons for disregarding
t he success of Hispanic candidates in these exogenous el ections
are largely conjecture, and its assunptions sinply do not inpeach

the significant evidence that mnority judicial candi dates have

whi ch both parties concede to be heavily Denocrati c.
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been successful in the Thirteenth District. The evi dence of
t hese exogenous el ections is denonstrative of voting patterns in
the entire twenty-county area at issue since the statistics are
district-wde and specific to the Thirteenth regi on. Moreover,
the elections were for judicial positions and thus nost closely
resenble the elections at issue. The notable Hi spanic success in
t hese exogenous el ections cuts heavily against a finding of
legally significant white bloc voting. W find, therefore, that
it was error for the district court to disregard this body of
exogenous el ection evidence when it had only one indi genous
el ection fromwhich to consider the third G ngles factor.

2. "Bui | di ng Bl ock"” or "Mbsaic" Elections

The court bel ow al so di scounted evidence from el ections
that took place in selected cities, counties, and i ndependent
school districts within the twenty-county voting district --
which we refer to as "nosaic" or "building block" elections.?!
We agree with the district court that these el ections were of
negligi ble probative value in the instant case. At trial, the
Plaintiffs introduced evidence of city- and county-w de el ections
and school district elections, as well as a host of "nosaic"

el ections within Bee and San Patrici o Counties, as evidence,

11 At oral argunment, the Plaintiffs suggested that the
results fromthese el ections provide support for the district
court's finding of legally significant white bl oc voting.
Interestingly, however, Plaintiffs took a contradictory position
intheir brief by criticizing what they characteri zed as the
State Defendants' argunent that evidence of voting patterns in
districts smaller than the one at issue is not |legally probative.
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inter alia, of legally significant white bloc voting within the
entire twenty-county area challenged. The district court
assessed this nosaic evidence as "uni npressive." W concur with
the district court's view that this evidence "does little to
establi sh whether Anglos are able to defeat the mnority's
preferred candidate" in the twenty-county area. See also

Carrollton Branch of NAACP v. Stallings, 829 F.2d 1547, 1558,

1560 (11th G r. 1987) (Tuttle, J.) (rejecting evidence of city-
w de el ection contests as not probative of county-w de voting

practices), cert. denied, 485 U S. 936 (1988); cf. M ssissipp

State Chapter, Operation PUSH v. Mbus, 932 F.2d 400, 409-11 (5th

Cir. 1991) (evidence of insignificant voter registration
disparities within individual towns or counties did not inpeach
evi dence of pronounced disparity with respect to overall state
registration rates).

Al t hough we express no opinion about use of a "building
bl ock” or "nosaic" theory in general -- i.e., showing legally
significant white bloc voting by referring to elections from
areas smaller than the election district -- we agree with the
district court that the Plaintiffs in this case did not present
evi dence from enough of the "blocks" within the twenty-county
area to be probative of voting patterns in the district as a
whol e. Both parties agree that the denographics of the
Thirteenth Judicial District vary enornously between the
sout hern, Hi spanic-concentrated counties and the northern, Anglo-

concentrated ones. Mst of the building block evidence
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i ntroduced involved cities, independent school districts, or
counties (particularly Bee and San Patricio Counties) wthin the
twenty-county area nmaking up the Thirteenth District, and, |ike
the district court, we are not able to conclude that this
evidence froma scattering of voting subsets is indicative of
county-w de voting -- or nore particularly district-w de voting

-- as a whole.??

I11. Conclusion

In conclusion, we do not find the district court's finding
of legally significant white bloc voting to be plausible in Iight
of the record viewed in its entirety. Although the district
court could reasonably give nore weight to the 1984 Young/ Sal i nas
Denocratic primary race in assessing the white bl oc voting
inquiry, this single race is not sufficient, in our view, to
support a determ nation that the white bloc vote will usually
defeat the preferred candidate of H spanics in Thirteenth Court
elections. Gven the limted nunber of Thirteenth Court
el ections, the district court should not have di scounted several
exogenous judicial elections in which the H spanic (and Hi spanic-
preferred) candidates won -- in one case with substantial support

fromAnglo voters. See Getna, 834 F.2d at 502 (recogni zing that

12 Some of this "evidence" will not bear much wei ght since
it involves allegations of vote dilution or racial polarization
rather than judicial findings. Mreover, a significant part of
the evidence includes lawsuits involving issues, such as raci al
di scrimnation, which are relevant to the Zimer factors analysis
reached if a prima facie case of vote dilution is nmade, but are
not pertinent to the threshold white bloc voting inquiry.
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exogenous el ections becone nore rel evant where the avail able data
is sparse). In light of these elections, the defeat of Salinas
in the 1984 Denocratic primary | ooks nuch nore |ike the |oss of
an "occasional election" -- not |ike evidence of the "usual

predictability of the majority's success.”" See Gngles, 478 U S

at 51.

Qur conclusion that the district court clearly erred in
finding legally significant white bloc voting is reinforced by
the fact that, at the tinme of trial, H spanics constituted 46% of
the registered voters in the Thirteenth Judicial D strict. The
evidence at trial revealed that H spanic voters could contro
el ection outcones with relatively little support from Anglo
voters. In the 1986 Denocratic primary runoff between Martinez
and Duncan for the Texas Court of Crimnal Appeals, Martinez
received only 22.4% of the Anglo vote, yet he won the support of
60% of the total vote. Even when Anglo crossover voting was at a
low of 13.8% as it was in the 1984 Young/ Salinas race, the
Hi spani c-preferred candi date was able to garner 43% of the tota
vot e.

Accordingly, we hold that the district court clearly erred
in finding legally significant white bloc voting. The 1984
Young/ Sal i nas race -- whether viewed standing alone or in
conjunction with the exogenous judicial races -- is sinply
insufficient to show that the white bloc vote in the twenty-
county area usually defeats the preferred candi date of Hi spanic

voters in elections involving the Thirteenth Court of Appeals.
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In short, we are left with the definite and firm conviction that
the district court was mstaken in finding to the contrary.
Because the district court clearly erred in finding legally
significant white bloc voting in elections involving the
Thirteenth Court of Appeals, its ultimate finding of vote

dilution is al so erroneous. See Overton v. City of Austin, 871

F.2d 529, 538 (5th Gr. 1989) (failure to establish any one of
the G ngles preconditions is fatal to a vote dilution claim.

The Plaintiffs did not neet their burden of establishing their
subnmergence in a white magjority. The judgnent of the district
court is therefore REVERSED and RENDERED in favor of the State

Def endant s.
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