IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 90-1058

HOMRD L. WYATT,
Pl ai ntiff-Appellant,

ver sus

BILL COLE, JOHN ROBBINS, |1
Def endant s- Appel | ees.

Appeal fromthe United States District Court for the
Southern District of M ssissippi

(June 25, 1993)
ON REMAND FROM THE SUPREME COURT OF THE UNI TED STATES
Bef ore JOHNSON, WLLI AMS, AND H GE NBOTHAM Circuit Judges.
H G3 NBOTHAM Circuit Judge:
This § 1983 suit returns to this panel on remand from the
Suprene Court. In our first opinion, we affirnmed the district
court's grant of qualifiedimmunity to defendants Col e and Robbi ns.

Watt v. Cole, 928 F.2d 718 (5th Gr. 1991). The Suprene Court

reversed, holding that "qualified imunity, as enunciated in

[Harlow v. Fitzgerald, 102 S.C&. 2727 (1982], is [not] available

for private defendants faced with § 1983 liability for invoking a
state replevin, garnishnent or attachnent statute.” 112 S. O

1827, 1834 (1992). In so doing, the Court explained that its
decision did "not foreclose the possibility" that private

def endants "could be entitled to an affirmati ve def ense based on



good faith and/or probable cause or that 8§ 1983 suits against
private, rather than governnental, parties could require plaintiffs
to carry additional burdens." 1d.

We have requested, and received, supplenental briefs from
Watt, Cole, and Robbins.! In keeping with the Court's suggestion,
as well as the nore explicit guidance provided by Justice Kennedy's
concurring opinion, id. at 1835-37 (Kennedy, J., concurring), and
the Chief Justice's dissent, id. at 1838-39 (Rehnquist, C J.,

di ssenting), we now hold that plaintiffs seeking to hold private

actors l|liable under Lugar v. Ednondson Gl Co., 102 S. C. 2744

(1982), nust denobnstrate that defendants failed to act in good
faith in invoking the unconstitutional state procedures. Because
Watt has not shown that Cole and Robbins either knew or should
have known t hat M ssi ssippi's replevin statute was unconstitutional
prior to its invalidation in April 1989, we affirmthe district
court's judgnent.

| .

Howard Watt and Bill Col e are fornmer busi ness partners. Cole
sought to dissolve the partnership in July 1986. Wen negoti ati ons
failed, Cole, wth the assistance of his attorney, John Robbi ns,
1, filed a state court conplaint in replevin against Watt
acconpani ed by a bond of $18,000. Pursuant to M ss. Code Ann. § 11-

37-101, a wit of replevin issued and the county circuit judge

. The State of M ssissippi and several county officials
were al so parties to this case in the district court and on
appeal. Watt's clains against these defendants were resol ved

prior to argunent in the Suprenme Court and are therefore not
bef ore us.



signed an order directing the county sheriff to execute the wit a
few days later. The sheriff seized 24 head of cattle, a tractor,
and ot her property fromWatt on July 29 and 30, 1986. The wit of
repl evin and sunmons were served on Watt the next day. On Cctober
3, 1986, after a post-seizure hearing, the circuit judge di sm ssed
Cole's conplaint inreplevin and ordered himto return the property
to Watt. Although Cole had not yet conplied with this order, the
j udge di sm ssed the action wi thout prejudice on Septenber 3, 1988.

In July 1987, Watt filed this § 1983 suit in US. District
Court for the Southern District of M ssissippi, contending that the
seizure of his property without notice violated the Due Process
Cl ause as well as several state provisions. The district court
declared the state replevin statute unconstitutional on April 13,
1989, 710 F. Supp. 180, but held that Col e and Robbins were entitled
to qualified inmmunity from any damages suffered by Watt prior to

this date under Folsomlnvestnent Co. v. Moore, 681 F.2d 1032 (5th

Cr. 1982). Watt conceded that he could not prove any danages
resulting from defendants' conduct after the statute had been
i nval i dated, but asserted that Cole and Robbins should be held
liable for attorney's fees. The district court denied this request
wth respect to Cole and Robbins on grounds that a failure to
recover noney damages from defendants precluded a recovery of
attorney's fees.

On appeal, we held that Watt's request for damages suffered
prior to the district court's decision in 1989 was barred by

Fol som where this court held that ""a 8§ 1983 def endant who has



i nvoked an attachnment statute is entitled to an immunity from
monetary liability so |l ong as he neither knew nor reasonably shoul d
have known that the statute was unconstitutional.'" 928 F.2d 718,
721 (5th CGr. 1991) (quoting Folsom 682 F.2d at 1037). G ven our
invalidation of a simlar Georgia prejudgnent statute i n Johnson v.

Anerican Credit Co., 581 F.2d 526 (5th Gr. 1978), we recogni zed

t hat the reasonabl eness of Cole's and Robbins' invocation of the
M ssi ssippi statute presented a close question. 928 F.2d at 721-
22. W held, however, that Cole and Robbins, as private actors,
shoul d not be charged with the sane degree of know edge as public
officials, and that, wunder this nore |iberal standard, their
reliance on the law "was not an act of unreasonable ignorance.”
Id. at 722. We therefore affirned the district court's grant of
qualified inmunity to Col e and Robbi ns. ?

The Suprene Court then reversed, holding that qualified

immunity is not "available for private defendants faced with § 1983

2 We did reverse the district court on the issue of
attorneys' fees, holding that Cole, but not Robbins, was |iable
for fees incurred after the district court's declaratory judgnent
because this decision "affected the behavior of Cole towards
Watt by effectively requiring himto return the property
seized." 928 F.2d at 723. W are no |onger persuaded that this
is correct. Cole offered to return the cattle soon after the
district court's invalidation of the statute, but the record
di scl oses that his overture was not accepted. Watt instead
sought to recover damages for the | oss of his share of the
partnership's assets, which included the cattle. At trial,
however, Watt conceded that he could not denonstrate that Cole's
seizure resulted in a net loss, and thus could not establish any
damages. Since Cole was not required to pay damages or otherw se
change his behavior in any way as a result of the court's
j udgnent, he has not been "prevailed against” and thus is not
liable for attorneys' fees. See Kentucky v. Graham 105 S. C
3099, 3104 (1985).




liability for invoking a state replevin, garnishnent or attachnent
statute.” 112 S.Ct. 1827, 1834 (1992). Wile noting that private
actors enjoyed a good-faith defense against suits for nmalicious
prosecution and abuse of process at comon | aw, the Court asserted
that such history did not, by itself, entitle them to "the
qualified imunity fromsuit accorded governnental officials under

Harlow v. Fitzgerald, 102 S.C. 2727 (1982)." 112 S.C. at 1832

(enphasis added). To the contrary, Harlow s recognition of "such
an inmmunity W as] based not sinply on the exi stence of a good-faith
def ense at common | aw, but on the special policy concerns involved

in suing governnment officials.” ld. at 1833. Because Harl ow

conpletely refornulated qualified i munity along principles not

at all enbodied in the comon | aw, id. (quoting Anderson v.

Creighton, 107 S.Ct. 3034, 3042 (1987)), the doctrine could be
extended only if suits against private defendants inplicated the
sane policies supporting inmunity for public officials. The Court
found that they did not. Qualified imunity, the Court expl ai ned,
IS necessary to ensure that "public officials are able to act
forcefully and decisively in their jobs" and that "talented
candi dates [are] not deterred by the threat of damage suits from
entering public service." |d. at 1833. Since these considerations
are absent in the case of private parties, who of course "hold no
office requiring themto exercise discretion," id., the expansion
of qualified immunity contended for by Cole and Robbins was
unwar r ant ed. Thus, the Court concluded that, "[a]lthough

principles of equality and fairness nay suggest . . . that private



citizens who rely unsuspectingly on state | aws they did not create
and may have no reason to believe are invalid should have sone
protection for liability," id. at 1833, it could "offer no relief
today." 1d. at 1834.

The Court identified two issues for consideration on remand.
Noting that this panel affirnmed the district court's judgnment
solely on grounds of qualified imunity, the Court stated that its
deci sion made it necessary to determ ne "whet her Col e and Robbi ns,
in invoking the replevin statute, acted under color of state |aw

within the neaning of [Lugar v. Ednondson G| Co., 457 U S. 922

(1982)]." 112 S.Ct. at 1834. The Court also indicated that its
denial of qualified imunity did not
forecl ose the possibility that private defendants faced
wth liability under [Lugar] could be entitled to an
affirmati ve defense based on good faith and/or probable
cause or that 8§ 1983 suits against private, rather than
governnental , parties could require plaintiffs to carry
addi ti onal burdens.
ld. We address these issues in turn.
.
Section 1983 provides a cause of action against any person
who, under color of state |aw, deprives another of rights secured

by the Constitution. Collins v. Gty of Harker Heights, 112 S. C

1061, 1066 (1992); 42 U.S.C. § 1983. In Lugar v. Ednundson Q|

Co., 102 S. Ct. 2744 (1982), the Suprene Court held that private
parties invoking a state attachnent statute nay be held liable
under 8§ 1983 if their actions are "fairly attributable to the
state." 1d. at 2753. The Court established a two-part test for
determ ning whether the conduct alleged neets this requirenent.

6



First, "the deprivation nust be caused by the exercise of sone
right or privilege created by the State or by a rule of conduct
inposed by the state or by a person for whom the State is
responsible."” 1d. Second, "the party charged with the deprivation
must be a person who nmay fairly be said to be a state actor," that
is, onewho is in fact a state official, one who "has acted with or
has obtained significant aid from state officials,” or one whose
"conduct is otherwi se chargeable to the State." 1d. at 2754.

In applying this standard to the facts of before it, the Court
in Lugar found the presence of the ex parte attachnent statute
sufficient to satisfy the first requirenent: "[T]he procedura
schene created by the statute is obviously the product of state
action [and] is subject to constitutional restraints and properly
may be addressed in a 8§ 1983 action." 1d. at 2756. The Court al so
found the private defendants' resort to this wunconstitutional
procedure sufficient to neet the test's second, "] oi nt
participation” prong. Id. In so doing, the Court expressly
rejected the argunent "that in this context 'joint participation
requi red sonet hing nore than i nvoking the aid of state officials to
t ake advantage of state-created attachnment procedures.” 1d. This
"Il ow threshol d" for establishing state action, at |east where ex

parte prejudgnent proceedings are involved, Davis G| Co. v. MIIs,

873 F.2d 774, 779 (5th Cir.), cert. denied, 493 U S. 937 (1989),

has been recogni zed by the circuit, see, e.g., Folsom 681 F.2d at
1037 ("when a § 1983 plaintiff challenges the constitutionality of

a state attachnent procedure . . . the private party who sets that



attachnment schene in notion is to be considered a state actor"),
and was confirned by the Suprene Court in Watt. 112 S. . at
1830.

The district court held that Cole's invocation of the
M ssissippi replevin statute was enough to trigger potential
liability under § 1983. It also assuned, wthout expressly
deci di ng, that Robbins, his attorney, had al so acted under col or of
state law in requesting the wit of replevin. On remand fromthe
Suprene Court, Cole challenges the district court's determ nation.
Watt has mai ntai ned t hroughout this litigationthat Col e's actions
contravened not only federal law (in that the replevin statute
operated to deprive himof his property w thout due process), but
al so state law, contending that Cole filed the conplaint in bad
faith, that replevin was inproper under state |aw, and that Cole
refused to return the cattle in violation of a state court order.
Citing Lugar, Cole argues that he cannot be deened a state actor
because Watt's assertion that his conduct was contrary to, not
consonant with, state |l aw and policy | ocate the source of his harm
in purely private actions for which the state cannot be held
responsi bl e.

This argunent is not without nerit. The Court in Lugar faced
a simlar charge that private defendants' attachnment suit was
"*unl awful under state law.'" Lugar, 102 S. . at 2755. I n
di scussing this claim the Court made plain that "private m suse of
a state statute does not describe conduct that can be attributed to

the State." ld. at 2756. The choice to invoke the "statute



W thout the grounds to do so could in no way be attributed to a
state rule or state decision"; this act is "contrary to the
relevant policy articulated by the state."” [d. at 2755. For this

reason, conplaints "alleg[ing] only m suse or abuse of the statute"

do not "present a valid cause of action under § 1983." 1d. at
2756. In the wake of Lugar, several courts have recogni zed and

given effect tothis principle. See, e.qg., Davis Gl Co., 873 F. 2d

at 779-80 (discussing Lugar); Cobb v. Saturn Land Co., 966 F.2d

1334, 1335-36 (10th G r. 1992); Hoai v. Vo, 935 F.2d 308, 313-14
(D.C.Gr. 1991), cert. denied, 112 S. C. 1578 (1992); Jones V.

Poi ndexter, 903 F.2d 1006, 1010-11 (4th Cr. 1990); Collins wv.

Wnancare, 878 F.2d 1145, 1152-54 (9th G r. 1989), cert. denied,

493 U. S. 1056 (1990); Wnterl and Concessions Co. v. Trela, 735 F. 2d

257, 262 (7th Cir. 1984).

The district court nevertheless properly held that Cole's
al l eged m suse and violation of the Mssissippi replevin statute
did not preclude a finding that he acted under color of state | aw.
Like the plaintiff in Lugar, 102 S. . at 2755-56, Watt also
chal | enged the constitutionality of the state lawin asserting that
his property had been taken w thout due process. Because this
claimcenters on the procedures prescribed by the statute itself,
rather than defendant's alleged abuse of them it plainly
inplicates the state and its authority in the deprivation of
constitutional rights. Id. The Lugar Court found state action

present on anal ogous facts; so do we.



Wth respect to Robbins, the district court held that "[while
an action strictly within the scope of representation of a client
does not normally constitute an act under color of state |law, an
attorney is still a person who nay conspire to act under color of
state law in depriving another of secured rights." Tower V.

dover, 467 U S. 914, 920-23 (1984); Russell v. MlIsap, 781 F.2d

381, 383 (5th Gir. 1985), cert. denied, 479 U S. 826 (1986). See

Hoai, 935 F.2d at 313 n.5. . Watertown Equi pnrent Co. v. Norwest

Bank Watertown, N A , 830 F.2d 1487, 1496 (8th G r. 1987), cert.
denied, 108 S. . 1723 (1988). Watt has not asserted that Robbins
performed any acts | yi ng outside the scope of his representation of
Col e. The district court, however, assunmed that Robbins acted
under col or of state | aw and Robbi ns hi nself concedes this point in
his brief. W will therefore assunme, wthout deciding, that
Robbi ns as well as Cole may be held |iable under § 1983 for Watt's
constitutional injury.
L1l

Bound by our prior decisionin Folsomlnvestnent Co. v. Moore,

681 F.2d 1032 (5th Cr. 1982), this panel affirmed the district
court's grant of qualified inmmunity to Cole and Robbins. See 928
F.2d at 721-22. The Suprene Court reversed, but, as we noted
above, see supra, at p.5-6, indicated that "principles of equality
and fai rness" may suggest that private defendants "shoul d have sone
protection for liability," id. at 1833, and expressly declined to
forecl ose the possibility that a show ng of good faith woul d def eat

a 8 1983 action brought against individuals such as Cole and

10



Robbins. 1d. at 1834. The five Justices who either concurred or
di ssented were nore forthright in their support of a standard that
would relieve private parties who reasonably relied on a state
statute of liability. See id. at 1835-37 (Kennedy, J., joined
Scalia, J., concurring); id. at 1838-39 (Rehnquist, C J., joined by
Souter & Thomas, JJ., dissenting). Wen read together, we believe
that the question | eft open by the nmajority was | argely answered by
t hese separate opinions. We accordingly hold that private
defendants sued on the basis of Lugar may be held l|iable for
damages under 8§ 1983 only if they failed to act in good faith in
i nvoki ng the unconstitutional state procedures, that is, if they
ei ther knew or should have known that the statute upon which they
relied was unconstitutional. W also find that Watt has failed to
meet this standard and therefore affirm the district court's
j udgnent .

As the Court stressed in Watt, it has consistently
recogni zed that Congress, in enacting the Cvil Ri ghts Act of 1871
| egi sl at ed agai nst a background of common-lawtort liability. 112
S.C. at 1831; id. at 1835 (Kennedy, J., concurring). See, e.q.
Onen v. Gty of I ndependence, 445 U. S. 622, 637-38 (1980); Pierson

v. Ray, 386 U. S. 547, 556-57 (1967); Mnroe v. Pape, 365 U.S. 167,

187 (1961). Thus, while 8§ 1983 "creates a species of tort
liability that on its face admts of no immunities," Inbler v.

Pacht man, 424 U. S. 409, 417 (1976), the Court has read the

provi si on in harnmony with general principles of tort immnities

and defenses rather than in derogation of them Mal l ey V.

11



Briggs, 106 S.Ct. 1092, 1095 (1986) (quoting Inbler, 424 U. S at
418)). At the sane tinme, because the process of draw ng positive
inferences from legislative silence is always acconpanied by a
certain anount of uncertainty, the Court has only "l ook[ed] to the
common |aw for guidance,"” and has not "assune[d] that Congress
intended to incorporate every common-law immunity into 8 1983 in
unaltered form" Mlley, 106 S.C. at 1095. The concl usion that
Congress intended to incorporate a specific defense should follow
only after determning that "a tradition of inmunity was so firmy
rooted in the comon |aw and was supported by such strong policy
reasons that ' Congress would have specifically so provided had it
w shed to abolish the doctrine."" Owen, 445 U S. at 637 (quoting
Pierson, 386 U S. at 555)).

The Court in Watt identified malicious prosecution and abuse
of process as the common-|law causes of action nobst anal ogous to
Watt's clai munder Lugar and therefore focused its inquiry on the
el emrents of these torts. Wile differing as to the |egal
consequences of their common finding, all of the Justices agreed
that plaintiffs seeking to recover on these theories were required
to prove that defendants acted with malice and w thout probable
cause. See 112 S. . at 1832 n.2 ("a plaintiff's malicious
prosecution or abuse of process action failed if she could not
affirmatively establish both malice and want of probabl e cause");
id. at 1835 (Kennedy, J., concurring) ("In both of the comon | aw
actions, it was essential for the plaintiff to prove that the wong

doer acted with nmalice and w thout probable cause"); id. at 1838

12



n.1 (Rehnquist, C J., dissenting) ("it was plaintiff's burden to
establish as elenents of the tort both that the defendant acted
with malice and w thout probable cause" (enphasis added). See

generally Stewart v. Sonneborn, 98 U. S. 187, 194 (1878); 2 C

Addi son, Law of Torts 8 1, p. 65 (1876); J. Bishop, Comentaries on
Non- Contract Law § 242, at 97 (1889); T. Cool ey, Law of Torts 184
(1879); 1 F. Harper & F. Janes, The Law of Torts 311 (1956); Note,

G oundless Litigation and the Malicious Prosecution Debate: A

Hi storical Analysis, 88 Yale L.J. 1218, 1219 (1979).

The majority in Watt concentrated on the imedi ate i ssue at
hand- - whet her t he purposes and policies underlying 8 1983 woul d be
served by transform ng essential elenents of the plaintiff's case
at common law into a defense of qualified imunity to be asserted
by defendants. The Court held that they would not. 112 S.Ct. at
1833- 34. Justice Kennedy and, at least to sone extent, Chief
Justi ce Rehnqui st accepted the majority's hol ding, but then noved
on to consider the precise contours of the good faith doctrine
they, along with the three other Justices who joined their
opi nions, believed would be available to Cole and Robbins on
remand.

They agreed that plaintiffs, not defendants, bore the burden
of proof on the questions of malice and probabl e cause, 112 S. Ct
at 1837 (Kennedy, J., concurring), and that, since plaintiffs were
required to prove both at common |law, a defendant could avoid
[iability under 8 1983 by showi ng the absence of either. 112 S . C
at 1838-39 (Rehnquist, C. J., dissenting). Justice Kennedy and

13



Chi ef Justice Rehnqui st al so agreed t hat the probabl e cause i nquiry
could not be wholly equated with qualified imunity, since the
Court had previously identified the Harlow Court's "repl ac[ enent]
of the inquiry into subjective malice so frequently required at
comon law with an objective inquiry into the | egal reasonabl eness
of the official action" as a "conplete[] refornulat[ion] [of]
qualified imunity along principles not at all enbodied at common

| aw. " Anderson v. Creighton, 107 S.C. 3034, 3042 (1987) (citing

Harlow, 102 S.Ct. at 2736-39). See 112 S. CG. at 1839 n.2
(Rehnquist, C J., dissenting) ("There 1is perhaps one snal
di fference between the historical conmmon | awinquiry and t he nodern
qualified immunity inquiry. At common law, a plaintiff can show
the |l ack of probable cause either by show ng that the actual facts
did not anount to probable cause (an objective inquiry) or by
show ng that the defendant |acked a sincere belief that probable
cause existed (a subjective inquiry)").

Justice Kennedy enphasized the inportance of the subjective
inquiry into malice, stating that, "[u]nder cormon law. . . if the
plaintiff could prove subjective bad faith on the part of the
def endant, he had gone far towards proving both malice and | ack of
probabl e cause." 112 S.C. at 1836 (Kennedy, J., concurring). The
justification he offered to support the prom nence of this inquiry,
however, cut both ways. On the one hand, he indicated that the
exam nation of private defendants' actual know edge of the validity
of the law mght lead to a finding of liability in circunstances

where public officials would be shielded by qualified imunity.

14



112 S. . at 1836-37 (Kennedy, J., <concurring) ("It seens
probl ematic to say that a defendant should be relieved of liability
under sone automatic rule of inmmunity if objective reliance upon a
statute is reasonable but the defendant in fact had know edge of
its invalidity"). On the other hand, given this enphasis on what
private actors actually know, rather than what they should know,
private defendants m ght establish probable cause and avoid
liability even though a right was "clearly established." Anderson,
107 S.Ct. at 3038. See 112 S.Ct. at 1837 (Kennedy, J., concurring)
("the existence of a statute thought valid ought to allow a
defendant to argue that he acted in subjective good faith and is
entitled to exoneration no matter what the objective test is").

A private defendant's good faith is especially significant
because Harlow s qualified imunity standard is far nore demandi ng
than the objective conponent of the common |aw probable cause
inquiry, since private actors are not charged with the sane anount
of know edge regarding the law as public officials. As Justice
Kennedy noted, "there is support in the comon law for the
proposition that a private individual's reliance on a statute
prior to a judicial determnation of wunconstitutionality, 1is
consi dered reasonable as a matter of law." 1d. at 1837 (citing

Birdsall v. Smth, 122 NW 626, 627 (Mch. 1909)). In addition,

[t]he | ayman's ignorance of the | aw has been taken into account
in the al nost universal hol ding that probable cause is established
where the prosecution was instituted with the advice of counsel.'"

Duncan v. Peck, 844 F.2d 1261, 1267 (6th Cr. 1988) (quoting

15



Prosser & Keeton, The Law of Torts § 119 (5th ed. 1984)). See al so
Bi shop, 8 236, at 93-94; Cooley, at 183-84; 1 Harper & Janes, at
313-14, 322. Aside from these bright-line rules, the Court
recently provided additional guidance on the contours of the

probable cause inquiry in Real Estate Investors v. Colunbia

Pictures, 113 S.C. 1920 (1993), where it revisited this issue in
the context of antitrust shamlitigation. There, the Court held
that "[p]robable cause to institute civil proceedings requires no
nmore than a 'reasonabl[e] belie[f] that there is a chance that [a]
claimmy be held valid upon adjudication.'" 1d. at 1929 (quoting

Hubbard v. Beatty & Hyde, Inc., 178 N E. 2d 485, 488 (Mass. 1961)

(alterations in original)); Restatenent (Second) of Torts 8§ 675,
Comrent e, pp. 459-60 (1977) ("In determ ning probable cause for
initiation of civil proceedings, all that is necessary is that the
cl ai mant reasonably believe there is a sound chance that his claim
may be held legally valid upon adjudication").

In light of these considerations, we think that private
def endants, at |east those invoking ex parte prejudgnent statutes,
shoul d not be held |iable under § 1983 absent a show ng of malice
and evidence that they either knew or should have known of the
statute's constitutional infirmty. The record in this case
di scl oses that the M ssissippi replevin statute invoked by Cole,
whi | e perhaps placed in "l egal jeopardy" by our decisionin Johnson

v. Anerican Credit Co., 581 F.2d 526 (5th Gr. 1978), see 928 F. 2d

at 721, remained good law at the tine of his suit. WMreover, there

is evidence that Cole relied on Robbins' advice in filing his

16



conplaint in replevin. W need not, however, rely on the
categorical comon-law rules cited above to find that probable
cause supported Cole's resort to the state procedures, for, as we
stated in our prior opinion, "[w e need not conclude that a private
actor isentitledtorely on any statutory relic, regardless of its
current absurdity,” in order to hold "that reliance upon the
statute by the private actors was not an act of unreasonable
i gnorance." 928 F.2d at 721-22.°3

Havi ng concl uded that Cole's and Robbins' invocation of the
M ssi ssippi statute was not objectively unreasonable, we turn to
consider whether they in fact believed the statute to be
constitutionally valid at the tinme of the suit. Watt contends
that Cole's professed good faith reliance on the replevin
procedures i s underm ned by the existence of several facts tending
to showthat Cole filed the conplaint out of malice. Watt alleges
that Cole threatened to use "political influence" to secure the
return of his cattle, had no grounds under state |law for bringing
his action in replevin, and refused to restore the property sei zed
in violation of a state court order.

W will assune for purposes of decision that Watt's account
of these events is true. W do not see, however, how these

all egations detailing Cole's msuse and abuse of state procedures

3 Watt argues that Robbins, as an attorney, should be
held charged with a greater know edge than other private
defendants. W disagree. As we indicated in our first opinion,
Robbins "is subject to the sane standard of good faith as Col e
because the relevant distinction is between persons acting
privately and those acting for the state. " 928 F.2d at 722 n.5.
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bear on whether he in fact believed the M ssissippi statute to be
constitutionally infirm It is this narrow question, not whether
Col e exhibited a generalized "malice" by filing suit for inproper
reasons, that is relevant in determ ning whether probable cause
lies. As we noted above, see supra, p. 8-9, state law clains are
not cogni zabl e under § 1983. Watt seeks to hold Cole |iable for
damages for invoking the statute that led to the deprivation of his
property w thout due process. Unless we may infer defendant's
know edge of federal law fromhis alleged violations of state | aw,
the latter have no bearing on the probable cause inquiry. 1In the
absence of any evidence that either Cole or Robbins had actua
know edge of the replevin statute's constitutional infirmty, we
hold that the district court properly barred Watt's damage cl ai ns
agai nst them
| V.
For the foregoing reasons, we affirm the district court's

j udgnent .
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