IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 90-1348

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,

VERSUS

CHRI STOPHER BARRY GREER, DANI EL ALVI S WOOD,
SEAN CHRI STI AN TARRANT, M CHAEL LEW S LAWRENCE,
and JON LANCE JORDAN,

Def endant s- Appel | ant s.

Appeals fromthe United States District Court
for the Northern District of Texas

(July 30, 1992)
Before POLITZ, Chief Judge, GOLDBERG KING GARWOOD, JOLLY,
H G3 NBOTHAM DAVI S, JONES, SM TH, DUHE, W ENER, BARKSDALE, EM LI O
M GARZA, and DEMOSS, Circuit Judges.
PER CURI AM

This case was taken en banc to review issues concerning jury

sel ection discussed in part Il of the panel opinion. See United

States v. Geer, 939 F.2d 1076, 1084-86 (5th Cr.), vacated for

rehearing en banc, 948 F.2d 934 (5th Cr. 1991). Except as to

part Il, we reinstate the panel opinion. As relates to the
issues in part Il, the court unaninously holds that the district
court did not err in refusing to strike for cause all blacks,

Hi spani cs, and Jewish jurors. Oherw se, as a consequence of an



equal ly divided court the actions and decisions of the district
court, as discussed in part |1, and the convictions are AFFI RVED

by operation of law!?

JERRY E. SMTH, Gircuit Judge, with whom GOLDBERG KI NG DUHE,
W ENER, BARKSDALE, AND EMLIO M GARZA, Circuit Judges, join,
would affirmthe district court for the foll ow ng reasons:

l.

At trial, the defendants requested that the court strike for
cause all black, Hispanic, and Jewi sh prospective jurors.?
Defendants al so requested that all prospective jurors be asked
whet her they are Jew sh. The court refused both requests. W
have chosen to review en banc only the court's conduct of voir
dire.

The defendants contend that they were denied the right to a
fair and inpartial jury. They maintain that the district court
erred in (1) not excluding all black, Hi spanic, and Jew sh
citizens for cause from the panel of prospective jurors because
they were intended victins of the alleged offenses; (2) failing
to examne potential jurors regarding racial and ethnic bias so
that defendants <could exercise their perenptory challenges
intelligently; and (3) refusing to require Jew sh prospective

jurors to identify thenselves as such. W disagree with each of

' "An affirmance by an equally divided court . . . has no precedentia
val ue, see generally Hertz v. Wodnman, 218 U S. 205, 213-14, 30 S. C. 621,
622-23, 54 L. Ed. 101 (1910) . "™ Lacy v. CGeneral Fin. Corp., 651 F.2d

1026, 1028 (5th Gir. Unit B July 1981).
2 For a full exposition of the facts, see the panel opinion in this case.
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these contentions and conclude that the defendants were not

denied a fair and inpartial jury.

A

The district court correctly decided not to exclude for
cause all black, H spanic, and Jewi sh citizens from the panel of
prospective jurors. The indictnment charges defendants wth
conspiring against black, Hi spanic, and Jewish citizens of the
United States. The defendants argue that all black, Hi spanic,
and Jew sh persons should have been excluded from the jury
because they were the intended victins of the offense.

W are unwilling to hold that all nenbers of the victins'
racial or religious class necessarily should be excluded in every
hate crinmes case in which the classes are broadly described.?
Absent a showi ng of individual bias, a court does not abuse its
di scretion when it refuses to exclude for cause an otherw se

qualified class of jurors. See Smth v. Phillips, 455 U S. 209,

215-17 (1982). Indeed, in a factually simlar case, the Fourth
Circuit upheld a district court's refusal to strike for cause al
prospective black jurors when the defendant was an alleged white

suprenmaci st. Person v. Mller, 854 F.2d 656, 665 (4th Gr.

1988), cert. denied, 489 U S 1011 (1989). | nstead, the court

% The defendants argue that the indictnent is framed in such a way as to
make all black, H spanic, and Jewish citizens intended victins. Assumi ng,
arguendo, this reading of the indictment, we are not prepared to hold that
such a universal victimstatus constitutionally mandates the exclusion of all
potential jurors in those categories. Instead, the pertinent question is
whet her the respective menbers of such a universally-described victim class
harbor any bias. That determination, in turn, is a prime function of voir
di re exanination.



al | oned each individual juror to be questioned for bias. 1d.*
B
The court adequately questioned the venire regarding
potential bias against the defendants.® The district court has
broad di scretion in determ ning how best to conduct voir dire and

in deciding whether to excuse a juror. Rosal es-Lopez v. United

States, 451 U. S. 182, 189 (1981); Fed. R Cim P. 24(a). "W
gr ant broad discretion to the trial judge in making
determ nations of inpartiality and will not interfere with such

deci si ons absent a cl ear abuse of discretion.™ United States v.

Hi noj osa, 958 F.2d 624, 631 (5th Cr. 1992) (citations omtted).

The test for determning whether a court has adequately
gquestioned prospective jurors regarding bias is whether "the
means enployed to test inpartiality have created a reasonable
assurance that prejudice would be discovered if present.” United

States v. Saimento-Rozo, 676 F.2d 146, 148 (5th Gr. 1982). A

court abuses its discretion when the scope of voir dire is
i nadequate to discover bias and deprives the defendant of an
opportunity to nake reasonabl e use of perenptory challenges. See

United States v. Brown, 799 F.2d 134, 136 (4th Gr. 1986).

4 See also In re Gty of Houston, 745 F.2d 925, 930 (5th Cir. 1984)
(where the Judge in a class action suit is a menber of the class, recusal is
not appropriate where the judge's interest is not "direct or inmmediate but
renote or contingent").

) ° Al though defendants characterize potential bias against themas "racial
bias," and the dissenting opinion makes repeated reference to "racial bias"
and “racial prejudice," see, e.qg., slip op. at 9, 10, 11, 13, 15, 16, 17, the
defendants do not seriously contend that jurors would be prejudiced against
t hem because they were white. Therefore, the district court properly focused
on noral and ideol ogical, not racial, bias.
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Failure to question individual jurors about facts or experiences
that m ght have led to bias does not necessarily indicate that

voir dire was constitutionally insufficient. M/ Mn v. Virginia,

111 S. C. 1899, 1908 (1991).

The court in this instance adequately inquired into the

potential jurors' possible biases against the defendants. The
court wused three nethods to probe bias: an individual
gquestionnaire, group voir dire, and individual voir dire. An

exam nation of the court's nethods show that the Sai ni ento-Rozo

standard was satisfied.
First, each prospective juror filled out a questionnaire

asking for information regarding, 1inter alia, his or her

occupation; his or her spouse's occupation; whether he or she
regul arly attended "church, tenple, or other religious services";
whet her he or she held "any offices in a church, tenple, or
religious organization' and, if so, what the office was;
menbership in any fraternal, social, professional or public
service organizations; mlitary service; and whether he or she
had "heard or read" anything about the vandalism of Jew sh
properties, the incidents in the park, skinheads, or skinheads
i nvol venent in any of the incidents.

Next, the court conducted group voir dire. It explained the
i ndi ctnent and the presunption of innocence to the venire pane
and asked whether the prospective jurors could follow the
i nstructions. Three persons answered that they had heard too

much about the case to abide by the presunption of innocence;



only

two were identified in the transcript, both of

whom

eventually were struck for cause. After a nunber of standard

gquestions, the court asked whether any person knew anyone in the

Hammer skins or was a nenber of a racial suprenacist group.

The court then asked,

Should the evidence show that the Confederate
Hanmrer ski ns are a group whi ch advocates white suprenacy
and that the Defendants are nenbers of such a group SQ
and | say should because you don't have any evidence
before you at this tine sQ could you give each of the
Def endants the sane presunption of innocence and the
sane benefit of following only the evidence adduced in
court and the instructions or law that the Court gives
you Wi thout any kind of bias or prejudice or sympathy
or fear? |[Enphasis added.]

Two jurors answered yes and eventually were struck

cause. The court then asked,

The charges in the indictnent, and | repeat again
that the indictnent is just a charge and it is not
evi dence of any kind, |egend and substance [sic, allege
in substance?] that the Defendants acted to interfere
wth the constitutional protected rights of other
persons because of their race or color or national
origin. The Governnment nmay put on evidence to
denonstrate the Defendants' racial beliefs. However, |
instruct you that the Defendants are not on trial for
their racial beliefs, whether you agree wth those
beliefs or don't agree with those beliefs. Now, is
there anyone who could not follow that instruction?
[ Enphasi s added. ]

[ no response]

There is this second instruction. You can use
evidence of the beliefs of a Defendant to hel p decide
whet her the Defendant may have acted or may have been
nmotivatedd [sic] to act in accordance wth those
beliefs but you are here as jurors only to judge
matters under the Charge and not whether a Defendant
believed in such and such a way, had a belief. Whether
he acted is what you will be talking about. Anybody
who can't follow that sort of instruction? [Enphasis
added. ]

for



[ no response]

Finally, the court briefly questioned each of the fifty-
three prospective jurors individually.? It asked what, if
anyt hing, he or she had read or heard about the case. The court
al so asked each juror whether he or she could be inpartial and
coul d reach a decision based only upon the evidence in the case.

The individual questioning elicited adm ssions of bias. At
| east thirteen persons expressed hesitation as to whether they
could be inpartial. Several of these potential jurors expressed
grave msgivings regarding whether they could be fair and
variously referred to the defendants by such terns as "Nazis,"
"racists,"” "bigots," and "vandals." The responses provided
defendants wth sufficient information to exercise their
perenptories intelligently; none of these persons served on the
jury. Further questioning directed at such bias would have been
only cumulative, and, while it mght have been appropriate, it

was not constitutionally required.

C.
The court did not abuse its discretion in not requiring
Jewi sh venirenenbers to identify thenselves. The issue is
whet her sufficient questions were asked to ferret out any bias,

not whether specific questions were asked. The voir dire and

6 Contrary to defense counsel's representation at en banc oral argument,
every venirenenber who had not been struck for cause was uesti oned
i ndividually. Accordingly, and contrary to the inplication of the dissentin
opinion, slip op. at 6, the individual questioning was not limted to "eac
i ndi vi dual juror who had answered yes on the questionnaire as to whether they
had read or heard any press reports about the case."
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jury questionnaire constituted an adequate alternative and, as
di scussed supra, provided defendants with the opportunity to nake
reasonabl e use of their perenptory chall enges.

Nor was the identification of the religion of the jurors
constitutionally nandated.’ This 1is so because "[t]o be
constitutionally conpelled . . ., it is not enough that

[ particul ar] questions m ght be helpful [in assessing juror
bias or in exercising perenptory challenges]." MI'"Mn, 111
S. C. at 1905 (1991) (state habeas corpus case) (citing Mirphy
v. Florida, 421 U S. 794, 799 (1975)).

In Mi*Mn, the Suprene Court recently reiterated, id. at

1904, that a trial court "retains great latitude in deciding what

" W do not address whether such a question would be constitutionally
per mi ssi bl e. Cting, inter alia, Ednonson v. Leesville Concrete Co., 111
S. ¢&. 2077, and Batson v. Kentucky, 476 U'S. 79 (1986), the panel, 939 F.2d
at 1085, opined that the question regarding Jew sh identification was consti -
tutionally proscribed. Confining ourselves to whether the questions that were
asked adequately protected the defendants (and thus to the question of whether
t he question on Jewish status is constitutionally required), we do not reach
the issue of the applicability of Batson and Ednonson

W\ note, however, that subsequent to en banc oral argument in this case,
the Suprene Court issued its opinion in Georgia v. MCollum 60 U S. L.W 4574
(U.S. June 18, 1992). There, the Court, in accordance with the view taken by
the panel in this case, 939 F.2d 1086, and stridently opposed by the instant
defendants and amicus curiae, now has held squarely that the Batson rationale
applies to the exercise of perenptory strikes by defendants in crimnal cases.
Id. at 4576. |In enphasizing the requirenent of elimnating "race stereotypes”
fromthe jury selection process, the Court noted that "[t]he need for public
Fonfhdenpe [in HQF process] is especially high in cases involving race-re-
ated crines."” .

) I'n McCollumthe Court also recognized "that denying a person participa-
tion in jury service on account of his race unconstitutionally discrimnates
agalnst the excluded juror. 1d. (citing Strauder v. Wst Virginia, 100 U. S
303, 308.(1880%). This calls into question the statement in the dissent that
"Lt]hIS is at
t

ree-cornered play of prosecutor, judge, and defense counsel S

ree players, not one." Slip op. at 21. To these three actors nust be adde
a fourth: the proiﬁfctlve juror who is subject to discrimnation on some in-
also conclude that Mdxrgan v. Illinois, 112 S. C. 2222

vi di ous gropnd. S y
(1992), decided only three days before MColTum and relied upon in the dis-
sent, has no direct "bearing on the case sub judice, as it involves the narrow
question of whether, in a capital case, jurors must be asked whether they
amould ﬁ#tonatlcally i npose the death penalty upon conviction of the defen-
ant." .
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questions should be asked on voir dire." Specifically as it
applies to the instant case, the Court observed the foll ow ng:

Voir dire examnation serves the dual purposes of
enabling the court to select an inpartial jury and
assi sting counsel in exercising perenptory challenges.
In [Aldridge v. United States, 283 U S. 308, 51 S. O
470, 75 L.Ed. 1054 (1931), and Ham v. South Carolina,
409 U. S. 524, 93 S. Ct. 848, 35 L.Ed.2d 46 (1973),] we
held that the subject of potential racial bias nust be
“covered' by the questioning of the trial court in the
course of its examnation of potential jurors, but we
were careful not to specify the particulars by which
this could be done. W did not, for instance, require
questioning of individual jurors about facts or
experiences that mght have led to racial bias.

Id. at 1908. \Were, as here, the court has inquired adequately
into the jurors' possible biases, that is, in a manner reasonably
calculated to identify any bias, the failure to require that the
prospective jurors of a particular religion identify thensel ves
does not constitute an abuse of discretion nor render the tria

constitutionally suspect.

.

The en banc court is in agreenent that all but part 11 of
the panel opinion, and that portion of part |l that holds that
the district court did not err in refusing to strike for cause
all black, Hi spanic, and Jew sh prospective jurors, should be
rei nst at ed. For the foregoing reasons, we would affirm as well
on the question of whether the conduct of voir dire deprived the

defendants of a fair and inpartial jury.



H G3d NBOTHAM Circuit Judge, wth whom POLITZ, Chief Judge, and
GARWOOD, JOLLY, DAVIS, JONES, and DEMOSS, Circuit Judges, join
woul d reverse the judgnents of conviction for the follow ng
reasons:

This is the opinion that we think the court should have
adopt ed. Recent decisions by the Suprene Court have sharply

curtailed the trial lawer's traditional reliance on intuition

and stereotypes in jury selection. Perenptory challenges are
often no |onger perenptory. Rat her, trial |awers nust offer
reasons. The Suprene Court has--alnmpst wth the sanme pen--

insisted on a crimnal defendant's constitutional right to an

adequate voir dire. The conbination casts a pall over
increasingly limted voir dire of jurors in federal courts.
These practices cannot continue. Both the prosecution and

defense are entitled to a full probing of the venire. The trial
judge nust tailor the examnation of the venire to the case
unrelentingly insisting on an adequate exam nation. That did not
happen here--as we will explain.

l.

This is an appeal of convictions by a jury in Dallas, Texas
of charges of conspiring to deprive black, Hi spanic, and Jew sh
citizens of rights secured to them under the Constitution and
laws of the United States, in violation of 18 U S.C § 241. A
panel of this court affirnmed the convictions, rejecting numerous
assertions of error. W granted rehearing en banc to consider
whet her the district court erred in refusing to explore the issue

10



of racial bias at voir dire and to inquire whether nenbers of the
venire were Jewish. W find no nerit in defendants' other points
of error, but we would find that the restricted voir dire
deprived the defendants of their Sixth Anmendnent rights by
creating an unacceptable risk that the jury was biased, and
reverse
1.

Def endants Christopher Geer, Daniel Wod, Sean Tarrant,
M chael Law ence, and Jon Jordan were nenbers of the Confederate
Hamrer skins, a white supremaci st group based in Garl and, Texas.
The governnent collected evidence that the defendants and ot her
Hammer skins conspired to deprive blacks, Hi spanics and Jews of
their civil rights. This evidence indicated that the Hanmerskins
tried to drive blacks and Hi spanics out of Robert E. Lee Park in
Dallas in the sumer of 1988. On many occasions, they went to
the park in small groups and chased, beat, and assaulted the
bl acks and Hi spanics they found there. There was al so evi dence
that the defendants vandalized the Tenple Shalom and Jew sh
Community Center in Dallas by spray painting them wth swastikas
and anti-Semtic graffiti, shooting out w ndows, and breaking
doors. The police interrupted a later plan to vandalize Jew sh
busi nesses in Dallas and Eul ess, Texas, in commenoration of the
fiftieth anniversary of Kristallnacht, a night of violence
agai nst Jew sh busi nesses in Nazi Gernmany.

A federal grand jury returned a three count indictnent

charging the defendants with (1) conspiracy to deprive black and

11



Hi spanic citizens of their rights under 42 U S . C. §8 2000a to use
a public park, in violation of 18 U S.C. § 241; (2) conspiracy to
deprive Jewish citizens of their rights under 42 U S.C. § 1982 to
hold property, in violation of 18 U S.C. 8 241; and (3) using a
firearmin the comm ssion of the second offense, in violation of
18 U.S.C. § 924(c)(1) and (3).8 Mire specifically, the grand jury
charged in count one that the defendants

. did willfully conspire and agree with each ot her
and ot her persons, known and unknown to the grand jury,
to injure, oppress, threaten and intimdate Black and
Hi spanic citizens of the United States in the free
exercise of the right secured to them by the
Constitution and |laws of the United States to the ful
and equal enjoynent of the services, facilities,
privil eges, advantages, and accomodati ons of any pl ace
of public
accommodation w thout discrimnation on the ground of
race, color, or national origin.

It was part of the plan and purpose of this
conspiracy that the defendants would join with others
in Robert E. Lee park to chase, assault, and beat bl ack
and Hi spanic persons in order to prevent them from
enjoying the use of Robert E. Lee park, which was a
synbol to the defendants of white suprenacy.

and in count two that the defendants

.o did willfully conspire and agree with each other
and others to injure, oppress, threaten and intimdate
Jewish citizens of the United States in the free
exerci se and enjoynent of the right secured to them by
the Constitution and |aws of the United States to hold
real and personal property in the sane manner as that
right is enjoyed by all citizens.

It was part of the purpose and plan of the
conspiracy to vandalize Jewi sh properties in the Dall as
area and through such intimdation and threats of force
to prevent Jew sh persons from enjoying the hol ding of
such property.

8 Tarrant and Greer were not charged in count three.
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The case, tried in Dallas, Texas, touched deep enotions and
spar ked considerable publicity. Recogni zing that the case was
being called in a unique swirl of public debate and tension, the
trial judge deviated fromthe usual procedures. At pre-trial, he
expl ained to counsel how the jury would be selected. First, the
judge would conduct the voir dire hinself, as Rule 24 of the
Federal Rules of Crimnal Procedure permts. Second, rather than
using the standard juror questionnaire recomended for conplex
cases in the Northern District of Texas, counsel were to submt
proposed juror questionnaires. Third, nmenbers of the venire
responding affirmatively to questions regarding their exposure to
pretrial publicity would be exam ned separately regarding its
effects on their ability to remain inpartial.

Def ense counsel submtted a proposed juror questionnaire as
the district court had directed. Anmong defense counsel's
proposed questions were "[what is your religion? " "[d]o you
regularly attend church, tenple or other religious services?,"
and "[d]o you hold any offices in your church, tenple or
religious organi zation?". The judge agreed to submt the latter
two questions but refused to include the question regarding the
jurors' religious affiliation, although this question is standard
on the juror questionnaires used in the state courts in Dallas

County and recommended for the federal courts.?®

o See Jur¥ Manual , United States District Court, Northern
District of Texas, Confidential Questionnaire. Question 11 is
"What is your rellglous preference and church affiliation, if
any?" O her questions include such matters as the pros ective
jurors' educational background, mlitary service, enploynent

13



Before voir dire, defense counsel noved to strike for cause
all black, Hi spanic, and Jew sh nenbers of the venire, since they
were the intended victinms of the crimes charged in the
i ndi ct nent . The district court denied the notion, explaining
that he would not presune that all nenbers of these groups woul d
consider thenselves victins, or that they would be unable to
observe their oaths. Def ense counsel responded that he hoped
part of the voir dire would get into matters of racial bias,
given the fact that blacks, H spanics, and Jews mght serve as
fact finders in a case alleging a conspiracy to deprive black,
Hi spanic, and Jewi sh citizens of their civil rights. The judge
said he would "take a ook at it and see."

Wth the entire venire in the courtroom the judge asked
them a nunber of questions as a group. He read the | anguage of
the indictnent, and asked the follow ng three questions regarding
the issues involved in the case:

Should the evidence show that the Confederate

Hammer skins are a group whi ch advocates white suprenacy

and that the defendants are nenbers of such a group

.could you give each of the Defendants the sane

presunption of innocence and the sane benefit of

followng only the evidence adduced in court and the
instructions or law that the Court gives you wthout

any kind of bias or prejudice or synpathy or fear?

Two prospective jurors said that they could not and were |ater

excused. The judge then told the venire:

The charges in the indictnent . . . [allege in]

status, hobbies, clubs, groups, union nenbership, the newspapers
or magazines they read, and their favorite TV prograns.

14



substance that the Defendants acted to interfere with

the constitutional protected rights of other persons

because of their race or color or national origin. The

Governnment may put on evidence to denonstrate the

Def endants' racial beliefs. However, | instruct you

that the Defendants are not on trial for their racia

beliefs, whether you agree with those beliefs or don't

agree with those beliefs. Now is there anyone who

could not follow that instruction? (No response.)

You can use evidence of the beliefs of a Defendant to

hel p deci de whet her the Defendant nmay have acted or nmay

have been notivated to act in accordance with those

beliefs but you are here as jurors only to judge

matters under the Charge and not whether a Defendant

believed in such a way, had a belief. Wether he acted

is what you will be tal king about. Anybody who can't

follow that sort of instruction? (No response)
He then returned the panel to the central jury room and conducted
brief, separate interviews, in open court of each individual
juror who had answered yes on the questionnaire as to whether
they had read or heard any press reports about the case. He
asked what they had heard or read and whether they could renmain
inpartial despite what they knew. Juror WAshi ngton answered that
she had read about the case and could not be fair. She was
excused. Two of the venire persons who had read or heard about
the case stated that the defendants had been referred to as
bi gots or racists. Qur colleagues who would affirm are m st aken
in their assertion that "several" venire persons referred to
defendants in such terns. None did. They are also mstaken in
their assertion that the district court did anything nore than
ask about pretrial publicity and whether the venire person could
be fair in light of what they had seen or heard.

When this probe for the effects of pretrial publicity was
concl uded, defense counsel again renewed their objection to

15



seating victins of the alleged conspiracies on the jury. They
al so renewed their request to ask the venire specific questions
about the subject matter of the case and whether that would
affect their inpartiality. They rem nded the judge that the
i nflammatory nature of the evidence would make the case difficult
for nmenbers of these groups--in other words, that it mght be
difficult for sonme nenbers of these groups to remain inpartial
when they heard evidence of the desecrated tenple, of violent
racial assaults, and their clients' virulent hatred of blacks,
Hi spani cs, and Jews. The judge replied that he had told the
venire everything about the subject matter of the case that he
was going to tell them Defense counsel asked that the district
court at least inquire which jurors were Jewi sh, so that they
coul d exercise their perenptory strikes intelligently. The judge
ref used. The jury was inpaneled, the case was tried, and the
defendants were convicted on all counts.® There was no inquiry
into the potential for racial bias in the venire other than the
general questions indicating that the defendants were not on
trial for their racial beliefs. Nor did the defendants ever
| earn whet her any of the jurors who were selected were Jew sh.
A panel of this court affirmed the convictions on appeal

It affirnmed the district court's refusal to probe the venire for
raci al and ethnic biases, holding that the nore general inquiries
sufficiently explored potential bias. The panel also held that

refusing to ask if any nenber of the venire was Jew sh was

10 Law ence was acquitted on the firearm count.

16



correct, rejecting the contention that the question was critical
both standing alone and as the predicate to any neaningful
interrogation. According to the panel, whether to go beyond its
nore general questions to the venire was within the discretion of
the trial judge. Finally, it observed that a defendant could not
perenptorily strike a nmenber of the venire because that person
was a Jew, reasoning that such a strike would have been
unconstitutional under the Suprenme Court's recent jurisprudence
on race discrimnation in jury selection.
L1,

The Sixth Anmendnent guarantees defendants the right to an
inpartial jury. The questioning of prospective jurors at voir
dire is critical to preserving that right. "Wthout an adequate
voir dire, the trial judge's responsibility to renove prospective
jurors who will not be able inpartially to follow the court's
instructions and evaluate the evidence cannot be fulfilled."

Rosal es-Lopez v. United States, 101 S. C. 1629, 1634 (1981)

(citing Connors v. United States, 158 U S. 408 (1895)). Voi r

dire is also the only neans by which the defendant can devel op
the information necessary to decide which jurors to chall enge,
either perenptorily or for cause. "Whil e chall enges for cause
permt rejection of jurors on a narrowWy specified, provable and
| egally cogni zable basis of partiality, the perenptory permts
rejection for a real or imgined partiality that is less easily

desi gnated or denonstrable.” Swain v. Al abama, 380 U. S. 202, 220

(1965). Both types of challenges are an essential part of the
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process of ensuring trial by a fair and qualified jury.

In nost contexts, we afford trial judges broad discretion in
determ ni ng how best to conduct a voir dire. The trial judge is
in the best position to evaluate the deneanor of prospective
jurors and to draw concl usions about their partiality. There are
special requirenents, however, wth respect to questioning
prospective jurors in a case involving racial or ethnic bias.

Rosal es-Lopez, 101 S. C. at 1635. When racial issues are

"inextricably bound up with the conduct of the trial," a voir
dire nust include questioning specifically directed to racial
prejudice or bias to neet the constitutional requirenent that an

inpartial jury be inpaneled. R staino v. Ross, 424 U S. 589, 597

(1976); Ham v. South Carolina, 409 U S. 524 (1973). Even when

racial issues do not pervade the case, the Court has exercised
its supervisory power over federal courts to require inquiry into
racial bias or prejudice in federal cases in which the defendant
is accused of conmmtting violent crinmes against a nenber of a

different racial or ethnic group. See Aldridge v. United States,

283 U.S. 308, 310 (1931); Rosales-lLopez, 101 S. C. at 1636;

Ri staino, 424 U S. at 597 n.9. In any case, "the exercise of
[the trial court's] discretion, and the restriction upon
inquiries at the request of counsel, [are] subject to the

essential demands of fairness." Aldridge, 283 U S. at 310.1%

1 "The right to examne jurors on the voir dire as to the
exi stence of a disqualifying state of mnd, has been upheld wth
respect to other races than the black race, and in relation to
religious and other prejudices of a serious character."”
Al dridge, 283 U S. at 313.
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There are conflicting values at stake in questioning the
venire. Courts are wunderstandably reluctant to create the
i npression that the outcone of the judicial process turns on the

race of the participants in that process. See R staino, 424 U S.

at 596 n. 8. On the other hand, so long as racial and ethnic
prejudices are part of the human condition, we cannot wll them
away by refusing to probe both for their presence and their reach
in a given case. Stoic pretense will not do. Seen fromthe eyes
of the trial lawer, this social pretense can have no place in

jury selection. See Rosales-lLopez, 101 S C. at 1635 ("[A

crimnal] trial is not the place in which to el evate appearance
over reality."). W say nothing new. Over sixty years ago, the

Court considered this conflict in A dridge, supra, and firmy

rejected the argunent that "it would be detrinental to the
adm nistration of the law in the courts of the United States to
all ow questions to jurors as to racial or religious prejudices."
308 U.S. at 315. The Court concluded that "it would be far nore
injurious to permt it to be thought that persons entertaining a
disqualifying prejudice were allowed to serve as jurors and that
inquiries designed to elicit the fact of disqualification were
barred." 1d.

The issue in this case i s whether the questions posed by the
district court were sufficient to protect the parties from the
risk that jurors with such disqualifying biases or prejudices
woul d be sel ect ed. A trial judge has substantial discretion in

conducting voir dire, but the Court has recognized that it is
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usually best to allow the parties, typically the defendant in a
crimnal case, to determne whether or not they would prefer to
have the inquiry into racial or ethnic prejudice pursued.

Rosal es-Lopez, 101 S. C. at 1636; United States v. Erwin, 793

F.2d 656, 668 (5th Cr. 1986). A obal questions to a venire
aski ng whether any nenber cannot follow his oath due to bias
prejudice, or partiality are not adequate in a case where racia
aninmus is at issue. See Ham 409 U S. at 526.'2 No particular
form or nunber of questions is required, but the questions nust
be sufficient to focus the attention of the prospective jurors on
any racial prejudice they mght harbor. |[|d. at 527.

Only recently the Court has enphasized the inportance of
asking specific questions designed to unearth the disqualifying

views of prospective jurors. |In Mrgan v. Illinois, No. 91-5118

(June 15, 1992), the Court considered whether a state trial judge
commtted reversible error when he refused to ask nenbers of a
venire whether they would automatically vote to inpose the death
penalty if they found the defendant guilty. The trial court
refused to ask this question, explaining that it had asked

gquestions in a simlar vein. It had explained the dictates of

12 The Supreme Court held in Ham that the following three

gquestions were not a sufficient probe of race.

1. Have you formed or expressed any bias or prejudice
for or agalnst hinf _ o
2. Are you conscious of any bias or prejudice for or

agai nst hinf? _
3. Can you give the State and the defendant a fair
and inpartial trial?

409 U. S. at 526 n. 3.
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II'linois procedure in capital trials and asked whether the jurors
woul d be able to followits instructions in these matters even if
they disagreed with them It had asked the prospective jurors
whet her they would automatically vote against the death penalty.
It had asked whet her the nenbers of the venire knew of any reason
that they could not be fair and inpartial.

The Suprenme Court reversed. It explained that although voir
dire is conducted under the supervision of the trial court, and a
great deal nust be left to its discretion, "part of the guaranty
of the defendant's right to an inpartial jury is an adequate voir
dire to identify wunqualified jurors.” _ US at _ . Havi ng
conpared this situation to the necessary inquiry into racial bias
the Court had mandated in A dridge and Ham Justice Wite
explained that general fairness and "follow the |aw' questions
were insufficient to detect those in the venire who would
automatically vote for the death penalty. There is no "catechism
for voir dire," but since jurors wunalterably in favor of or
opposed to the death penalty in every case could not perform
their duties in accordance with |aw, specific questions to elicit
these views fromthe nenbers of the venire were necessary.

In short, how the trial judge gets at it is his call, but
get to it he nust. Every experienced trial |awer knows that the
ritualistic global inquiry to the entire panel by the trial judge
is only the beginning in sensitive cases. The questioni ng that
goes beyond this opening ritual is the essence of voir dire. It

is difficult for a venire person to confess to such bias and
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prejudice, when all the while he is likely denying it to hinself.
But potential jurors are often asked sensitive and potentially

enbarrassi ng questi ons. See, e.qg., Burton v. Johnson, 948 F.2d

1150, 1157-59 (10th Cr. 1991) (famlial abuse); see generally

United States v. Masat, 896 F.2d 88, 95 (5th Cr. 1990). The

trial judge's questions nust provide a reasonabl e assurance that
racial bias or prejudice would be discovered if present. United

States v. Harrelson, 754 F.2d 1153, 1161-62 (5th Cr. 1985);

United States v. Sam ento-Rozo, 676 F.2d 146, 148 (5th G

1982) . Furthernore, since voir dire is the basis for the
exercise of perenptory challenges, the questioning nust give the
def endant an opportunity to nake reasonably intelligent use of

his strikes. Knox v. Collins, 928 F.2d 657, 661 (5th Cr. 1991);

United States v. lIble, 630 F.2d 389, 394-95 (5th Cr. 1980);

United States v. ©More, 936 F.2d 1508, 1514 (7th Cr. 1991). W

evaluate the voir dire in this case with these principles in
m nd.

The trial judge asked the nenbers of the venire sone
guestions concerning the racial beliefs of the defendants, and
whet her they could remain inpartial despite those beliefs. He
did not ask about the racial biases or prejudices of nenbers of
the venire, however. Moreover, the judge had ruled from the
outset that all inquiry regarding religion was out of bounds.
Finally, the trial court asked no questions designed to elicit
from the prospective jurors whether they could remain inpartial

even though they may have seen thensel ves as nenbers of the cl ass
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of victinms charged in the indictnent. In a trial in which white
supremaci sts were accused of crinmes against blacks, Hi spanics,
and Jews because they were black, H spanic, and Jew sh, the
court's refusal to explore potential racial bias on voir dire in
any neaningful way denied the defendants their constitutional
right to an adequate voir dire. Their convictions cannot stand.
The governnent sought to prove at trial that the defendants

deprived citizens of their federally secured rights because they

were nenbers of racial mnorities. Regardl ess of whether we

characterize all blacks, H spanics, and Jews as the intended
victinse of the defendants' «crinmes, or only those in Dallas
County, or only those who frequented the park, tenple, and Jew sh
Community Center, it is plain that the indictnent charged crines
that threaten nenbers of these particular groups with violence.
The very nature of the charged offenses therefore had a specia
significance for nenbers of the venire who were bl ack, Hi spanic,
or Jewi sh because hatred of their races was at the core of the
prosecution's case. In these circunstances, defense counsel
needed to know which jurors were black, Hispanic, or Jew sh, and
to probe their ability to be fair in spite of their relationship
to the charged offense. The stunning fact is that two venire
persons disqualified thenselves in response to the gl obal
guesti ons. This was no conforting evidence that the gl obal
guestions were adequate. It was a |large warning of trouble. The
rapi d successive questioning of venire persons (usually one to

three per page of the record) about pretrial publicity was no
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nmore than whether each could be fair in |light of what they had
seen or read about the case. None were asked further questions

about their own views beyond the question can you be fair.

Thirteen "hesitated,” to use the words of our colleagues, in
answering that question. It is no answer that defendants
collectively had fifteen strikes. It is no answer because we are

left with approximately forty venire persons whose views are
unt ouched- - beyond the global questions and this jury was chosen
fromthat pool

W do not assune that all nenbers of the targeted groups
woul d be bi ased. But we cannot assune the contrary either. I n
this kind of case, at least sone nenbers of the racial groups
targeted by the defendants' charged violence mght be unable to
remain inpassive and inpartial when confronted as jurors wth
evi dence of these crines. They were threatened by the conduct
charged in the indictnent. W do not find fairness |ess
t hreatened because the potential bias of a prospective juror
mght arise not out of any racial aninosity toward white
def endants, but out of the threat to that juror as a nenber of
the victimclass. Wen the Court considered the racial question
in Aldridge, it found it relevant not only that the defendant was
bl ack, but also that his victimwas white. 283 U. S. at 309. The
Court has continued to rely on the fact that the defendant and
the victim are nenbers of different racial or ethnic groups in
assessing the need for inquiry into racial matters at voir dire.

Rosal es-Lopez, 101 S. Ct. at 1636; Turner v. Mirray, 106 S. C
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1683, 1689 (1986). Since the crine charged in this case not only

i nvol ved interracial violence, but violence predicated on race,

inquiry into the potential for racial bias anong the nenbers of
the venire was crucial .

I nstead of confronting these sensitive issues, as defense
counsel wurged, the trial judge skated around them The bri ef
guestions he posed to the venire as a group anounted to little
nmore than asking them whet her they could judge the defendants for
what they did rather than what they thought. This was an
inportant issue as the trial judge comrendably recogni zed, but
there was no inquiry into whether the jurors held racial biases
or saw thenselves as victins of the charged offenses. Thi s
critical area--the nost critical area--was roped off from
begi nning to end.

We intend no undue criticismof the trial court. This was
not an indifferent trial judge or a judge who failed to see that
he had a sensitive and difficult case to try. The district court
confronted the apparent tension between the recent enphasis upon
the rights of venire persons to be free of discrimnation and the
rights of the parties to an inpartial jury. It opted to protect
the venire nenbers to the point of refusing to ask if any person
adhered to the Jewsh faith. This lacuna in an otherw se
adequate exam nation of the venire is explainable only in this
way, as evidenced by the quite different ways of handling the
distinct issues of the effects of pretrial publicity and the

possibility of prejudice and bias triggered by the highly
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enotional charges in this case.

The court's refusal to explore the issue of racial bias and
to all ow defense counsel to discover which jurors were Jew sh was
reversible error. The convictions of Ham and Aldridge were
reversed when the Court found the voir dire in those cases
| acki ng. The lower courts have not hesitated to reverse
convictions when the particular circunstances of the case nmade

clear that the voir dire was inadequate. See, e.q., United

States v. Bear Runner, 502 F.2d 908 (8th Cir. 1974) (voir dire on

racial bias in trial of American Indian was inadequate given the
racial tensions in South Dakota arising out of the events at

Wunded Knee); United States v. Evans, 917 F.2d 800, 806 (4th

Cr. 1990) (voir dire on the credibility of I|aw enforcenent
officials was inadequate when the case would be a swearing match
bet ween the defendants and a DEA agent). Courts have al so found
reversible error when the trial judge refused to allow defense
counsel to discover critical facts about the nenbers of the

venire. See, e.q., Adridge, 283 US at 313 (citing wth

approval a California court's reversal of convictions when
Mexi can defendants were not allowed to determ ne whether jurors

were nmenbers of the xenophobic Know Nothing party); United States

v. Ible, 630 F.2d 389, 394-95 (5th Cr. 1980) (inquiry into
prospective jurors' religious beliefs about alcohol was required
on voir dire when this would be an issue at trial). The case for
reversal here is stronger than in any of these others, since the

court failed to explore the issue of racial bias and refused to
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al l ow defense counsel to discover the race of Jew sh nenbers of
the venire when these matters were part and parcel of the charged
of f enses.

Finally, we note that information as to whether nenbers of
the venire were Jewi sh was essential for the defendants to nmake
reasonably intelligent use of their perenptory challenges. I n
recent years the Suprene Court has restricted the use of

perenptory strikes on the basis of race. See Batson v. Kentucky,

476 U.S. 79 (1986); Ednonson v. Leesville Concrete Co., 111 S

. 2077 (1991). The Court explained in Batson that the Equa
Protection Clause forbids the State to strike venire persons on
the assunption that they will be biased because of the race of
the defendant, or presunably the race of the victim 476 U S. at
97-98. This term it extended its holding to the exercise of

perenptories by crimnal defendants. Georgia v. MCollum No.

91-372 (June 18, 1992). "Be it at the hands of the State or the

defense, if a court allows jurors to be excluded because of group

bias, it is a wlling participant in a schene that could only
underm ne the very foundati on of our systemof justice." _ US.
at

Any percei ved t ensi on bet ween t he Court's recent
jurisprudence on race discrimnation in jury selection and its
deci sions on the adequacy of voir dire questioning is illusory.
The line of cases beginning with Aldridge, and continuing with

Ham and Rosal es-lLopez recognize that it is an unfortunate fact in

our society that violent crines perpetrated against nenbers of
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other racial or ethnic groups are attended by a significant risk
that racial or ethnic prejudice will influence jury verdicts

See Rosal es-Lopez, 451 U.S. at 192. Bat son, Ednpbnson, and

McCollum on the other hand, stand for the proposition that

assunptions of juror partiality based on race have no place in a

court of |aw Both lines of cases mandate that racist views be
elimnated from the jury selection process, both those of
potential jurors and counsel deciding which prospective jurors to
strike.

Thus the Court's decision in MCollum magnifies the

necessity for a probing inquiry into individual racial bias at

voir dire. As Justice Blacknmun observed, "there is a distinction
between exercising a perenptory <challenge to discrimnate
i nvidiously against jurors on account of race and exercising a
perenptory challenge to renove an individual juror who harbors
raci al prejudice.” __us . Wt hout adequate voir dire,
def endants cannot dissipate fears and concerns in sensitive cases
as to whether individual jurors harbor racial prejudices or
bi ases. Qualification to serve will not be devel oped, and the
parties cannot intelligently exercise their perenptory strikes if
the questioning of nenbers of the venire is insufficient to
expose which anong them would |ikely be biased.

In this case, the defendants were charged with crines of

vi ol ence agai nst bl acks, Hi spani cs, and Jews as bl acks,

Hi spani cs, and Jews. In these circunstances, the defendants

needed to know which nenbers of the venire were nenbers of these
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groups in order to explore the potential for racial bias in any
meani ngf ul sense. They coul d have exercised perenptory strikes
against jurors in these groups if further questioning indicated
that they could not remain inpartial because of their
relationship to the charged offenses. I nstead, the trial judge
deni ed defense counsel this information and refused to ask the
jurors questions about the issue of racial bias. A perenptory
chal  enge of a Jew sh nenber of the venire could have been based
not on the assunption that Jews are uniformy biased because of
an affinity for other nenbers of their race, but it could have
been based on a determnation that individual Jew sh nenbers of
the venire may well have seen thensel ves as persons threatened by
the charged conduct. This is not the stereotypical attributive
stuff of an equal protection violation; rather it is a legitinmate

reason for a perenptory strike. Conpare Hernandez v. New York

111 S, C. 1859 (1991) (upholding perenptory chall enges agai nst
Hi spanic jurors since they mght not be able to defer to English
transl ation of testinony in Spanish).

Moreover, it is difficult for us to wunderstand how
attributing to a venire person a nearly universal human
characteristic sQsuch as a tendency to hostility toward those who
threaten the individual because of his nenbership in a groupSQmay
properly be described as stereotyping or discrimnating against
that particular group (or individual). Stereotyping inplies
attributing to the group (and individual nenber) characteristics

different from t hose t hat are ot herw se common, and
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discrimnating against inplies acting on the basis of such
percei ved differences. It would be stereotyping the group and
the individual to assune that it and he (because he was of that
group) did not have such common human characteristics.

We think the district court would have furthered rather than
frustrated the policy against race discrimnation in jury
selection had it inquired into the issue of racial bias in this
case. I ndeed, the Court's holding in Ham was grounded in the
idea that a principal purpose of the Fourteenth Amendnent was to
prohibit the States frominvidiously discrimnating on the basis
of race. 409 U S at 526-27. The district court erred when it
created a "right" of a venire person to be free of even a neutral
question of religion affiliation.

If we are to elimnate perenptory chal |l enges based on raci al

stereotypes, as Batson, Ednonson, and MCollum nmandate, we nust

insist on a searching inquiry into the individual biases and

prejudices of nenbers of the venire in civil rights cases
redolent wth prejudice, bias, and anger. This includes
investigation of the potential for racial bias on the part of
i ndi vi dual jurors. This able trial judge was |ed by perceived
signals of Batson to a stance overly protective of venire

persons. These crines are despicable, but then defendants at the

time of voir dire were only charged wth them The nor al
repugnance of the acts <charged in this indictnent only
accentuates the demand for a thorough voir dire. The rights of

defendants were lost in the effort to protect the venire.
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There are no magi ¢ questions to be asked venire persons and
we require none today. The trial judge has discretion to control
the voir dire, but there are limts. The federal trial judge is
a puissant figure but he is no nore inportant than counsel. This
is a three-cornered play of prosecutor, judge, and defense

counsel --three players, not one. W would reverse for a new

trial.
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