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Appeals fromthe United States District Court
for the Southern District of Texas

(May 15, 1992)
Before POLI TZ, Chief Judge, BROM and SMTH, C rcuit Judges.
JERRY EE. SMTH, G rcuit Judge:

In this consolidated appeal, Carvel Dillard challenges an
order conpelling arbitration of his 1985 case and orders di sm ssi ng
his 1986 and 1988 cases. W affirmthe order conpelling arbitra-
tion, affirmin part the dismssals, and remand the 1986 and 1988

cases to the respective district courts.

| .

Carvel Dillard maintained an account with Merrill Lynch,
Pierce, Fenner & Smith ("Merrill Lynch") for the purpose of trading
securities. The brokerage agreenent contai ned a provi sion by which
the parties agreed to settle any disputes through arbitration.! In
Decenber 1983, Merrill Lynch partially |iquidated sonme stock held
in Dillard's account S)Q an action Dillard clains it took over his
obj ecti on.

Dissatisfied with Mrrill Lynch, Dillard entered into an
agreenent with the Financial Cearing Services Corporation (FCSC),

Security Pacific Brokers, Inc., and Security Pacific Corporation

1 Although there appear to be several brokerage agreements between

Merrill Lynch and Dillard, we refer to these as "the agreenent” or "the
contract."”



(collectively "Security Pacific")? on February 14, 1984, whereby
Security Pacific agreed to purchase put and call options for
Dillard upon request and Dillard agreed to open an account wth
Security Pacific and keep it fully margined. On February 16, 21,
and 23, Dillard delivered to Security Pacific three drafts on his
Merrill Lynch account totaling $56,256 to finance Security
Pacific's trading on his behalf. Merrill Lynch failed to honor the
drafts, however, as Dillard' s account then had a deficit in excess
of $5,000. On February 27, Dillard directed Security Pacific to
purchase certain options. Security Pacific did not carry out this
order; nor didit carry out a subsequent order for the sane options
at a different price.

Security Pacific sued Dillard to recover on the bad Merril
Lynch drafts. Al though Dillard answered Security Pacific's
conplaint, he failed to conply with the court's discovery orders,
and a default judgnent was entered against him After he filed his
answer, Security Pacific (along with Merrill Lynch) instigated a
crimnal prosecution against himwth regard to the bad drafts.

Dillard then filed three pro se federal |awsuits S)Q respec-
tively, in 1985, 1986, and 1988 S)Q against Merrill Lynch, Security
Pacific, and other parties involved in the securities transactions
and the crimnal prosecution. Al three of Dillard' s lawsuits are

at issue in this consolidated appeal.

2 Security Pacific Brokers, Inc., and FCSC are subsidiaries of Security

Pacific Corporation. Dillard dealt directly with Security Pacific Brokers,
Inc., and FCSC.
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A
On July 16, 1985, Dillard filed suit ("the 1985 case") agai nst

Merrill Lynch, alleging that it had comnmtted certain fraudul ent
acts in handling securities transactions on his behalf. H s
conplaint alleged that Merrill Lynch violated section 17(a) of the

Securities Act of 1933 ("the 1933 Act"), 15 U S C 8§ 77q(a);
section 10(b) of the Securities Exchange Act of 1934 ("the 1934
Act"), 15 U.S.C. 8 78j(b), and rule 10b-5 promnul gat ed t hereunder,
17 C F.R 8 240.10b-5; and the Texas Deceptive Trade Practices Act
(DTPA), Tex. Bus. & Com Code Ann. § 17.41 et seq.

Merrill Lynch noved to dismss the conplaint for failure to
state a claim as required by Fed. R Cv. P. 12(b)(6); in the
alternative, it noved for a nore definite statenent on the ground
that Dillard had failed to plead fraud with sufficient particul ar-
ity as required by Fed. R Gv. P. 9(b). In addition, Merril
Lynch noved to conpel arbitration pursuant to the arbitration
provisions of his trading agreenent with Merrill Lynch and
requested a stay pending arbitration.

Dillard then filed a "Mtion To Decl are Conpul sory Arbitration
Provi sions of Defendant's Adhesion Contracts To Be Invalid, and
Unenforceabl e and To Enjoin Enforcenent of Sane." |In the notion,
Dillard for the first tinme raised allegations of an antitrust
conspi racy anong brokerage firns to include arbitration clauses in
al | brokerage contracts.

On March 23, 1987, Judge Ross Sterling held a notions hearing.

Fromthe bench he ruled that Dillard had no private right of action



under section 17(a) of the 1933 Act; that he had not properly
pl eaded a cause of action under rule 10b-5; and that the clains he
had properly pleaded were subject to arbitration and should be
stayed pending arbitration. He also ruled that Dillard had not
properly raised the requests for declaratory and i njunctive relief
in his pleadings. Judge Sterling died before entering the order,
and the case was assigned to Judge Sim Lake.

On February 1, 1990, Judge Lake "concur[red] wth Judge
Sterling's finding of acontract requiring arbitration" and ordered
the parties to begin arbitration within thirty days. He went on to
state that Dillard had made no claim"that creates any question of
law, equity or fact that cannot be arbitrated."® He also noted
that Dillard's request for declaratory and injunctive relief was
not properly raised in his pleadings, stating that "[p]laintiff's
notions objecting to arbitration on the grounds of federal anti-
trust |aw or adhesion contracts are irrelevant because they are
beyond the scope of his pleadings."” In addition, he denied
Dillard's "Mdtion for Findings of Fact and Conclusions of Law
Concerning Injunctive Relief and Other Previously Filed Mtions"
that had been filed on Cctober 11, 1989. Finally, he dism ssed the

entire action w thout prejudice.

8 At the time of Judge Sterling's bench rulings, it was the law of this
circuit that clainms under the 1933 Act and the 1934 Act coul d not be arbi-
trated. Thus, Judge Sterling's dismssal of Dillard s § 17(a) and rule 10b-5
claims was a necessary ﬁrereqwsne to the arbitration order. Soon thereaf-
ter, the Supreme Court held that clainms under both federal acts are subject to
arbitration. See Rodriguez de Quijas v. Shearson/Am Express, 490 U.S. 477,
482-84 (1989) (1933 Act); Shearson/Am Express v. McMahon, 482 U. S. 220, 238
(1987) (1934 Act?. Judge Lake accordingly entered an order conpelling
arbitration of all clains related to the trading transacti ons.
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On February 14, 1990, Dillard filed a notion under Fed. R
Cv. P. 59(e) to alter or anend the judgnent. Although he took
issue with the court's refusal to consider his antitrust allega-
tions as a separate cause of action, he did not anend his conpl ai nt
to add these allegations. He also filed a notion for trial by
jury. These notions were denied.

On March 3, 1990, Dillard initiated arbitration proceedi ngs
before the Chi cago Board Options Exchange by filing a Statenment of
Claim which was a copy of his first anmended conplaint in the 1985
case. The matter was referred to the National Association of
Securities Dealers, which dismssed all of Dillard' s clainms after
an arbitration hearing on January 4, 1991. D llard now appeals,
chal l enging the district court's arbitration order and di sm ssal of
the case as well as its refusal to enter findings of fact and to

enjoin the enforcenent of the arbitration provisions.

B
On August 20, 1986, Dillard filed his second federal |awsuit
("the 1986 case") S)Q this tine against Security Pacific.* In his
original conplaint, Dillard brought clains relating to (1) the
securities transactions (under federal securities law) and (2) the
crimnal prosecution (under the Racketeer Influenced and Corrupt

O gani zations Act (RICO, 18 U S.C. 8§ 1961 et seq., and the Hobbs

4 Dillard initially brought this case agai nst Security Pacific
Brokers, Inc., and FCSC. Later, as noted infra, he unsuccessfully attenpted
to add Security Pacific Corporation as a defendant.
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Act, 18 U. S.C. 8§ 1951; he al so accused Security Pacific of "false
swearing" and "bribery").®

On May 20, 1987, the court dismssed the suit on res judicata

grounds. Judge Sterling reasoned that all of the clainms asserted
in Dllard' s conplaint should have been raised as conpul sory
counterclains to Security Pacific's suit to recover on the bad
Merrill Lynch drafts.

Dillard appeal ed, and on January 15, 1988, we affirned the
dismssal as to all clains arising prior to Dillard s answer to
Security Pacific's conplaint but reversed as to all clains arising
after the answer was filed. Specifically, we concluded that the

res judicata bar of the default judgnent (entered after Dillard had

failed to conply with di scovery orders) did not enconpass Dillard's
clains arising out of the crimnal prosecution, as the prosecution

was instituted after Dillard filed his answer. Dillard v. Security

Pacific Brokers, 835 F.2d 607, 609 (5th GCr. 1988) ("Dllard I").

We therefore vacated the dismssal as to Dillard's clains arising
fromthe crimnal prosecution and remanded for further proceedi ngs.

Dillard filed a supplenental conplaint on July 18, 1988.
Judge Janes DeAnda, to whomthe suit had been transferred, struck
the supplenental conplaint on August 2, 1988, reasoning that
Dillard had failed to request |leave to file. In his attenpted
suppl enental conplaint, D llard added clains under the federal

antitrust laws; he also accused Security Pacific of "malicious

5> The false swearing, bribery, and Hobbs Act clains were brought as
part of the RICO claim



prosecution” and of "undertak[ing] an illegal, inproper and
perverted use of crimnal process.” Finally, he nade accusations
against Security Pacific Corporation (the parent conpany of
Security Pacific Brokers, Inc., and the FCSC), Jenkens & G | chri st
(counsel for Security Pacific), Merrill Lynch, and the Securities
| ndustry Association (SIA). The suit subsequently was transferred
back to Judge Lake.

After a status conference on Septenber 15, 1989, Judge Lake
ordered Dillard to file an anended conpl aint by Cctober 15, 1989.
Dillard did not file an anended conplaint; instead, he filed a
nmotion for a stay pending our decision in the 1988 case di scussed
infra. Judge Lake granted the stay on Cctober 27, 1989. W then
di sposed of the first appeal of the 1988 case on May 22, 1988, and
Judge Lake ordered Dillard to file an anended conplaint by

Cctober 5, 1990, or face di sm ssal.

Dillard conplied with Judge Lake's order. H s anmended
conplaint added Merrill Lynch, Jenkens & QGlchrist, and the
Securities Pacific Corporation as defendants. He al so brought

clains for defamati on, abuse of process, and mal i ci ous prosecution,
as well as under "Title 42 . . . of civil rights." He did not
bring a claimunder the federal antitrust |aws, nor did he nane SI A
as a defendant.

In response, the defendants noved to dismss the conpl aint
under rule 12(b)(6). Judge Lake refused to allow Dillard to add
Merrill Lynch, Jenkens & Gl christ, and Security Pacific Corpora-

tion as defendants because "no |leave was granted to add new



parties." He specifically noted that the "newly added def endants"”
were dism ssed wthout prejudice. He then dismssed (1) the
federal securities clainms stenmng fromthe tradi ng transacti ons as

res judicata on the grounds cited in our Dillard | opinion; (2) the

def amation, malicious prosecution, and abuse of process clains as
time-barred; (3) the Hobbs Act claimon the ground that the statute
cited did not provide a private cause of action; and (4) the RICO
and civil rights clains without prejudice for failure to state a
claim D llard now appeals the district court's disposition of the

case.

C.

Dillard filed a third federal lawsuit in 1988 ("the 1988
case") S)Q this tine against Security Pacific Corporation, Security
Pacific Brokers, Inc., FCSC, Merrill Lynch, SIA and Jenkens &
G lchrist. He asserted antitrust clains against Merrill Lynch
Security Pacific, and SIA; and clains related to the crimnal
prosecution (i.e., defamation, abuse of process, malicious
prosecution, RI CO and Hobbs Act clainms) against Merrill Lynch
Security Pacific, and Jenkens & G lchrist. He also accused Merril
Lynch and the Security Pacific entities of wongdoing with regard
to the trading transacti ons.

All the defendants noved for dism ssal under rule 12(b)(6).
Merrill Lynch also noved to conpel arbitration. Judge Hughes

di sm ssed the case in three separate orders. Dillard appeal ed, and



we remanded for the limted purpose of requiring the court to state
its reasons for the dism ssals.

On July 6, 1990, Judge Hughes issued his opinion explaining
his earlier orders. First, he stated that the Security Pacific
entities were dism ssed because all the clains against them were
pendi ng in the 1986 case in Judge Lake's court. He then noted that
SIA was dismssed for failure to state a claimagainst it. Wth
regard to Jenkens & G lchrist, he stated that the case woul d be
abated until Judge Lake ruled on Dillard' s notion to anmend his
conplaint to add Jenkens & Glchrist as a defendant in the 1986
case. Finally, Judge Hughes noted that the case against Merrill
Lynch was abated until D llard received a negative ruling on a
motion to anend his conplaint in the 1985 case to include addi-
tional clains against Merrill Lynch. Dillard now challenges Judge

Hughes' s di sposition of the case.

l.

We first consider Dillard' s conplaints with regard to the 1985
case. He clains that the district court erred in conpelling
arbitration of his clains, in denying his request for a jury trial,
in denying his request for declaratory and injunctive relief, and
in failing to enter findings of fact and conclusions of law in

connection with the denial of declaratory and injunctive relief.
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A

Judge Lake found that the Dillard-Merrill Lynch contract
required arbitration® and that Dillard raised no claim"creat[ing]
any question of law, equity or fact that cannot be arbitrated."” He
therefore ordered the parties to begin arbitration within thirty
days and dismissed Dillard's clainms without prejudice.” Dillard
contends that the order conpelling arbitration was inproper. W
di sagr ee.

Section 2 of the Federal Arbitration Act ("the Act"), 9 U S. C
8§ 1 et seq., declares that an arbitration clause involving
interstate cornmerce is "valid, irrevocable, and enforceable, save

upon such grounds as exist at law or in equity for the revocation

of any contract." The Act also provides that "[i]f the making of
the arbitration agreenent . . . be in issue, the court shal
proceed summarily to the trial thereof.” 1d. 8 4. In a case in

whi ch such a trial is required, the Act allows the party resisting

arbitration to demand a jury trial. |d.

6 The contract states the follow ng:

It is agreed that any controversy between us arising out of your
busi ness or this agreement, shall be subnmitted to arbitration
conduct ed under the provisions of the Constitution and Rul es of
t he Board of Governors of the New York Stock Exchange, Inc. or
pursuant to the Code of Arbitration Procedure of the Nationa
Afsociation of Securities Dealers, Inc., as the undersigned may
el ect.

" Dillard argues at length that the district court inproperly disnissed
his conplaint for failure to state a claim Al though Judge Sterling noted
fromthe bench that Dillard had failed to state a clai munder the federa
securities |laws, Judge Lake explicitly dismssed the conplaint wthout
prejudi ce pursuant to the arbitration cl ause.
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Dillard contends that he deserves ajury trial on the question
of the validity of the arbitration clause.® He argues essentially
that he has put the "making of the arbitration"” clause "in issue"
by alleging that the clause is an wunconscionable "adhesion
contract." He contends that he had no choice but to accept the
arbitration clause in the Merrill Lynch contract because the
i ncl usi on of the clause was nonnegoti able. He further all eges that
he could not go el sewhere because the majority of brokerage firns
use such ternms in their contracts; he adds that such uniformuse is
the result of an antitrust conspiracy anong brokerage firns.

A party to an arbitration agreenent cannot obtain a jury trial

nmerely by demandi ng one. Saturday Evening Post Co. v. Runbl eseat

Press, 816 F.2d 1191, 1196 (7th Cr. 1987). The party resisting
arbitration bears "the burden of showing that he is entitled to a

jury trial under 8 4 of the Arbitration Act." Bhatia v. Johnston,

818 F.2d 418, 422 (5th Cr. 1987).° CQur caselaw has not estab-
|ished the precise showing a party nust nake. W have, however,

suggested that the party nust nake at | east sone show ng t hat under

8 There is no question that Dillard s substantive clains are arbitra-
. See Rodriguez de Quijas, 490 U.S. at 482-84 (1933 Act clains subject to
itration); MMhon, 482 U S. at 238 (1934 Act clains subject to arbitra-
n); Commerce Park at DFW Freeport v. Mardian Constr. Co., 729 F.2d 334, 340
h  Gr. 1984) (DTPA clains subject to arbitration). The only issue, then
whet her the arbitration clauses at issue in this case are enforceable.

I
r
i
5
S

bl e
arb
tio
(5t
|
9 Under Supreme Court precedent, a party nust chall enge the "' nmaking'
of the agreenent to arbitrate" itself in order to create a jury-triable issue.
Prima Paint Corp. v. Flood & Conklin Mg. Co., 388 U S. 395, 403-04 (1967).
IT the party makes allegations regarding the contract as a whole S)Q e.g.
that the brokerage contract is a contract of adhesion S)Q that issue nust go
to arbitration. 1d. |In nost cases in which a customer seeks to avoid
arbitration by allTeging that the contract is one of adhesion, he fails to
al l ege specifically that the arbitration clause is adhesive. See, e.P.
Bhatia, 818 F.2d at 422. Dillard has net this threshold requirenment, for he
focuses specifically on the arbitration provision as an adhesive term
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prevailing | aw, he would be relieved of his contractual obligation
toarbitrate if his allegations proved to be true. 1In addition, he
must produce at |east sone evidence to substantiate his factua

al | egati ons. T & R Enters. v. Continental Gain Co., 613 F. 2d

1272, 1278 (5th G r. 1980).1°

W affirm the district court's order to arbitrate on the
ground that Dillard failed to make a sufficient show ng that the
arbitration provision at issue should not be enforced. Adhesion
contracts are not automatically void. Instead, the party seeking
to avoid the contract generally nust show that it is unconsciona-
ble. See 6A Arthur L. Corbin, Contracts 8§ 1376 at 20-21 (1962) and
7-9 (1991 Supp.). Several federal courts have considered and
rejected the argunent that agreenents to arbitrate disputes in the
securities context are unconscionable as a matter of |aw As
explained by the Ninth Crcuit,

The strong federal policy favoring arbitration, coupled

with the extensive regul atory oversi ght perforned by the

SEC in this area, conpel the conclusion that agreenents

to arbitrate disputes in accordance w th SEC approved

procedures are not unconscionable as a matter of |aw.

Cohen v. Wedbush, Noble, Cooke, Inc., 841 F.2d 282, 286 (9th Cr.

1988). See also Adans v. Merrill Lynch, Pierce, Fenner & Smth,

1 |'n T & REnters., the party seeking to avoid arbitration put the
exi stence of the arbitration agreenent "in issue" by alleging that although he
had si gned the agreenent, the true agreenent between the parties was reached

during a tel ephone conversation in which arbitration was not discussed,
First, we rejected this argument as "contrary to the universally prevailing
rule that . . . one who executes a witten contract is bound by its terns.’

Id. W also noted that we were "rather persuaded” by A mecenes Fernandez,

S A v. Colodetz, 148 F.2d 625, 628 (2d G r. 1945), which held that not only
nust a party deny that he nade an agreenent to arbitrate, but evidence nust be
produced to substantiate the denial. 1d. See also Interbras Cayman Co. V.
Oient Victory Shipping Co., S. A, 663 F.2d 4, 7 (2d Gr. 1981) (reaffirnming
Al nrecenes Fer nandez).
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888 F.2d 696, 700 (10th Cr. 1989); Surman v. Merrill Lynch,

Pierce, Fenner & Smth, 733 F.2d 59, 61 n.2 (8th Cr. 1984). In

addition, Dillard failed to produce any evi dence that the agreenent
to arbitrate was sonehow unfair or oppressive in this case.

Mor eover, the allegations of antitrust conspiracy do not |ead
to the conclusion that the Merrill Lynch contract was an unconsci o-
nabl e contract of adhesion. Even if the district court were to
find that such an antitrust conspiracy existed, this finding would
not conpel the invalidation of the agreenent to arbitrate; instead,
it would lead to an award of danmages for any injury stenm ng from
the anticonpetitive behavior.!* Thus, because Dillard failed to
show t he exi stence of a genuine issue of fact to be tried before a
jury, we affirm the district court's arbitration order and

di sm ssal wi thout prejudice.??

B
In his "Mtion To Decl are Conpul sory Arbitration Provisions of
Def endant' s Adhesi on Contracts To Be I nvalid, and Unenforceabl e and

To Enjoin Enforcenent of Sane,"” Dillard attenpted to set forth his

antitrust conspiracy allegations as separate causes of action.

11 Section 4 of the layton Act, 38 Stat. 731, as anended, 15 U.S.C.
8§ 15(a), provides that any person "injured in his business or property by
reason of anything forbidden in the antitrust laws . . . shall recover
threefol d the damages by hi m sustained . "

12 |n addition to alleging that he was denied his statutory right to a
jury trial, Dillard clains he was deprived of his right to a jury trial under
the Seventh Amendnent. This argument is without merit. |In McMhon, the Court
endorsed enforcing agreements to arbitrate statutory clains unless Congress
has Bfohlblted wal ver of a judicial forumfor the particular claimat Issue.
482 U S at 226-27. W conclude fromthis that the Seventh Amendnent does not
preclude "waiver" of the right to jury trial through the signing of a valid
arbitration agreenent.
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Judge Lake did not deny this "notion" as Dillard contends; instead,
he refused to consider Dillard' s request for declaratory and
injunctive relief because Dillard did not properly request such
relief in his pleadings.

In order to obtain a permanent injunction or a declaratory
judgnent, a party nust make his request for such relief in his
pleadings. Fed. R Cv. P. 8(a). Dllard s conplaint failed to
make such a request. Moreover, there was no indication that
Dillard was requesting tenporary or prelimnary relief S)Q a
request that can be nade in a notion. 11 Charles A Wight, et

al., Federal Practice and Procedure 8§ 2949 at 467 (1973).

Therefore, Judge Lake properly refused to consider Dillards
allegations apart from Dillard's attack on the validity of the

arbitration clauses per se.?®®

L1l
Wth regard to the 1986 case, D llard contends that the
district court erred in dismssing his defamation, nalicious

prosecution, and abuse of process clains as tine-barred and in

3 Dillard clains that he was entitled to findings of fact with regard

to the denial of injunctive and declaratory relief. Fed. R Cv. P. 52(a)
requires such findings in "actions tried upon the facts without a jury" and
with regard to "granting or refusing interlocutory injunctions." i ther
situation was present in this case. First, no action was tried to the court
without a jury. Judge Lake ordered the parties to conmence arbitration; he
settled no substantive clainms. Second, Dillard did not make a request for an
“interlocutory |n%unct|pn." Rat her, he requested a declaratory judgnent and
permanent relief fromhis obligations under the arbitration clause.
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dismssing his civil rights and RRCO clains for failure to state a

claim?* These grounds of error are addressed bel ow

A

Dillard filed his original conplaint in this suit on
August 20, 1986, accusing Security Pacific® of "[f]al se [s]wearing"
and "brib[ing] a |law enforcenent officer"” in connection with the
filing of crimnal charges against him He also alleged that
"[t]he false crimnal charge was one of a nunber of outrageous
actions done by defendant[] to harass and oppress"” him These
charges were based upon the fact that "[i]n August 1984 def endant]|]
made a know ngly fal se af fi davit char gi ng t heft by
plaintiff . . . ." At the tinme of the filing of his 1986
conpl aint, Security Pacific had conplained to the authorities, and
an indictnent had been issued on August 19, 1985.

Several events occurred after the filing of this origina
conplaint. The indictnment was quashed on Septenber 16, 1987. On
t hat sane day, a second indictnment was i ssued but was di sm ssed on
June 21, 1988. On July 18, 1988, Dillard filed his suppl enenta

conplaint (which was stricken for failure to ask | eave of court to

¥ Dillard al so challenges the district court's refusal to allowhimto
add Merrill Lynch, Jenkens & G lchrist, and Security Pacific Corporation as
nsw party defendants. This refusal was proper, as he failed to request |eave
of court.

In addition, Dillard attacks the district court's dismissal of his
all egations and clains related to the trading transactions. Those clains are
barred by Dillard |, however, and were properlﬁ dismssed. Finally, we do not
consider the court™s dismissal of Dillard s Hobbs Act claim as he does not
raise it as a ground for error.

15 As noted supra, the 1986 case started and ended as a case agai nst
FCSC and Security Pacific Brokers, Inc.
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file it) alleging a "pattern of baseless repetitive clains"
constituting "a badge of nmamlicious prosecution.” He also alleged
"an illegal, inproper and perverted use of crimnal process."”

Dillard specifically raised abuse of process, nalicious
prosecution, and defamati on causes of action on Cctober 5, 1990, in
his first anended conplaint, which he filed after we renmanded to
the district court to consider Dillard' s clains arising fromthe
crimnal prosecution in Dillard |I. The district court used the
date of the first amended conplaint S)Q Cctober 5, 1990 S)Q for
purposes of <calculating the tineliness of Dllard s malicious
prosecution, abuse of process, and defamation causes of action and
found that all three were tinme-barred. Use of this tolling date
woul d be erroneous, however, if the clainms in the anended conpl ai nt
stemmed fromthe sane "transaction or occurrence" addressed by the
original conplaint. |In such a case, the anended conpl aint would
"relate back" to the filing of the original conplaint.

Under Tex. Civ. Prac. & Rem Code 8§ 16.068,' which is simlar
to Fed. R CGv. P. 15, the limtations period is tolled by the
first pleading related to the transaction or occurrence:

If a filed pleading relates to a cause of action,
cross action, counterclaim or defense that is not
subject to a plea of limtation when the pleading is
filed, a subsequent anendnent or supplenent to the
pl eadi ng that changes the facts or grounds of liability
or defense is not subject to a plea of limtation unless

the amendnent or supplenent is wholly based on a new,
distinct, or different transacti on or occurrence.

1 Under Erie R R v. Tonpkins, 304 U S. 64 (1938), we nust eval uate
the state of limtations issues in accordance with Texas | aw.
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Texas courts have enployed section 16.068 both to save defective
pl eadings and to allow anendnents alleging separate but rel ated
bases of recovery.!” Thus, the inquiry is not whether an anended
conplaint adds a new or different cause of action; rather, it is
whet her that new or different cause of action is wholly based upon,
and grows out of, a new, distinct, or different transaction or

occurrence. Meisler v. Republic of Tex. Sav. Ass'n, 758 S. W2d

878, 882 (Tex. App. S)Q Houston [14th Dist.] 1988, no wit).

As the record now stands, we cannot discern whether the
def amat i on, abuse of process, and nmalici ous prosecution cl ai ns grew
out of a "wholly . . . new, distinct, or different transaction or
occurrence. " We thus remand the tineliness issue to the district
court for consideration of the rel ation-back i ssue. W al so cannot
discern fromthe district court's opinion whether Dillard properly
rai sed the rel ati on-back issue.'® [|f he did not, we cannot consi der

the issue on appeal, see WAy v. Reliance Ins. Co., 884 F.2d 866,

868 n.3 (5th Cr. 1989); thus, there would be no need for the

17 See, e.qg., Abbott v. Foy, 662 S.W2d 629, 631 (Tex. App. S)Q Houston
E14th Di st.L 1983, wit ref'd n.r.e.% (anendnent cured defective conplaint);
radley v. Etessam 703 S.W2d 237 (Tex. App. S)Q Dallas 1985, wit ref'd
n.r.e.) (anmendnent addi ng wongful death cause of action related back to
original conplaint alleging nmedical malpractice).

8 There is only one sentence in the district court's opinion that
touches on the issue, where the court states that "Dillard asserts that
because the [defanation% cause of action based upon the second indictnent was
tinely raised in [the 1988 case}, it is not tine-barred in this action." This
is simlar to Dillard s ground for error before this court. Although he does
not specifically raise the Texas "rel ation back" statute, he does ask us to
consi der the "earliest pleading in any action [as] tolling the statute" of
[imtations. W believe this s sufficient (but just barely) to raise the
“rel ation back" issue for appellate review, as Dillard asks us to consider
“any" pleading S)Q which coul'd include earlier pleadings in the 1986 case S)Q
in addressing the statute of linmtations question. It appears fromthe
district court's recitation of Dillard s argunent that he did not make a
simlar request to the district court. W leave it to the district court,
however, to answer this question
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district court to address the issue on remand, for its opinion on

the tineliness i ssue woul d have becone fi nal.

B

We agree with the district court that Dillard failed to state
a claimunder either RICO or federal civil rights law. ' Dillard
argues, however, that when read in conjunction, his 1985, 1986 and
1988 conpl aints (and anendnents thereof) do state a claim

We decline Dillard' s invitationto read all of his conplaints
together. This tangled web of litigation is of his own making.
Thus, we do not agree that "substantial justice" requires us to
hold, as he suggests, that "if a cause of action is properly
pl ead[ed] in any action or in any conbination of actions it is

properly plead[ed]."

| V.
Finally, with regard to the 1988 case, Dillard argues that the
district court erred in dismssing SIAfromthe suit for failureto
state a claimagainst it, in abating the suit against Merrill Lynch

and Jenkens & G lchrist, and in dismssing the Security Pacific

19 The district court held that although "[i]t is perhaps possible that

a RRCO claimmay |lie buried sonmewhere" in Dillard s conplaint, it could not
g ind it. 5 After exanmining Dillard' s conplaint, we agree and atfirmthe
i sm ssa

il rights claim

Simlarly, we affirmthe dismssal of Dillard s civ
Iy nmakes cl ai m agai nst

whi ch consists of the following: "Plaintiff additiona
def endants for dana estopalntlff due to . . . Title 42 violation of civil
rights.” Mere conclusory allegations of a deprivation of civil rights are

insufficient to withstand a notion to dismss. Arsenaux v. Roberts, 726 F.2d
1022, 1024 (5th Gr. 1982).
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entities on the ground that simlar clains were pendi ng agai nst

themin Dillard's 1986 case.

A

Dillard s sole conplaint against SIAis its involvenent inthe
al l eged antitrust conspiracy.? |In his 1988 suit, Dillard repeats
the allegations he raised in his injunction notion in the 1985
suit. Essentially, he points to the fact that the vast majority of
br okerage agreenents contain arbitration clauses and all eges that
those clauses are the result of an antitrust conspiracy in the
br okerage industry.

Judge Hughes di sm ssed Sl A because Dillard failed to state an
antitrust claimagainst it. As Judge Hughes not ed,

The Associ ation could have been a cl eari nghouse for

price fixing information, but Dillard did not nake that

all egation. The Association is not a narket partici pant,

and Dillard failed to allege facts that it was a conduit

for conspiratori al anti-conpetitive pricing or

nmonopol i zat i on. This Jlack of sufficient factua

all egations constitutes failure to state a cl ai magai nst

the Association for antitrust violations.
| n paragraph 22 of his conplaint, however, Dillard nade the precise
al | egati on Judge Hughes thought was m ssing. |In that paragraph
Dillard alleged the follow ng:

Def endants and their co-conspirators, in order to

ef fect nonopolization, acted with the intention that

servi ces be unavail abl e except on simlar unfair terns[;]

and legal semnars, and |eqal bulletins of the

conspirators' trade associ ation, S.1.A and ot her
exchanges of informati on on nodel arbitration cl auses and

20 |n his conplaint, Dillard states in his prayer for relief "[t]hat
S.I.A would be found guilty only of anti-trust |law violations."
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their intent to use them caused each individual conpany

to know that others would act in conjunction with it to

restrain the trade of those who refused to arbitrate.
Al t hough the allegations connecting SIA to the conspiracy are
sonewhat inartful, there is no question that Dillard nade t hem

SIA seens to acknowl edge this in its brief, for it restates
Dillard' s allegations that it acted as a clearinghouse for anti-
conpetitive information.?* SIA, therefore, argues that there are
two additional deficiencies in Dllard s conplaint: Dillard
(1) failed to all ege an agreenent or conspiracy anong t he br okerage

firms; and (2) failed to allege facts to show how he has been

econom cal | y damaged.

1
Section 1 of the Sherman Act?? proscribes "[e]very contract,
conbination . . . or conspiracy [] in restraint of trade or
coomerce . . . . " 15 USC 81. In order to state a claimfor
a violation of Section 1, a plaintiff nust allege (1) the existence
of a conspiracy (2) affecting interstate commerce (3) that inposes

an "unreasonabl e" restraint of trade. Wite & Wite v. Am Hosp

Supply Corp., 723 F. 2d 495, 504 (6th Cr. 1983). Contrary to SIA's

assertions, Dillard alleged "the existence of a conspiracy" in

2l As SIA notes, "Dillard asserts that SIA dissemnated infornation
about the use of [nopdel arbitration clauses] to its nmenbers, and that each
nmenmber understood fromthat information that it could use [the node
arbitration clauses] without fear of |osing business to other brokers because
all brokers woul d necessarily use [the nbdel clauses] as nonnegoti abl e
contract terns.”

22 Dillard also brings a claimunder section 2. Hs claim however, is
nore appropriately considered under section 1.
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several places inthis conplaint. For exanple, in paragraph 19, he
charges a

conspiracy by Defendants and their conpetitors in

vi ol ati on of the Sherman Anti-Trust Act by the Def endants

i n adopting and agreeing to use, and i n usi ng excl usi vely

certain uniform contracts for securities trading

containing provisions for the determnation by

arbitration of all clains and controversies ari sing under

said contracts.
Dillard goes on to allege that the defendants "acted with the
intention that services be unavail able except on simlar unfair
ternms." Essentially, Dillard asserts that SIA dissem nated
information about the use of arbitration clauses; from that
di ssem nation, he argues, each nenber of the SI A understood that it
could use the arbitration clause in its contracts w thout fear of
| osi ng busi ness. 23

SIA argues that Dllard alleges nothing nore than "conscious
parallelisnm in the industry, which is not enough to state a cl aim
for conspiracy. |In particular, Dllard states that he "wil|l show
the simlarity of behavior can, under the facts, only be attri buted
t o an under st andi ng anong securities industry conpetitors to effect
the restraint.” SIA is correct when it asserts that proof of

paral |l el business behavior is insufficient to prevail on a Sherman

Act claim See Theatre Enters. v. Paranpbunt FilmDistrib. Corp.

346 U. S. 537, 541 (1954). But SIA seens to confuse the standard

22 He nodels his conplaint after Paranpunt Fampus Lasky Corp. v. United
States, 282 U. S. 30 (1930), in which conpetitors in the filmindustry agreed
to use a standard formcontract containing an arbitration clause in their
dealings with novie theaters. |f a theater owner failed to subnmt disputes to
an industry-controlled arbitration panel, or if he refused to abide by an
arbitration award, the industry conspirators would refuse to do business with
hi magain until he put up a security deposit, arbitrated the dispute, or
abi ded by the arbitration award.

22



for withstanding summary judgnent with the standard for defeating
arule 12(b)(6) notion.

Dillard does not need to "off[er] any plausible reason for
def endants to have conspired,” as Sl A suggests. He nerely needs
to allege that they did indeed conspire and give sone factua

all egations that would support such a claim See M eneghan v.

Uni on Stock Yards Co., 298 F. 2d 659, 663 (8th CGr. 1962) (plaintiff

needs to nmake nore than an all egation of conspiracy; he nust nake
a statenent of facts constituting the conspiracy). Dillard does
this by alleging that the defendants attended semnars and
conferences at which arbitration clauses were discussed and that
t hey adopted such clauses know ng that they could do so w thout

fear of conpetition.

2.

Section 4 of the Cayton Act, which provides the private right
of action to enforce the Sherman Act, requires that the antitrust
plaintiff seek recovery for injury "in his business or property."”
38 Stat. 731, as anended, 15 U.S.C. § 15(a). Dillard alleges that
"[t]here has been injury to MR DI LLARD S business and to his
property because of duress of threat to restrain trade of Plaintiff
| est he sacrifice right of recovery by j udi ci al
determnation . . . ." SIA argues that the dismssal for failure
to state a claimwas proper because Dillard "alleged no facts to

show how he has been econom cally damaged."”
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Contrary to SIA' s suggestion, Dillard need not show how he was
damaged at this point, however. The fact is that he all eged that
hi s business and property were injured. This is sufficient to
satisfy the requirenents of notice pleading.? W therefore reverse
the district court's dismssal of SIAfor failure to state a claim

against it.?

B
Judge Hughes abated the clains against Merrill Lynch "unti
Dillard noves to, and receives a negative ruling on a notion to,

anmend his conplaint” in the 1985 case to add the clains asserted in

his 1988 conplaint. In his 1985 conplaint, Dillard alleged that
Merrill Lynch violated the federal securities laws as well as the
DTPA. In that conplaint he did not state clains arising fromthe

crimnal prosecution or in connection with the alleged antitrust
conspiracy (Judge Lake refused to consider Dillard s antitrust
allegations as a separate cause of action because he did not
properly raise themin his pleadings.)

It was within Judge Hughes's discretion to abate the clains
pending in his court with the hope that Dillard would consolidate

all his clainms against Mrrill Lynch in one forum We have

2% SIA does not contest the sufficiency of Dillard s conplaint as to
pl eadi ng unreasonabl e restraint or interstate commerce; thus, we do not
consi der these issues.

25 W leave it to Judge Hughes on remand to survey the procedura
| andscape of this case and to decide whether Dillard' s clains against SIA
should go forward in his or another court.
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expressly noted in the past that a stay? "pending the outcone of
litigation between the sane parties involving the sanme or
controlling issues is an acceptabl e neans of avoi di ng unnecessary

duplication of judicial machinery." ACF Indus. v. GQuinn, 384 F.2d

15, 19 (5th Gir. 1967), cert. denied, 390 U S. 949 (1968).

At the time of Judge Hughes's order, Dllard had filed a
motion to anend the judgnent in the 1985 case that raised the
antitrust clainms but not the clains related to the crimnal
prosecution; the latter were, however, raised in the first anended
conplaint in the 1986 case. Since that tinme, Judge Lake has deni ed
the notion to anend judgnent in the 1985 case. He also refused to
allow Dillard to add Merrill Lynch to the 1986 case on the ground
that Dillard failed to ask | eave of court to add new defendants.
The question is, then, whether Dillard has conplied wth Judge
Hughes' s request.

Merrill Lynch correctly points out that Dillard never
attenpted to file a notion to anend his 1985 conplaint. Dillard's
motion to amend judgnent in that case (which raised only the
antitrust clainms) was pending at the tinme, however. Considering
Dillard is pro se, this is enough for substantial conpliance with
Judge Hughes's request.

Simlarly, Dllard attenpted to add Merrill Lynch to his 1986

case, in which Dllard's clains stemmng from the crimnal

26 An abatenent can be either a stay or a disnmissal. Baer v.
Fahnestock & Co., 565 F.2d 261, 263 (3d Cir. 1977). |In this case, the
abat enent should be considered a stax, gi ven that Judge Hughes abated the case
only until the occurrence of a specific event S)Q Dillard's attenpt to add his
1988 clains to the 1985 case.
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prosecuti on were pendi ng. Judge Hughes, however, had asked himto
anmend his 1985 conplaint. Again, especially considering that both
the 1985 and the 1986 cases are assigned to Judge Lake, this
appears to be substantial conpliance. In sum we affirm Judge
Hughes's abatenent of the case. Because Dillard substantially
conplied with Judge Hughes' request, heis free to return to Judge
Hughes's court with his clains. At that tinme, Judge Hughes can
survey the procedural |andscape and nake further orders, if

necessary.

C.

It was within Judge Hughes's discretion to abate the case
agai nst Jenkens & G lchrist pending a decision on Dillard s notion
to anend his conplaint in the 1986 case to add it as a defendant.
Dillard did attenpt to add Jenkens & G lchrist, but his request was
deni ed because he failed to seek | eave of court to file a notion to
add new party defendants. Again, considering Dillard is pro se, he
has substantially conplied with Judge Hughes's order. Dillard is
now free to return to Judge Hughes's court with his clains against
Jenkens & G |l christ, and Judge Hughes nay nake further orders as

appropri ate.

D.
Judge Hughes dism ssed the clains against Security Pacific
Corporation, Security Pacific Brokers, Inc., and FCSC, reasoning

that all the clains were still pending in the 1986 case. At the
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ti me of Judge Hughes's decision, the followi ng had occurred in the
1986 case: W had affirmed the district court's dismssal of
Dillard's clains relating to the trading transactions as res
judicata; Dillard had filed his supplenental conplaint on renmand;
Judge DeAnda had stricken the suppl enental conplaint for failure to
request |leave of court to file it; and Judge Lake had granted a
stay pending the first appeal of this (the 1988) case. Dillard had
not yet filed his first anended conplaint, and when he did so
|ater, he did not raise any antitrust clains against the Security
Pacific entities. Thus, Judge Hughes was incorrect in his
assunption that all Dillard' s clains agai nst Security Pacific were
pending in the 1986 case; the antitrust clainms were not.

We assune that Judge Hughes's dism ssal was with prejudice.?
The effect of Judge Hughes's dism ssal of the Security Pacific
entitiesis topreclude Dillard fromadding the antitrust clains to
t he 1986 case. W therefore reverse the dism ssal of the antitrust
clains as an abuse of discretion. A nore appropriate course of
action would have been to abate the antitrust clains against the
Security Pacific entities until Dllard sought and obtained a
negative ruling on a notion to anend his 1986 conpl aint.

Wth regard to Dillard's duplicative clains (i.e., those
brought against Security Pacific in both the 1986 and the 1988

cases), it was within Judge Hughes's broad discretion to stay them

2T This is because Judge Hughes did not state otherwise. In addition,
Security Pacific assunmes that the dismssal was with prejudice, as it argues
alternative grounds for affirmng the dismssal with prejudice, such as
statute of limtations and res judicata.
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pendi ng the outcone of the 1986 case or to dismss them w thout

prejudice. See West Gulf Maritine Ass'n v. |ILA Deep Sea Local 24,

751 F.2d 721, 729 & n.1 (5th Gr. 1985). See also First Gty Nat'l

Bank & Trust Co. v. Simmobns, 878 F.2d 76, 80 (2d G r. 1989)

(affirmng dismssal wthout prejudice).?® Disnmssal wth
prej udi ce, however, woul d be an abuse of discretion. The 1986 case

woul d have no res judicata or collateral estoppel effect on the

1988 case until it canme to final judgnent, which it had not at the
time of Judge Hughes's order; thus, dismssal wth prejudice was
I npr oper.

Security Pacific would like us to affirmthe di sm ssal because
Dillard could have brought all his clains (including the antitrust
claim in the first anended conplaint in the 1986 case. Thi s
reasoning does not lead to a dismssal wth prejudice, however;
instead, it argues for an abatenent, stay, or dismssal wthout
prej udi ce. Again, we leave it to Judge Hughes to evaluate the
status of Dillard's litigation and make further orders, if

necessary.

28 The West Qulf and First City cases deal with the so-called first-to-
file rule, which comes into play when a plaintiff files simlar lawsuits in
two different federal districts. W have held that to avoid duplicative
litigation, "a district court naY di sm ss an action where the issues presented
can be resolved in an earlier-filed action pendln? in anot her district court."
West Qulf, 751 F.2d at 729. The first-to-file rule holds that "[i]n the
absence of conpelling circunstances, the Court initially seized of a
controversy should be the one to decide whether it will try the case." 909
Corp. v. Village of Bolingbrook Police Pension Fund, 741 F. Supp. 1290, 1292
(S.D. Tex. 1990) (citation onitted). The sane concern with avoiding
duplicative litigation is present where simlar suits have been filed in two
courts within the same district, as is the case here.
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Dillard has filed several notions to consolidate his cases S)Q
all of which have been denied. Consolidating actions in a district
court is proper when the cases involve comobn questions of | aw and
fact and the district court finds that it would avoid unnecessary

costs or delay. St. Bernard Gen. Hosp. v. Hosp. Serv. Ass'n, 712

F.2d 978, 989 (5th Cir. 1983), cert. denied, 466 U S. 970 (1984);

Fed. R Cv. P. 42. The power of the district court to consolidate

is purely discretionary. St. Bernard, 712 F.2d at 989. (']

therefore affirm the various denials of Dllard s notions to
consol i dat e. G ven consolidation of the three cases on appeal,
however, we suggest that Dillard renew his request for
consolidation wwth the district courts in the 1986 and 1988 cases.

See e.qg., St. Bernard, 712 F.2d at 990 (asking the district court

to reconsi der S)Q al t hough not reversing for abuse of discretion S)Q

its denial of notion to consolidate antitrust cases).

VI .

In summary, in the 1985 case, we AFFIRMthe district court in
all respects. In the 1986 case, we AFFIRM the district court in
all respects except for the dism ssal of the defanmation, malicious
prosecution, and abuse of process clains; with regard to those
claims, we REMAND for consideration of the "relation back" issue if
that issue was properly raised. |In the 1988 case, we REVERSE the
district court's dismssal of SIA;, REVERSE the dismssal wth
prejudi ce of the Security Pacific entities; AFFIRMthe abat enent of

clainms against Merrill Lynch and Jenkens & Gl christ; and REMAND
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the case for further consideration. W also DENY Dillard s other
requests and notions, including his notion for sanctions. Finally,
we enphasi ze that in remandi ng we express no vi ew regardi ng whet her

“any of Dillard's clains are neritorious.
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