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THORNBERRY, Circuit Judge:

In this age discrimnation case, the district court entered
judgnent on the jury's verdict awarding the plaintiff-appellee, Ron
St ephens, $135,500 in damages, and the district court awarded
St ephens an equal anobunt in |iquidated damages pursuant to 29
US C 8§ 216(b). The defendant-appellant, C T G oup/Equipnent
Financing, Inc. (CIT), appeals the district court's denial of its
nmotion for judgnment notw thstanding the verdict (judgnment n.o.v.)

and notion for newtrial.



Backgr ound

St ephens began working for CIT as a senior credit analyst in
April 1975 at an annual salary of $14,100. Stephens was pronoted
to the position of District Sal es Manager (DSM, a sal es position,
in Novenmber 1975 with an annual salary of $15,600. St ephens
recei ved many sal ary increases as a DSM his final annual salary as
a DSM was $23, 500.

I n Decenber 1978, CI T opened a new division in San Antonio,
Texas and appoi nted Stephens to the position of Division Head of
the new division. St ephens's annual salary as D vision Head
started at $25,300. By 1985, Stephens's annual sal ary as Division
Head was $53, 500. As a Division Head of CT, Stephens was
responsible for overseeing the operations of the San Antonio
Di vi sion, including supervision of the D vision Qperations Manager
(DOM), the DSM s, and other staff in the office.

St ephens was denoted from Di vision Head to DSM on August 27,
1985. Stephens testified that he was not given any reason for the
denotion other than the fact that his supervisors, the Regional
Manager and the Executive Vice-President of the Western Division,
wanted a younger man in the position. On the other hand, CT's
W t nesses testified that Stephens was denpted due to his inability
to work with the DOM Stephens also testified that when the
Regi onal Manager and the Executive Vice-President of the Western
Division infornmed him of the denotion to DSM they told himthat
his salary would remain the sane and that he woul d be pai d bonuses
t hrough Septenber as if he were a Division Head. They al so asked

himto help train the new Division Head. Yet, a few days |ater,



St ephens was inforned that his salary woul d be reduced to $43, 200,
t he hi ghest salary allowable for a DSM under the conpany's policy.

Stephens resigned from CIT on Septenber 30, 1985,
approximately thirty days after the denotion, and i mredi atel y went
to work for a conpeting conpany, Credit Alliance. On April 10,
1987, Stephens filed an age di scrimnation conplaint with the Equal
Enmpl oynent Qpportunity Commssion ("EE OC"). On July 29, 1987,
Stephens filed a conplaint in federal district court alleging that
CI' T had constructively di scharged hi mbased on his age in violation
of the Age Discrimnation in Enploynent Act, 29 U S C 8§ 626(b),
and the Fair Labor Standards Act, 29 U S.C 8§ 216(b). St ephens
requested relief in the form of reinstatenent, paynent of back
wages and ot her unpaid benefits, and attorney's fees.

The case was tried to a jury. |In answers to special issues,
the jury found that CI T constructively discharged Stephens, that
Stephens' age was a determning factor in CIT's decision to
constructively discharge him that CT acted wllfully in
constructively discharging Stephens, and that Stephens's damages
amounted to $135,500. Pursuant to 29 U S.C. § 216, the district
court awarded an equal anount in |iquidated damages based on CIT's
willful discrimnation. The court also ordered CIT to reinstate
Stephens to his fornmer position or an equival ent position.

CIT noved for judgnent notw thstanding the verdict or for a
newtrial. The district court denied CIT's notion and al so awar ded
St ephens attorney's fees in the anount of $49,875. On appeal, CT

asserts that the district court abused its discretion in denying



its notion for judgnent n.o.v. or new trial. First, CIT argues
that it was entitled to judgnent n.o.v. because the evidence does
not support a finding of constructive discharge. Second, CT
contends that the damage award i s excessive and that the district
court abused its discretion by not granting a remttitur or a new
trial on danages. W affirmthe jury's finding that Stephens was
constructively discharged but reverse the damage award and renmand
for a newtrial on damages.

CIT also raises the defense of statute of limtations inits
reply brief. For reasons discussed below, the statute of

limtations defense is not properly before this court.

1. Analysis

A. The Statute of Limtations

CIT argues inits reply brief that Stephens's clains are tine
barred because Stephens failed to file a conplaint with the
EEOC wthinthe tinme period required by the Age D scrimnation
in Enploynent Act. CIT correctly argues that the notice or filing
requi rement contained in 29 U S C 8§ 626(d)(2) "is a condition
precedent-- . . . in the nature of a statute of limtations--" to

filing suit in federal district court. Coke v. General Adjustnent

Bureau, Inc., 640 F.2d 584, 595 (5th Gr. 1981) (en banc) (hol ding

that the filing requirenent is not a jurisdictional requirenent but
a condition precedent or statute of limtations which can be
wai ved). However, this court cannot properly consider the statute

of limtations defense because CIT failed to raise it in their



original brief. "[An] appellant cannot raise newissues inareply
brief; he can only respond to argunents raised for the first tine
in the appellee's brief.” 16 C. WAGd, AL MLLER, E. CooPER & E
GREESMAN, FEDERAL PRACTI CE AND PROCEDURE 8 3974 at 428 (1977); see al so

Li ght v. Blue Cross and Bl ue Shield of Alabama, 790 F.2d 1247, 1248

n.2 (5th Gr. 1986) (finding that appellants waived review of an
issue by failing to raise it in their original brief); Peteet V.

Dow Chem cal Co., 868 F.2d 1428, 1437 (5th Cr.) ("W may not

reviewargunents raised for the first tinein the appellant’'s reply

brief."), cert. denied sub nom, Dow Chemi cal Co. v. Geenhill, 493

U S 935, 110 S. Ct. 328 (1989).

Additionally, C T wai ved the defense of statute of limtations
at the trial court |evel. In fact, aside fromurging a genera
statute of limtations defense in its answer, CIT never nentioned
limtations in the trial court proceedings: the statute of
limtations defense was not |listed as an issue in the pretrial
conference or order; CIT did not nove for sunmary judgnent based on
the statute of limtations defense; CIT did not present evidence on
the issue at trial; and CT did not raise the statute of
limtations defenseinits notion for judgnment n.o.v. or notion for
new trial. By failing to assert the defense in the trial court

proceedi ngs, CI T waived the statute of [imtations defense.

B. The Constructive D scharge
In order to prove a prima facie case of age discrimnation, a

plaintiff must show, anong other things, that he was discharged



from his position. Even if the plaintiff resigned from the
position, he can satisfy the discharge elenent of an age
discrimnation claim by proving that he was constructively

di scharged. Junior v. Texaco, 688 F.2d 377, 378 (5th Gr. 1982).

This circuit has held that a constructive di scharge occurs when the
" wor ki ng conditions are so difficult or unpleasant that a
reasonabl e person in the enpl oyee's shoes would feel conpelled to

resign." Bourque v. Powell Electrical Mg. Co., 617 F.2d 61, 65

(5th Gr. 1980) (quoting Alicea Rosado v. Garcia Santiago, 562 F. 2d
114, 119 (1st Cr. 1977)). The jury found that Stephens was
constructively discharged. C T argues that the evidence does not
support a finding of constructive discharge and that the district
court erred in denying its notion for judgnent n.o.v. on the issue
of constructive di scharge.

In reviewing the district court's denial of CIT's notion for
judgnent n.o.v., we nust consider all of the evidence in the |ight
nmost favorable and wth all reasonable inferences to Stephens

Jett v. Dallas Indep. School Dist., 798 F.2d 748, 755 (5th Gr.

1986) nodified on other grounds, 109 S.Ct. 2702 (1989). "Factual

findings in enploynent discrimnation cases are reviewed on the
sane standard as in other cases. Consequently, the Court wll not
overturn the jury verdict unless it is not supported by substanti al

evi dence. " Quthrie v. J.C. Penney Co., Inc., 803 F.2d 202, 207

(5th Gr. 1986) (citing Boeing Co. v. Shipnman, 411 F. 2d 365, 374-75

(5th Gr. 1969) (en banc)).



CI T asserts that Stephens did not face working conditions that
woul d conpel a reasonabl e enployee to quit. Upon a careful review
of the evidence under the proper standard, however, we think
ot herw se. A reasonable juror could find that the cunulative
effect of CT s actions made the working conditions so intol erable
that a reasonable person would have felt conpelled to resign.
Therefore, the district court did not err in denying CIT's notion
for judgnent n.o.v..

The evidence shows that Stephens was denpted from D vision
Head to DSM a sales position, and was asked to help train his
young successor, Roy Keller. (Tr. at 45-46). As a DSM he had no
supervisory duties, and in fact had to report to Keller. (Tr. at
49). He was asked to explain his denotion and i ntroduce Keller as
the new boss to the division's biggest client, Holt Machinery.
(Tr. at 62-63). He was first told that he al one woul d handl e the
Holt Machinery account, but was later inforned that "ultimtely,
[Kel l er] is Division Manager and wi || make the deci sions on howthe
account will be handled." (PI."s Ex. 4). St ephens, who had
formerly supervised the entire San Antonio Division, was also
informed that he "was permtted to assist the Credit Departnent as
needed" but that "whenever possible, [he] nmust have a nenber of the
credit departnent along as designated by Division Mnagenent."
(Pl."s Ex. 4). On top of all this, his salary was reduced from
$53,500 to $43,200 after he had been told that there would be no
reduction in his salary. Finally, each tine CIT inposed a new

restraint on Stephens or cut his salary or responsibility, Keller



asked hi m whet her he was going to quit his job. (Tr. at 56, 71).
The conbi nation of the denotion, the continuing limtations on his
salary and responsibility, and Keller's repeatedly asking him
whet her he was going to quit his job, could make wor ki ng condi tions
intolerable for a reasonable person in Stephens's position.

CIT correctly argues that this circuit has held that a "slight
decrease in pay coupled wth sone |oss of supervi sory
responsibilities is insufficient to constitute a constructive
di scharge. ™ See Jett, 798 F.2d 748 (loss of coaching
responsibilities was not so intolerable that a reasonabl e person

woul d feel conpelled to resign); Jurgens v. E.E. O C , 903 F. 2d 386

(5th Gr. 1990). In both Jett and Jurgens, in which the enpl oyees
clainmed to have recei ved di scrimnatory denotions and constructive
di scharges, this court found insufficient evidence of constructive
di scharge, stating that the enpl oyer had not harassed t he enpl oyees
after the denotion and the denoti ons were not a "harbinger of [the
enpl oyee's] dism ssal." Jurgens, 903 F.2d at 392. On the other
hand, in Guthrie v. J.C. Penney Co., Inc., 803 F.2d 202 (5th Gr.

1986), this court held that Guthrie, who believed that term nation
was inevitable, had been constructively discharged. Guthrie, 803
F.2d at 207. Although the evidence is |less overwhelmng in this
case than in the Quthrie case, Stephens reasonably could have
believed that his denotion was a harbinger of dismssal. CITs
actions after denoting Stephens could nake a reasonabl e enpl oyee
believe that he risked termnation if he remai ned on the job. Even

if CT did not plan to termnate Stephens, it certainly had no



intentions of pronoting him and the "permanence of [a] denbtionis
a factor to consider under the constructive discharge analysis

" Jurgens, 903 F.2d at 392. W find that when viewed in
the light nost favorable to Stephens, sufficient evidence supports

the jury's verdict.

C. Danmmges

Before discussing CIT's argunents regardi ng the excessi veness
of the damages awarded, we nust first address Stephens's argunent
that CIT failed to preserve error on danages issues. St ephens
maintains that CIT failed to raise the issue of danages in its
nmotion for directed verdict and is therefore precluded by Rule 50
of the Federal Rules of Cvil Procedure fromraising the issue for
the first tine on appeal.! Stephens's argunent is wthout nerit.
To support his contention that CIT failed to preserve error on the
i ssue of damages, Stephens cites the portion of the record in which
CIT noved for a directed verdict at the close of the plaintiff's
evi dence. CIT noved for a directed verdict at the close of al

evi dence, however, and argued that plaintiff has failed to
establish any danages . . . ." (Tr. at 538). CIT also argued in

its notion for judgnment n.o.v. or newtrial that Stephens failed to

1 Actually, Stephens's brief states that CIT is precluded
by Rule 50 of the Federal Rules of Appellate Procedure from
rai sing any damages i ssues on appeal. Since Rule 50 does not
exist in the Rules of Appellate Procedure, we assune that
St ephens actually neans to cite Rule 50 of the Federal Rules of
G vil Procedure.



provide sufficient proof of damages. Therefore, CIT properly
preserved the issue of danages for appeal

CI T advances three separate argunents as to why the district
court abused its discretionin denying remttitur or a newtrial on
damages: (1) the jury failed to followthe court's instruction to
offset interimearnings fromthe back pay award, meking the award
excessive as a matter of law, (2) the anmounts awarded for | ost
bonuses and car all owance were specul ati ve and not supported by the
evidence; and (3) the district court erred in instructing the jury
that the rel evant back pay period ran fromthe date of Stephens's
resignation to the date of trial. Since we reverse the danmge
award and remand for a new trial on danages based on the court's
failure to offset Stephens's interim earnings, we only briefly
discuss CIT's other two contentions.

"W review the denial of a notion for newtrial for an abuse

of discretion."” Deloach v. Del chanps, 897 F.2d 815, 820 (5th Cr

1990). The district court's denial of CIT s notion for new trial
was an abuse of discretion because the damages awarded were
excessive as a matter of |aw "Damages are neant to put the
plaintiff in the econom c position he would have occupi ed but for

the discrimnation.” Kolb v. Goldring, 694 F.2d 869, 872 (1982).

Courts uniformy offset interimearnings from back pay awards in
order to make the plaintiff whole, yet avoid wi ndfall awards. See

Brennan v. Ace Hardware Corp., 495 F.2d 368, 373 (8th Cr. 1974);

Rodriguez v. Taylor, 569 F.2d 1231, 1243 n. 23 (3rd Cr. 1977);

Del oach v. Delchanps, 897 F.2d 815, 823 (5th G r. 1990). Even

10



t hough the district court instructed the jury to deduct Stephens's
interimearnings froman award of back pay, the jury failed to do
so0.2 Wthout a reduction for interim earnings, the award was
clearly excessive, and the district court abused its discretion in
denying CIT's notion for new trial or remttitur. We therefore
reverse the damage award and remand for a new trial on danmages.

See Wiiteman v. Pitrie, 220 F.2d 914, 921 (5th Gr. 1955)

(recogni zing the appellate court's duty to reverse the district
court's denial of notion for newtrial when the award i s excessive
as a matter of |aw).

W also note that there is no evidence in the record to
support Stephens's claimthat his |ost bonuses equal ed $14,000 a
year. St ephens never earned a $14,000 bonus while at CIT and
produced no evi dence show ng that he woul d have earned such a bonus
in the years 1985 through 1990. The only evi dence of past bonuses
t hat Stephens produced showed that he earned $10,357 in 1981
$6,688 in 1982, $0 in 1983, and $3,852 in 1984. Thus, the jury's
award of $14,000 a year in |ost bonuses was not supported by the

record.

2 |n fact, the jury apparently adopted Stephens's own
cal cul ation of his damages which did not offset his interim
earnings fromthe anount he clained as back pay. Since
St ephens's cal culation did not account for his interimearnings,
the jury's whol esal e adoption of his calculations resulted in an
award that was greater than the evidence allowed and the jury
reasonably could have found. See Stapleton v. Kowasaki Heavy
I ndustries, Ltd., 608 F.2d 571 (5th Cr. 1979) (The jury
"borrowed"” the anpunt sued for as the proper anount of damages,
but the amount sued for was actually "greater than the nmaxi mum
the jury could find.").

11



Finally, CIT failed to object to the district court's
instruction that the relevant back pay period extended from the
date of Stephens's resignation until the date of trial. According
to Rule 51 of the Federal Rules of Cvil Procedure, "[n]o party may
assign as error the giving or the failure to give an instruction
unless that party objects thereto before the jury retires to
consider its verdict, . . . ." Fed. R Cv. Pro. 51. Therefore,
review of the instruction by this court is precluded unless the
error is so fundanental as to result in a mscarriage of justice."

Nowel | By and Through Nowell v. Universal Electric Co., 792 F.2d

1310, 1316 (5th Cir.) cert. denied, 479 U S 987, 107 S.C. 578.

W need not address whether this instruction resulted in a
m scarriage of justice since we remand on ot her grounds. W note,
however, that danmages are "settled and conplete" and the back pay
peri od ends, when the plaintiff begins earning nore at his new job
than he did at the job from which he was discharged. Kolb v.
&ol dring, 694 F.2d 869, 874 (1st Cr. 1982); Matthews v. A-1, 748

F.2d 975, 978 (5th G r. 1984). \Wether or when Stephens earned
nore at Credit Alliance than he did at C T nust be determ ned on
remand.

W AFFIRM the jury's finding of constructive discharge and
REVERSE t he damage award and REMAND for a newtrial on the issue of

damages.
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