UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 91-1965

CAPI TAL CONCEPTS PROPERTI ES 85- 1,

a California [imted partnership,

on its own behalf and as |iquidating
trustee for CORPORATE |, LTD., ET AL.,

Pl aintiffs-Appellants,
ver sus
MUTUAL FI RST, INC., RESCOLUTI ON TRUST
CORPORATI QN, as Receiver for Sunbelt
Savi ngs, FSB and the FEDERAL DEPOCSI T
| NSURANCE CORPORATI ON, Recei ver for
Sunbel t Savi ngs Associ ati on of Texas,

Def endant s- Appel | ees.

Appeal fromthe United States District Court for the
Northern District of Texas

( Septenber 30, 1994 )
Bef ore GARWOOD and BARKSDALE, Circuit Judges, and WALTER, " Di strict
Judge.
GARWOOD, Circuit Judge:
Pl aintiffs-appellants Capital Concepts Properties 85-1 (CapCon
85-1) and Capital Concepts Properties 85-1D (CapCon 85-1D)

(collectively referred to as "CapCon") appeal the district court's

District Judge of the Western District of Louisiana, sitting
by desi gnati on.



grant of summary judgnent to defendants-appellees Mitual First,
Inc. (Mutual First) and the Federal Deposit |nsurance Corporation
(FDI C), as Receiver for Sunbelt Savi ngs Associ ati on of Texas and as
Manager of the FSLIC Resolution Fund. W affirm
Facts and Proceedi ngs Bel ow

On Decenber 26, 1984, CapCon becane the sole limted partner
of Corporate |, a Texas limted partnership organi zed to construct
the building that canme to be known as Corporate | Plaza in Dall as,
Texas (the Plaza). CapCon's investnent in Corporate | consisted of
a $1 mllion cash capital contribution and a capital contribution
inthe formof its $9 mllion prom ssory note payable to Corporate
| and secured by CapCon's 90, 000 shares of stock in Sunbelt Savi ngs
Associ ation of Texas (Od Sunbelt).? dd Sunbelt was the sole
general partner of Corporate |I. One nonth prior to CapCon's
i nvol venent in Corporate I, Corporate | obtained from San Jacinto
Savi ngs Associ ation (San Jacinto) a $76 mllion |oan to construct
the Plaza and an agreenent from San Jacinto to provi de pernanent
financing. |In exchange for the | oan, Corporate | gave San Jacinto
a prom ssory note secured by a deed of trust listing the Plaza as
collateral (the San Jacinto Note).

In the fall of 1987, CapCon and A d Sunbelt |earned that the
Pl aza woul d not be ready for occupancy and that Corporate | woul d

not be able to pay off the San Jacinto Note when it matured on

. Capcon never paid off its obligation to Corporate | under
the note. Instead, prior to placing Corporate |I into bankruptcy,
Capcon, acting as the liquidating trustee for Corporate |

forecl osed upon the worthless stock of A d Sunbelt and forgave
itself its $9 mllion obligation on the note.
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Novenber 29, 1987. San Jacinto refused to extend the | oan or fund
its permanent |oan conmmtnent. Consequently, CapCon and dd

Sunbelt entered into negotiations with each other regarding a

possi bl e restructure of Corporate |I. These negotiations, in which
the parties were represented by their respective counsel, |asted
from Septenber 1987 wuntil Novenber 25, 1987. During the

negoti ati ons, CapCon asserted that the Corporate | partnership
agreenent required Ad Sunbelt to make a capital contribution to
satisfy Corporate |'s operating deficit, including paynent of the
San Jacinto Note. Ad Sunbelt disagreed wth CapCon's
interpretation of the partnership agreenent and represented that it
woul d not and could not make such a contribution because of its
supervi sory agreenment with the FSLIC. ?

In spite of its contention that A d Sunbelt's refusal to nake
the capital contribution was a breach of the partnershi p agreenent,
CapCon did not sue Ad Sunbelt for specific performance or breach
of contract. | nstead, on Novenber 25, 1987, CapCon executed a
letter agreenent in which CapCon (1) consented to the purchase of
the San Jacinto Note by A d Sunbelt or one of its subsidiaries and
(2) agreed not tointerfere with any attenpt by A d Sunbelt or one
of its subsidiaries to foreclose on the Plaza after February 28,
1988. The agreenent also provided that CapCon and O d Sunbelt
woul d negotiate for certain nodifications in the partnership

agreenent but that, in the event agreenent could not be reached,

2 Under the supervisory agreenent, O d Sunbelt had no
authority to nake a capital contribution to Corporate | to pay
off the San Jacinto note.



A d Sunbelt woul d have the sane rights on the note possessed by the
previous | ender, San Jacinto. Additionally, CapCon agreed that if
A d Sunbelt exercised its rights as | ender, CapCon woul d not assert
that O d Sunbelt was not entitled to those rights or that dd
Sunbelt had breached any duty owed to CapCon as general partner of
Corporate 1I.

On Novenber 29, 1987, with the consent of the FSLIC, Mitual
First, a wholly owned subsidiary of A d Sunbelt, purchased the San
Jacinto Note for $60 mllion. Mutual First borrowed from Ad
Sunbelt the funds used to purchase the San Jacinto Note. After
Mutual First acquired the San Jacinto Note, Corporate | conpleted
construction of the Plaza and obtained a certificate of occupancy,
but was unable to | ease the buil ding.

On August 19, 1988, the Federal Hone Loan Bank Board (FHLBB)
declared A d Sunbelt insolvent and appointed the FSLI C as Recei ver
of the institution.® On the same day that the FHLBB declared A d
Sunbelt insolvent, Sunbelt Savings, FSB (New Sunbelt), a nutua
savi ngs bank, acquired all assets of AOd Sunbelt pursuant to a
purchase and assunption agreenment between New Sunbelt and the
FSLI C.

As part of the purchase agreenent, New Sunbelt acquired all of
the stock of Mutual First as well as the obligation owed by Mitual

First to AOd Sunbelt for the $60 m Ilion | oan used to purchase the

3 Under the terns of the partnership agreenent, Corporate |

di ssol ved upon A d Sunbelt's insolvency, and has been placed into
bankruptcy. Corporate |'s bankruptcy proceedi ng has been stayed

pending the resolution of this action. CapCon is the |iquidating
trustee for Corporate |.



San Jacinto Note. On Decenber 29, 1988, Mitual First executed a
prom ssory note to New Sunbelt evidencing the $60 mllion
obligation (the Miutual First Note). On Decenber 30, 1988, New
Sunbelt sold the Mutual First Note to FSLI C Corporate. The Mutual
First Note is now owned and held by the FDIC, as manager of the
FSLI C Resolution Trust Fund, the statutory successor to FSLIC
Cor por at e.

Mutual First continues to hold the San Jacinto Note. Because
Mutual First's second parent, New Sunbelt, recently has been pl aced
into receivership, Miutual First is nowowned by the RTC as recei ver
for New Sunbelt.

No paynents have been nade on the San Jacinto Note, and on
August 5, 1989, Miutual First initiated an action to foreclose on
the deed of trust. In response, on August 31, 1989, CapCon
initiated an action in Texas state court agai nst Mutual First, the
FDIC, and the RTC The Texas court granted CapCon a tenporary
restraining order enjoining a foreclosure sale scheduled for
Septenber 5, 1989. Thereafter, the FDIC renoved the case to
federal court.

In their action against the defendants, CapCon sought a
decl aratory judgnment that the $60 mllion AOd Sunbelt |oaned to
Mutual First was a capital contribution to Corporate | which
extingui shed the underlying deed of trust and Mutual First's right
to foreclose. Alternatively, CapCon requested that Corporate |I's
debt to Mutual First be set off against Mutual First's debt to Ad
Sunbelt, or that the defendants' clains against Corporate | be

equi tably subordinated to CapCon's claimfor return of its capital
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contribution.* CapCon based its equitabl e subordination clai mupon
its assertion that, during the negotiations | eading up to CapCon's
execution of +the letter agreenent, Od Sunbelt fraudulently
conceal ed a "secret agreenent" between A d Sunbelt and San Jacinto
for certain additional collateral pledged to secure the San Jacinto
Note. After discovery, the FDIC, Mitual First, and CapCon noved
for summary judgnent.

On August 7, 1991, the district court granted sunmmary j udgnment
in favor of the FDIC and Mutual First and deni ed CapCon's notion
for summary judgnent. The court held, inter alia, that (1)
CapCon's claimthat the loan fromdd Sunbelt to Miutual First was
a capital contribution to Corporate | is barred by the explicit
terms of the letter agreenent as well as the D Cench, Duhne
doctrine; (2) CapCon is not entitled to force setoff of the
prom ssory notes to which it is not a party and, even if it were so
entitled, the parties to the tw debts had no nutuality of
obligation; and (3) CapCon is not entitled to equitable
subordi nation of any clains against Corporate | because CapCon
offered no conpetent summary judgnent evidence that the letter
agreenent was induced by fraud, and because any such allegation
woul d be barred by the D Cench, Duhne doctrine. CapCon now appeal s

the district court's deci sion.

4 Capcon al so asserted various clains for breach of fiduciary
duty and conspiracy. CapCon, however, does not appeal the
district court's denial of these cl ains.
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Di scussi on
Standard O Revi ew
This case cones to us froma grant of sumrary judgnent agai nst
the party wwth the burden of proof at trial. Summary judgnent is
proper after adequate tinme for discovery and upon appropriate
notion against a party which fails to nake a showi ng sufficient to

establish the existence of an elenent essential to that party's

case, and on which that party wll bear the burden of proof at
trial. FED. R Qv. P. 56(0). If the nonnoving party bears the
burden of proof on the issue at trial, "the burden on the noving

party may be di scharged by 'show ng' sQthat is, pointing out to the
district courtsQthat there is an absence of evidence to support the
nonnmovi ng party's case." Celotex Corp. v. Catrett, 106 S. Ct. 2548,
2554 (1986).

Once the novant has pointed out that the nonnoving party's
case is deficient, the nonnoving party has the burden of
establishing the existence of material factual 1issues. In its
assessnent of the notion, the court is not required to contain its
review of the record to those portions to which the noving party
refers. Indeed, a "[summary judgnent] notion may, and shoul d, be
granted so long as whatever is before the district court
denonstrates that the standard for the entry of summary judgnent,
as set forth in Rule 56(c), is satisfied." |I|d. at 2553.

In review ng the summary judgnent, we review the record de
novo, Topalian v. Ehrman, 954 F.2d 1125, 1131 (5th Cr.), cert.
denied, 113 S. . 82 (1992), and we apply the sane standard of

review as did the district court. Waltman v. International Paper



Co., 875 F. 2d 468, 474 (5th Gr. 1989). Inreviewing the record we
must "reviewthe facts drawing all inferences nost favorable to the
party opposing the nmotion." Reid v. State Farm Mut. Auto. Ins.
Co., 784 F.2d 577, 578 (5th Gr. 1986) (citation omtted). If the
record taken as a whole could not lead a rational jury to find for
t he nonnoving party, there is no genuine issue for trial. Boeing
Co. v. Shipman, 411 F.2d 365, 374-75 (5th Cr. 1969) (en banc).
Moreover, "[s]Juch a finding may be supported by the absence of
evidence to establish an essential el enent of the nonnoving party's
case." Hibernia Nat'l Bank v. Carner, 997 F.2d 94, 98 (5th Gr.
1993) (citations omtted).

|. Setoff

CapCon's first point of error on appeal is that the district
court inproperly concluded that the defendants were entitled to
summary judgnent on CapCon's claimfor setoff. The district court
granted summary judgnent agai nst CapCon for its setoff claimfor
two i ndependent and di spositive reasons. First, CapCon is not a
party to the debts it seeks to set off. Second, there is no
mutual ity of obligation between the two debts.

CapCon disagrees with the district court's conclusions.
CapCon argues that because A d Sunbelt I ent Mutual First the funds
used to purchase the San Jacinto Note, and because A d Sunbelt was
severally |iable under the San Jacinto Note as general partner of
Corporate |, the obligation of Miutual First to Ad Sunbelt under
the Mutual First Note should be set off against the obligation of
Corporate | to Miutual First under the San Jacinto Note. CapCon

contends that an identity existed between Corporate | and dd
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Sunbelt, which created the nutuality required to establish the
right of setoff between the parties.

Qur analysis of CapCon's claimfor setoff is guided by Texas
| aw. InterFirst Bank Abilene v. FDIC, 777 F.2d 1092 (5th Gr.
1985) . Setoff is a form of equitable counterclaimwhich brings
together obligations of parties opposing each other and, by
judicial action, nmakes each obligation extinguish the other. See
67 Tex. Jur. 3d 8 3 Setoffs, Counterclains, and Cross Actions
(1989). The object of equitable setoff is "to adjust the demands
between the parties and allow a recovery of only the bal ance that
is due." Anderson v. Vinson Exploration, Inc., 832 S.W2d 657, 666
(Tex. App.SQEl Paso 1992, wit denied) (citing CPSInt'l, Inc. v.
Harris & Westnorel and, 784 S.W2d 538, 544 (Tex. App.SQTexarkana
1990, no wit)). "In order for one demand to be set off against
another, both demands nust nutually exist between the sane
parties." Dallas/Fort Worth Airport Bank v. Dallas Bank & Trust
Co., 667 S.W2d 572, 575 (Tex. App.sqQDallas 1984, no wit) (citing
Western Shoe Co. v. Amarillo Nat'l Bank, 94 S.W2d. 125, 128 (Tex.
Commi n App. 1936, opinion adopted)). | ndeed, setoff "is proper
only where demands are nutual, between the sane parties, and in the
sane capacity or right." Brook Mays Organ Co., Inc. v Sondock, 551
S.W2d 160, 166 (Tex. G v. App.SQBeaunont 1977, wit ref'dn.r.e.).

The demands CapCon seeks to set off are not strictly nutual,
and the parties involved in the transactions are not identical
The denmand evidenced by the San Jacinto Note involves a debt
Corporate | owed to San Jacinto and now owes to Miutual First; the

demand evidenced by the Mutual First Note involves a debt Mitual



First owed to A d Sunbelt and then to New Sunbelt and now owes to
the FDI C as manager of the FSLIC Resolution Trust Fund. Contrary
to CapCon's argunent, O d Sunbelt's secondary liability (as general
partner of Corporate |I) on the San Jacinto Note does not appear to
create a sufficient identity between A d Sunbelt and Corporate |
for the purpose of establishing nutuality. CapCon's prem se that
the debt owed to a partnership creditor (Miutual First) may be set
off against the claim of an individual partner (A d Sunbelt)
agai nst the partnership creditor does not find any cl ear support in
the decided cases.® CapCon relies on four cases, but they, at
best, support CapCon's position only by anal ogy. Moreover, all the
cases cited in this respect by CapCon, save one, are pre-1940
deci si ons, and none of themare fromeither Texas or this Circuit.®

Even if a sufficient identity existed between A d Sunbelt and
Corporate 1, however, Od Sunbelt was not acting in the sane
capacity with respect to the two debts, and they arose from
separate transactions. In lending funds to Miutual First for the
purchase of the San Jacinto Note, O d Sunbelt was acting in its
capacity as alending institution. In contrast, any obligation Add
Sunbelt had under the San Jacinto Note was incurred three years

earlier in a separate transaction and in its capacity as general

5 This assertion is especially suspect when, as here, the
partner with the claimagainst the partnership creditor is not
asserting the right of setoff.

6 The cases CapCon cites are: Davis v. Bessener City Cotton
MIls, 178 F. 784 (4th Cr. 1910); Wsdomv. Quess Dry C eaning
Co., 5 F.Supp. 762 (S.D. Mss. 1934); Boeger & Buchanan v. Hagen,
215 NW 597 (lowa 1927); and Garringer v. Hurn, 462 P.2d 556
(Wash. App. 1969).
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partner in a real estate devel opnent partnership.’ Hence, it
appears CapCon cannot establish the reciprocity of obligation
required to assert the equitable counterclaimof setoff.

Mor eover, in these circunstances we should not stretch to find
mutuality or reciprocity because in any event it would be
inequitable to allow CapCon to assert setoff. CapCon raised its
clains for setoff over one year after Ad Sunbelt was declared
i nsolvent and all of Ad Sunbelt's assets, including Mitual First
and the Mutual First Note, were acquired by New Sunbelt, which
thereafter sold the Mutual First Note to FSLIC Corporate. W see
no equity in allowng CapCon to assert a defense against the
exercise of Mutual First's rights under the San Jacinto Note, and
extingui sh the Mutual First Note, |long after New Sunbelt purchased
Mutual First for consideration and |ikewise long after FSLIC
Cor porate (now FDI C as nmanager of the FSLIC Resol ution Trust Fund)
purchased for consideration the Mutual First Note fromNew Sunbelt.
1. Equitabl e Subordination

CapCon's second point of error is that the district court
i nproperly concluded that the D Oench, Duhne doctrine barred
CapCon's request for equitable subordination of Mitual First's
cl ai ns agai nst Corporate |I. CapCon's equitable subordination claim
is based upon an alleged fraudulent omssion by dd Sunbelt
regarding a "secret agreenent"” between A d Sunbelt and San Jacinto

for certain additional collateral pledged to secure the San Jacinto

! add Sunbelt's liability on the note, however, would be
triggered only if and to the extent the collateral securing the
San Jacinto Note is insufficient to satisfy paynent of the Note.
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Note. In dismssing CapCon's request for equitable subordination
of Mutual First's clains, however, the district court did not rely
solely on D Cench, Duhne.® |ndeed, the primary reason given by the
court for dismssing the equitable subordination claimis that
"[ CapCon has] not offered conpetent summary judgnent evidence to
support a finding that Mutual First or [AOd] Sunbelt fraudulently
i nduced CapCon to sign the letter agreenent.”" The court then noted
that, even if CapCon had produced evidence to overcone sumrary
judgnent on its assertion of fraud, "any such allegations woul d be
barred by the D Cench, Duhne doctrine."

Because the district court based its decision to grant summary
j udgnment on CapCon's equitable subordination claim on a ground
separate from and i ndependent of the D Cench, Duhnme doctrine, and
because CapCon has failed to challenge on appeal the court's
conclusion that CapCon did not offer conpetent summary judgnent
evidence of Ad Sunbelt's fraud, even if we were to find that the
district court erred in its application of D Qench, Duhne to the

instant case, the district court's judgnent would still stand.®

8 CapCon does not appeal the district court's dismssal of its
equi t abl e subordi nation claimagainst the FDIC. The court

di sm ssed CapCon's equitable subordination claimagainst the FD C
because, as the court noted, "[n]either FD C Receiver nor FD C
Manager has asserted any clains wwth respect to the San Jacinto
Note, the Plaza, or Corporate I."

o CapCon contends, inter alia, that although D Cench, Duhne
applies to affirmative m srepresentations, the doctrine should
not apply to so-called "passive fraud"; i.e., fraud through

nondi scl osure. W note, however, that this argunent does not
take into account the purpose of the D Cench, Duhne doctrine,

whi ch protects the FDIC from having to defend agai nst clains
based on secret agreenents between a party and a federally
insured bank that later fails, and "ensure[s] that FD C exam ners
can accurately assess the condition of a bank based on its
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See Matter of Texas Mortgage Servs. Corp., 761 F.2d 1068, 1073 (5th
Cir. 1985) (noting that issues not raised on appeal in the brief of
t he appel |l ant may be consi dered wai ved, and thus cannot be noticed
or entertained by the Court of Appeals). Therefore, we need not
reach the nerits of CapCon's second point of error, and the
deci sion of the district court on CapCon's equitabl e subordination
claimis affirned.
Concl usi on
For the reasons stated above, the judgnment of the district

court iIs

AFFI RVED.

books." Bowen v. Federal Deposit Ins. Co., 915 F.2d 1013, 1016
(5th Gr. 1990).
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