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GARWOOD, Circuit Judge:

This class action, brought under the Enployee Retirenent
| ncone Security Act of 1974, 29 U S.C. 88 1001 et seq. (ERISA
arose out of the nmerger of Gulf QI Corporation (Gulf) and Chevron
Corporation (Chevron) in 1984 and the subsequent nerger of the
pension plans of the two conpanies in 1986. Plaintiffs,
approxi mately 40,000 forner participants of the Pension Plan of
@l f Gl Corporation (Gulf Plan), brought this action conplaining
of various matters occurring in connection with the nerger of the

two conpanies and their respective pension plans. Def endant s



i nclude Chevron, @lf, the @lf Plan, the Chevron Corporation
Retirenment Plan (Chevron Plan), and the Benefits and Pension
Commttees of the @lf Plan, including the nenbers of both
comm ttees.

Bot h parti es appeal portions of the district court's deci sion,
In re Gulf Pension Litigation, 764 F.Supp. 1149 (S.D. Tex. 1991).
Since oral argunent before this court, the parties have settled
those portions of the district court's rulings which were the
subj ect of Chevron's appeal. Qur primary concern is whether the
plaintiffs are entitled to the surplus assets in the Gulf Plan upon

a partial or full termnation of the Plan.! W conclude they are

not .
Fact ual Background
We begin with a brief excursion into the history of the Gulf
Plan, and the effect onit of Gulf's nerger with Chevron. 1|n 1944,

@ul f established the Annuities and Benefits Plan of @lf GOl
Corporation (the A& Pl an). The A& Plan was a defined benefit

pl an, funded entirely with contributions made by Gulf.?2 Qlf |ater

. Surplus assets, or "residual assets" as terned in ERI SA are
"assets in excess of those necessary to satisfy defined benefit
obligations . . . ." WIson v. Bluefield Supply Co., 819 F.2d
457, 464 (4th Cir. 1987). The parties concede that both the Gl f
and Chevron Plans are each, at this tine, substantially
over f unded.

2 The district court explained the difference between defined
benefit plans and defined contribution plans:

"Unli ke a defined contribution plan, under which the
benefits an enpl oyee recei ves are contingent upon the
funds contri buted and the investnent return on plan
assets, in a defined benefit plan the plan itself
defines the benefits to be paid. |If the enployer's
contribution and investnent return are i nadequate to
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established two additional pension plans, each a defined
contribution plan: the Supplenental Annuity Plan of Mene G ande
Gl Conpany (SAP), established in 1957, and the Contributory
Retirenment Plan (CRP), established in 1963 (a continuation of the
Enpl oyees' Savings Plan of @ilf Q1 Corporation which had been
established in 1950).3 These latter two planssQthe SAP and
CRPsQwere funded with contributions by @lf as well as wth
contributions by eligible enployees. Al three plans were desi gnhed
to satisfy the qualification requirenments of the Internal Revenue
Code. 26 U S.C. § 401(a).

In 1975, Q@ulf created the Qulf Plan by anmending the three
former plans to provide for central administration of the plans.*
Al t hough the @ulf Plan was governed by a single trust agreenent
begi nning in 1979, the trust funds for each plan renai ned separ at e,
and the Dbenefits wunder each continued to be calcul ated
i ndependent | y. The @ulf Plan continued under this arrangenent
until July 1986, when it was anended to becone part of the Chevron
Pl an, an enpl oyer funded defined benefit plan.

In January 1984, @ulf learned that a group led by T. Boone

fund those benefits, normally the enpl oyer nust make
additional contributions to the plan." Inre Qulf
Pension Litigation, 764 F.Supp. at 1161-1162 n. 1.

In determining its taxable incone for federal incone tax
pur poses, an enployer generally may deduct its contributions to a
pension plan neeting federal qualifications.

3 Mene Grande Q| Conpany was a Venezuel an subsidiary of CGulf.
4 The 1975 anendnents were al so designed to ensure that the

@ulf Plan net the qualification requirenents inposed by ERI SA
enacted in 1974.



Pi ckens planned a hostile takeover of the conpany. @ul f sought
protection from the takeover attenpt by soliciting a friendly
merger with Chevron. The two conpani es signed a nerger agreenent
in March 1984. During a subsequent two-year interimperiod the two
conpani es oper at ed i ndependent|ly under a standstill agreenent while
the Federal Trade Comm ssion and Chevron-Qulf integration teans
determ ned how to conplete the nerger.

On July 1, 1986, the assets of the GQulf Plan were comm ngl ed
with those of the 1933 Chevron Corporation Annuity Plan to create
the Chevron Plan. At the sane tinme, defendants anended the Culf
Plan to becone a supplenent to the Chevron Plan. As a result of
this amendnent, the Gulf Plan becane subject to section 18.d of the
Chevron Pl an, which expressly provided for the reversion of surplus
assets to Chevron upon term nation of the nerged Pl an.

In early 1986, participants in the GQulf Plan who had been
term nated due to the nerger with Chevron, sought confirnmation from
Chevron that a partial termnation of the Plan had occurred,
entitling them to benefits under the Pl an. These fornmer Culf
enpl oyees asked Chevron to allocate and distribute to themtheir
share of the Plan funds, including surplus assets, as though there
had been a full term nation. Chevron refused both requests.

Proceedi ngs Bel ow

Plaintiffs, Dean Borst, et al., brought the present action in
Novenber 1986 in the United States District Court for the Southern
District of Texas. Shortly thereafter, in April 1987, plaintiffs
Harry Back, et al., filed a simlar suit in the United States

District Court for the Western District of Pennsylvania. On the
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defendants' notion, the Back lawsuit was transferred to Texas and
consolidated with the Borst action. On February 26, 1990, the
district court certified the consolidated suit as a class action
pursuant to Federal Rule of Civil Procedure 23(b)(2).

In their lawsuit, plaintiffs sought rei nbursenent to the Qulf
Plan for clained losses to the Plan as a result of alleged
violations of fiduciary duties by @l f and Chevron.® They also
al l eged that Chevron, during nerger negotiations, msrepresented
that it woul d, upon nerger of the pension plans, set aside portions
of the Gulf Plan assets to establish a reserve for then-existing
retiree pensions. Furthernore, they asserted that a partial
termnation of the Gulf Plan had occurred, entitling themto their
share of Plan funds as well as to a pro rata share of the surplus
assets of the Gulf Plan.

Foll ow ng a bench trial, the district court determ ned that
@ul f and Chevron had breached certain fiduciary duties owed to
plaintiffs and ordered rei nbursenent to the Gulf Plan accordingly.
The <court also agreed with the plaintiffs that a partial
termnation of the Gulf Plan had occurred as a result of the nerger
with Chevron. It found that those plaintiffs who were participants

in the CRP and SAP, the defined contribution portions of the Qulf

5 The al | eged breaches of fiduciary duty concerned (i) the
effect, of assets transferred by the Gulf Plan to a pension plan
to be established by Cunberland Farns for certain forner

enpl oyees of @Qulf, on paynents to be nade to Chevron for the sale
of certain Gulf assets to Cunberland Farns, and (ii) the paynent
of Gulf Plan managenent fees out of the assets of the Gulf Plan
rather than by Gulf. The parties have settled their clains
arising fromthese issues, renoving themfromour consideration
on this appeal.



Plan, were entitled to the surplus assets of those plans.® On the
i ssue of entitlenent to the surplus assets of the A& portion of
the Gulf Plan, however, the court ruled that the plaintiffs were
not entitled to surplus assets because the Plan provided for
reversion of surplus assets to the enpl oyer.

Chevron appealed, and plaintiffs cross-appeal ed. O the
variety of issues raised before the district court, nobst were
settled during and after trial or during the pendency of this
appeal. W consider here, inter alia, whether the plaintiffs are
entitled to a pro rata share of the surplus assets of the A&B
Pl an.’

Di scussi on

Partial Term nation of Gulf Plan

Plaintiffs contend that a partial termnation of the Gulf Pl an
occurred during the interim period between March 1984, when Qulf
and Chevron signed the corporate nerger agreenent, and July 1986,
when the two pension plans were finally nerged. Accordingly, they

argue, this partial termnation entitled themto a pro rata share

6 The district court provided for imrediate distribution of
the surplus assets of the CRP and SAP based on its determ nation
that those plans were wasting trusts, as nenbership in them had
been cl osed, and no enpl oyee contri buti ons had been nade, since
Decenber 31, 1970, and they were so substantially overfunded that
current earnings on their assets would al one be sufficient to pay
all benefits and still add to the surplus. The parties have
settled their clains concerning the CRP and SAP; we confine our

di scussion of these plans to conparison with the A& Pl an.

! For purposes of our discussion, references to the A& Pl an
al so denote the A&B portion of the GQulf Plan as it existed in
1986 at the tinme of the nerger into the Chevron Pl an.
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of the surplus assets in that Plan.3

The district court agreed with the plaintiffs that a parti al
term nation had occurred. It concluded that both vertical and
horizontal partial termnations of the Gulf Plan occurred during

the interim period between March 1984 and July 1986.° The court

8 In situations where a plan provides for reversion of surplus
assets to the enployer, the Internal Revenue Code all ows such
reversion only upon a conplete plan termnation. 26 U S.C. 8§

401(a)(2) (only after satisfaction of all liabilities). See also
26 CF.R 8 1.401-2(b)(1) ("The intent and purpose in section
401(a)(2) . . . is to permt the enployer to reserve the right to

recover at the termnation of the trust, and only at such
termnation, any balance remaining in the trust which is due to
erroneous actuarial conputations . . . .") (enphasis added).

Section 411(d)(3) of the Internal Revenue Code requires that
a plan, in order to be qualified, provide that "upon its

termnation or partial termnation . . . the rights of al

af fected enpl oyees to benefits accrued to the date of such
termnation, [or] partial termnation . . . to the extent funded
as of such date . . . are nonforfeitable.” 26 U S C 8§

411(d) (3).

o The determ nation of whether a partial term nation has

occurred is nmade "wth regard to all the facts and circunstances
in a particular case." 26 CF.R 8 1.411(d)-2(b)(1). Such facts
and circunstances may include: "the exclusion, by reason of a
pl an anmendnent or severance by the enployer, of a group of
enpl oyees who have previously been covered by the plan; and plan
anendnent s which adversely affect the rights of enpl oyees to vest
in benefits under the plan.”™ 1d. |In addition, a parti al
termnation my be deened to occur if, as a result of a cessation
or decrease in future benefit accruals under the plan, "a
potential reversion to the enployer, or enployers, nmaintaining
the plan . . . is created or increased." |d. at § 1.411(d)-
2(b) (2). | | o

In general, the term"vertical partial termnation" refers
to a partial termnation involving the exclusion of a group of
participants from continui ng coverage under a plan. The
determ nation of whether a vertical partial term nation has
occurred generally is based on a consideration of the entire
period in question: here, from March 1984 through June 1986.
Af fected enpl oyees are those who ceased participation in the Gulf
Pl an, by term nation of enploynent, during that period, other
t han those enpl oyees whose term nation was not the result of the
mer ger and those enpl oyees who were transferred to anot her
conpany. |If either the nunber or the percentage of such excluded
enpl oyees is "significant," a vertical partial termnation has
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determ ned, however, that the partial termnation did not entitle
plaintiffs to any part of the A& Plan surplus assets. As to
vesting of benefits, the district court noted regarding the
vertical partial termnation that Chevron agreed to vest in their
then accrued A& Plan benefits all participants term nated from
@l f enploynent during that March 1984 to July 1986 period, and
regardi ng the horizontal partial term nation the court decreed that
all former Qulf enpl oyees enpl oyed by Chevron on July 1, 1986 were
vested in their then accrued A& Plan benefits. The issues
concerni ng vesting of accrued benefits have been settled between
the parties and are not at issue on this appeal, and as a part of
the settlenent plaintiffs do not defend the district court's
finding that horizontal partial termnation occurred. Plaintiffs
do contend, however, that the district court, having correctly
(according to plaintiffs) found a vertical partial term nation

erred by holding that those fornmer GQul f enpl oyees affected thereby
were not entitled to their pro rata share of the A& Pl an's surpl us

assets.

occurr ed.

The term "horizontal partial termnation" refers to a
partial term nation involving a decrease or cessation in future
benefit accruals. The decision of whether a horizontal partial
termnation has occurred is generally nmade by determ ni ng whet her
a cessation or decrease in future benefit accruals has occurred,
and, if so, whether and to what extent a potential reversion to
the enpl oyer maintaining the plan is thereby created or
i ncreased.

In the present case, the district court based its concl usion
that a vertical partial termnation had occurred on its finding
that both the nunber of enployer-initiated term nations of non-
vested participants (6,427, by one nethod of cal culation) and the
percentage by which those term nations reduced the nunber of non-
vested participants (45.2 percent) were significant. In re Gulf
Pension Litigation, 764 F.Supp. at 1170.
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Chevron had urged us to vacate the district court's ruling
that the A& Plan had partially termnated as unnecessary to the
portions of its judgnment still in issue because neither ERI SA nor
the language of the @ulf Plan required distribution of surplus
assets to the plaintiffs in the event of either a partial or ful

term nation of the Plan.® As discussed bel ow, we concl ude that the

10 Chevron's concern with this portion of the district court's
ruling was the potential tax effect should the Internal Revenue
Service (IRS) retroactively disqualify the Chevron Plan as a
result of the thus found partial term nation.

Foll ow ng the nerger of the @ulf and Chevron Pl ans, Chevron
submtted an Application for Determ nation for Defined Benefit
Plan to the IRS, seeking a determnation as to whether a parti al
termnation of the Gulf Plan had occurred during the interim
peri od between March 1984 and June 30, 1986. On Decenber 7,
1987, the IRS issued an opinion letter finding that no parti al
term nation had occurred and, therefore, that the Gulf Plan was
not subject to the full vesting requirenents of 26 U S.C. 8§
411(d)(3). The district court concluded that it owed no
deference to the IRS determnation, In re Gulf Pension
Litigation, 764 F.Supp. at 1172, and subsequently ruled that the
@ul f Plan had suffered both vertical and horizontal partial
term nations.

In light of the district court's decision, the IRS
subsequently reconsidered its earlier letter in favor of Chevron.
In connection with its subsequent review of the matter, the IRS
considered: whether a partial term nation had occurred; whether
the Chevron Plan should be retroactively disqualified; and, if
so, whether Chevron was entitled to relief under 26 U S.C. 8§
7805(b), which permts the Secretary of the Treasury to prescribe
the extent to which a ruling should be applied w thout
retroactive effect.

In a Technical Advice Menorandumissued in 1992, the IRS
concluded that a vertical partial termnation of the GQulf Pl an
had occurred when, as a consequence of a single corporate event
(the nmerger), both a significant nunber and a significant
percentage of participants in the Plan were term nated w t hout
being vested in their accrued benefits. The IRS found that no
horizontal partial termnation had occurred. Finally, the IRS
determ ned that, because Chevron had relied in good faith onits
earlier ruling that no partial termnation of the Gulf Plan had
occurred, Chevron was entitled to section 7805(b) relief for the
period begi nning January 1, 1984, and conti nui ng through Decenber
31, 1991, at which tinme Chevron had fully vested all enpl oyees
affected by the vertical partial term nation
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plaintiffs were not entitled to surplus assets under the A& Pl an
whether or not a partial termnation, vertical or horizontal
occurred. !
1. Entitlenent to Surplus

Plaintiffs assert that they are entitled to a pro rata share
of the surplus assets in the A& portion of the Gulf Plan. They
argue that ERI SA prohibits reversion of any plan assets unless the
pl an | anguage contains an explicit reversion provision. Plaintiffs
rely upon ERI SA section 403(c)(1), a part of section 403 which is
entitled "Establishnment of Trust." Section 403(c)(1) directs that
"the assets of a plan shall never inure to the benefit of any
enpl oyer and shall be held for the exclusive purposes of providing
benefits to participants in the plan and their beneficiaries and
defrayi ng reasonabl e expenses of admnistering the plan.” 29
U S C 8 1103(c)(1). This provision, however, is subject to, inter
alia, ERISA section 4044(d)(1), which specifically addresses
al l ocation of surplus assets upon the final term nation of a plan.
Section 4044(d) (1) provides:

"(1) Subject to paragraph (3) [addressing distributions

of pl ans cont ai ni ng enpl oyee contri butions], any resi dual

assets of a single-enployer plan may be distributed to

t he enpl oyer ifsQ
"(A) all liabilities of the planto participants and

1 Because we do not consider whether or not a partial vertical
(or horizontal) term nation occurred, the district court's ruling
on this issue is not conclusive between the parties. Dow

Chem cal v. United States Envtl. Protection Agency, 832 F.2d 319,
323 (5th Cr. 1987) (" The federal decisions agree that once an
appel l ate court has affirnmed on one ground and passed over

anot her, preclusion does not attach to the ground omtted from
its decision.'") (quoting 18 C. WRGHT, A. MLLER & E. CooPER, FEDERAL
PRACTI CE AND PROCEDURE § 4421 (1981)); RESTATEMENT ( SECOND) OF JUDGMENTS §
27 cnt. o (1982).
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t heir beneficiaries have been satisfied,

"(B) the distribution does not contravene any
provi sion of |aw, and
"(C) the plan provides for such a distribution in

t hese circunstances.” 29 U S.C 8§ 1344(d)(1) (enphasis

added) . 2

In contrast, section 4044(d)(3)(A) provides that "[b] efore any
distribution froma plan pursuant to paragraph (1) [above quoted],
if any assets of the plan attributable to enpl oyee contributions
remain after satisfaction of all labilities . . . such remaining
assets shall be equitably distributed to the participants who nade
such contributions or their beneficiaries . . . ." (enphasi s
added) .

Plaintiffs al so seek support for their claimin the common | aw
of trusts. Their premse for this argunent is that, because
pension benefits are a source of additional conpensation for
enpl oyees, the pension trust is not a gratuitous trust. Ball wv.
Vi ctor Adding Machine Co., 236 F.2d 170, 173 (5th Cr. 1956).
| ndeed, under common |aw, where surplus assets renained at
termnation of a trust established for consideration, a resulting
trust of the surplus arose in favor of the person furnishing the
consi deration. RESTATEMENT ( SECOND) OF TRUSTS 8§ 434 (1959). However,
al t hough plaintiffs have rendered considerationto Qulf in the form

of their services, this is not the situation envisioned by section

434. A trust established for consideration, in the context of that

12 Simlarly, the Pension Benefit Guaranty Corporation

regul ations providing a formula for distribution of surplus
assets at plan final termnation to plan beneficiaries, 29 C F. R
8§ 2618.32(a), apply only where the plan does not "provide[], as
of the date of plan termnation, for the return of residual
assets to the enployer" or where a provided for distribution
"violate[s] any provision of law" 29 CF. R § 2618.30(a).
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section, is one in which the owner of the property transfers it
upon a trust to certain beneficiaries and receives consideration
for the transfer froma third party, not from the beneficiaries
t hensel ves.

Further, while specified pension benefits in an enployer
funded defined benefit plan may be viewed as conpensation for
services rendered, an enployer is not required by |law to provide
such benefits and if it undertakes to do so it is not required to
do nore than pay, or provide for paynent of, those particular
benefits. See Malia v. CGeneral Electric Co., 23 F.3d 828, 832 (3d
Cr. 1994) ("'A defined benefit plan gives current and forner
enpl oyees property interests in their pension benefits but not in
the assets held by the trust."'"). An entirely enployer funded
defined benefit plan pension trust is therefore nore akin to a
gratuitous trust so far as concerns surplus assets, as to which
ERI SA so markedly distinguishes between those attributable to
enpl oyee contributions and those attributable to enployer
contributions (thus suggesting that enpl oyer contributions are not
a form of recontributed wages for such purpose). Where a
gratuitous trust is fully perfornmed w thout exhausting the trust
estate, a resulting trust of the surplus is presuned to arise in
favor of the settlor. RESTATEMENT ( SECOND) OF TRusTS § 430. Thi s
principle has been |ooked to in holding an enployer entitled to
surplus assets on term nation of an enpl oyer funded defi ned benefit
pension plan. See WIlson v. Bluefield Supply Co., 819 F.2d 457,
464 (4th Cir. 1987) (" Surplus' is the termused in the conmon | aw

of trusts to describe any remaining assets in a trust after its
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pur pose has been fulfilled. Under such circunmstances, a resulting
trust' for the benefit of the creator of the original trust arises
by operation of law, unless he manifested a contrary intent")
(citing RESTATEMENT (SECOND) OF TRUSTS 8 430); Washington-Baltinore
Newspaper @iild v. Wshington Star Co., 555 F.Supp. 257, 260
(D.D.C. 1983), aff'd mem, 729 F.2d 863 (D.C. Cir. 1984) ("the
comon |aw of trusts provides that an enployer can retain such a
surplus").

Plaintiffs claim that the |anguage of the A& Plan did not
contain an explicit reversion provision as they assert is required
by section 4044(d)(1), 29 US C 8§ 1344(d)(1). They rely on
Al bedyl | v. Wsconsin Procelain Co. Revised Retirenent Plan, 947
F.2d 246, 256 (7th Cr. 1991) ("unless the plan specifically
provides for reversion to the enployer, surplus assets go to
beneficiaries and participants”). However, we note that section

4044(d) (1) merely requires that a plan "provide[]" for distribution

of surplus assets to an enployer, it does not say that the
provi sion must be specific, explicit or express. In any event,
Al bedyll is atotal term nation case,!® and section 4044(d) (1) does

not address a partial termnation.! Internal Revenue Code section
401(a)(2) allows enployer reversion only on conplete term nation.

26 U.S.C. §401(a)(2) (only after satisfaction of all liabilities).

13 As also is Rinard v. Eastern Conpany, 978 F.2d 265 (6th Cir
1992), cert. denied, 113 S.Ct. 1843 (1993), which foll owed

Al bedyl |, and which involved the total term nation of the
"Pension Plan for Hourly-Rated Enpl oyees of the Patin

Manuf acturing Conpany." See Id. 978 F.2d at 266-267.

14 Nor do 29 C.F.R 88 2618.30(a) and 2618.32(a), see note 12
supra.
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See also 26 CF. R § 1.401-2(b)(1). Internal Revenue Code section
411(d)(3) requires that a plan, in order to be qualified, provide
that "upon its termnation or partial termnation. . . the rights
of all affected enployees to benefits accrued to the date of such
termnation, [or] partial termnation. . . to the extent funded as
of such date, or the anbunts credited to the enpl oyees' accounts,
are nonforfeitable."” As previously noted, all participants in the
A&B Pl an who were termnated from Gulf during the March 1984-July
1986 period, and all fornmer Qulf enpl oyees enpl oyed by Chevron on
July 1, 1986, have been fully vested in their accrued A& Pl an
benefits. Nothing in ERISA or the Internal Revenue Code nandates
a distribution of any surplus assets on a partial term nation or
requi res any particular provisionin a plan in order to avoid such
aresult. See, e.g., Chait v. Bernstein, 835 F.2d 1017, 1021 (3d
Cr. 1987) (in a partial termnation 8§ 411(d)(3) "should not be
extended to apply to surplus assets . . . in a defined benefit
pl an"); Van Orman v. Anerican |Insurance Co., 680 F.2d 301, 313 (3d
Cr. 1982) (only rights to surplus are at conplete termnation
under 8§ 4044); Walsh v. Geat Atlantic & Pacific Tea Co. Inc., 96
F.R D. 632, 652 (D. N.J. 1983) ("partial termnation[] . . . would
only result in those benefits defined in the 'Benefits' portion of
the plan becom ng non-forfeitable . . . . The persons affected by
the partial term nation would not becone entitled then and there to
a pro rata share of any excess assets. As |ong as the renai nder of
t he pl an remai ns ongoi ng, 'excess assets' i s a neani ngl ess concept,
since the amount of any surplus can only be calculated after a

conplete termnation of the plan'), aff'd, 726 F.2d 956 (3d Cr.
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1983). Nor can we construe "benefits accrued" under § 411(d)(3) to
enconpass a right, not specified in the planitself, to a share of
surplus assets in a defined benefit enpl oyer funded plan. Treasury
Regul ation 1.411(a)-7(a) provides that in the case of a defined
benefit plan "accrued benefit" for purposes of 8§ 411 generally

"refers only to pension or retirenent benefits" and does "not
include ancillary benefits not directly related to retirenent
benefits." 26 C.F.R 1.411(a)-7(a).!® This conclusion |ikew se
follows from Malia, where the Court held that "benefits" under 8§
1344 does not include a right to residual assets. |d. 23 F.3d at
830- 831. And, Malia cited with approval the district court's

opinion in the present case. Mlia, 23 F.2d at 832. Further, in

15 Section 1.411-7(a) provides in part as follows:

"(a) Accrued benefit. For purposes of section 411
and the regul ati ons thereunder, the term'accrued
benefit' nmeanssQ

(1) Defined benefit plan. 1In the case of a
defi ned benefit plansQ

(i) I'f the plan provides an accrued benefit in the
form of an annual benefit commencing at nornma
retirement age, such accrued benefit, or

(ii) If the plan does not provide an accrued
benefit in the formdescribed in subdivision (i) of
t hi s subparagraph, an annual benefit comenci ng at
normal retirenent age which is the actuarial equival ent
(determ ned under section 411(c)(3) and 8§ 1.411(c)-(5)
of the accrued benefit determ ned under the plan. In
general, the term'accrued benefits' refers only to
pension or retirenment benefits. Consequently, accrued
benefits do not include ancillary benefits not directly
related to retirenment benefits such as paynent of
medi cal expenses (or insurance premuns for such
expenses), disability benefits not in excess of the
qualified disability benefit (see section 411(a)(9) and
paragraph (c)(3) of this section), life insurance
benefits payable as a |lunp sum incidental death
benefits, current life insurance protection, or nedical
benefits described in section 401(h)."
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Mead Corp. v. Tilley, 109 S.C. 2156, 2162 (1989), the Court held
that the conparabl e section 4044(a) "in no way indicates an intent
to confer a right upon plan participants to recover unaccrued
benefits" and that "all other benefits under the plan" as used in
section 4044(a)(6) "can refer only to the allocation of benefits
provided by the terns of the termnated plan." Finally, to
construe "benefits accrued" in section 411(d)(3) as including a
share i n surplus assets woul d necessarily preclude an enpl oyer from
ever reserving the right to receive any residual assets under 8§
4044(d) (1).

Consequently, we conclude that plaintiffs' rights to a pro
rata share of residual or surplus assets on partial termnation
must rest on sone provision of the plan itself, and not nerely on
section 4044(d) (1) or section 411(d)(3). W |ikew se concl ude that
unless the plan itself provided for such rights or precluded
anmendnent providing for reversion of surplus to the enployer on
conplete termnation, then the partial termnation did not of
itself prevent such a reversionary anendnent thereafter. See
Chait, 835 F.2d at 1022 ("we find no authority that holds that a
partial termnation . . . precludes further plan anmendnents which
do not interfere with the enployees' anticipated and cal cul ated
rights under a defined benefit plan'). It is settled that a plan
anmendnent may validly provide for reversion of surplus assets to
the enployer on final termnation of an enployer funded defi ned
benefit pension plan. See Qutzen v. FDIC, 948 F.2d 1184 (10 Cr
1991); WIlson, 819 F. 2d at 465; Chait. Accordingly, we turn nowto

the Pl an | anguage.
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A.  Language of the A&B Pl an
Plaintiffs base their argunent on the | anguage of section 10A-
2 of the Plan, which governs the distribution of assets on
term nation of the Plan, viz:
"Distribution of assets. Upon term nation of the
Plan the rights of nenbers to the benefits accrued under
the Plan to the date of such term nation, to the extent

then funded, shall be nonforfeitable. Al of the assets
held in trust, after provision for any properly

chargeabl e expenses, shall be used solely for the
menbers, pensioners, spouses, beneficiaries and joint
pensioners until all liabilities under the Plan shal

have been satisfied in full. The Benefits Committee

shall deternm ne on the basis of an actuarial valuation
the share of the funds of the Plan allocable to each
menber, pensioner, spouse, and joint pensioner in the
foll ow ng order:

[there foll ows a six-tiered schedul e of distribution
directives]

In the event of a partial termnation of the Plan
the provisions of this Section 10A-2 shall be applicable
to the nmenbers affected by such partial term nation.?®

In no event shall any part of the Plan assets held
in trust or any inconme on it, prior to the satisfaction

of all liabilities under the Plan, revert to the Conpany
or be used other than for the nenbers, pensioners,
spouses, beneficiaries and joint pensioners."” (enphasis
added)

The six-tiered schedule of distribution set forth in section
10A-2 as above indicated does not contain any direction for
distribution or allocation of surplus assets. |Its allocations are
only up to the anount of accrued benefits.

Section One of the 1944 Agreenent of Trust of the A& Pl an

echoes the | anguage of section 10A 2:

16 This sentence was added to the Plan by a 1982 Pl an
amendnent .
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"The Cor poration hereby establishes with the Trustee
a trust, effective as of January 1, 1944, which shal
conpri se such paynents as shall fromtine to ti ne be nade
to the Trustee by or on behalf of the Corporation for the
pur poses of the Plan . . . Any and all contributions
made by the Corporation shal| be irrevocabl e and no part
of the corpus of the Fund nor any incone therefromshal
at any tinme prior to the satisfaction of all liabilities
under the Plan revert to the Corporation or be used for
or diverted to purposes other than for the exclusive
benefit of participants, retired participants or their
beneficiaries under the Plan." (enphasi s added)

In particular, plaintiffs rely on the | anguage provi di ng that
Qulf's contributions to the Plan were to be "irrevocabl e" and t hat
the funds were to be used "solely for" or "for the exclusive
benefit of" the plan participants. Defendants contend that these

phrases, and the rights created thereby, are qualified by the

phrases "until all liabilities under the Plan shall have been
satisfied in full"™ and "prior to the satisfaction of al
liabilities under the Plan." Thi s | anguage, defendants argue,

inplies that reversion to the enployer is contenplated once al
liabilities are satisfied.?
1. Prior to the satisfaction of liabilities
Al t hough section 10A 2 does declare that Plan assets are not

torevert to the enployer, that | anguage is qualified by the phrase

"prior to the satisfaction of all liabilities under the Plan."
17 The A&B Pl an contains no explicit statenment prohibiting
enpl oyer reversion of surplus assets. |In addition, as noted, the

formula set forth in section 10A.2 of the A& Plan for
distribution of Plan assets does not contain any direction for
the allocation of surplus assets to participants.

In contrast, the CRP, for exanple, contained no | anguage
inpliedly reserving a right of reversion by Gulf, barred any
anendnent that would permt such a reversion, and all ocated
surplus assets to participants upon full term nation of the plan.
In re Gulf Pension Litigation, 764 F.Supp. at 1192.
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Plaintiffs maintain that this phrase creates, at best, an inplied
reversion; they contend that ERI SA section 4044(d) (1) requires an
explicit reversion provision, citing Al bedyll. However, as noted,
section 4044(d)(1) does not apply to partial termnations, and
Al bedyll was a final, not a partial, termnation case. Further,
the Al bedyll plan contained a section which the court interpreted
"to provide for pro rata distribution of plan assets to the
participants upon termnation.”™ |In addition, an early outline of
the plan "clearly indicated that the conpany coul d recover none of
t he contributed assets."

Q her cases, dealing with plans having | anguage nore sim|lar
to that now before us, but w thout an express enpl oyer reversion
provi sion, have allowed an enployer to recapture surplus assets
upon term nation of the plan. See Qutzen v. Fed. Deposit Ins. Corp
ex rel. State Exam ner of Banks, 948 F.2d 1184, 1186-87 (10th Cr
1991) (where plan provided funds could not be used other than for
t he exclusive benefit of participant prior to the satisfaction of
all liabilities, court held later anendnent adding express
reversion provision was valid).

Plaintiffs nmount a second attack on the "prior to" phrase of
section 10A.2, claimng that it is nere "boilerplate" |anguage
required by tax law. The phrase in question was part of section
165(2) of the Revenue Act of 1938, and becane section 165(2) of the
I nternal Revenue Code of 1939. 53 Stat. § 165(2) (1939). It has

been carried over into the present Internal Revenue Code.!®

18 26 U.S.C. 8 401(a)(2) establishes that a trust may be
qualified
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Plaintiffs contend that GQulf's use of the | anguage in the A& Pl an
was nere repetition of the 1938 statute.

In response, Chevron argues that the legislative history of
section 165 supports reading the A& Plan to allow enployer
reversion. The "prior to" phrase was added to the Revenue Act of
1938 to all ow enpl oyers to recapture surplus assets w thout | osing
their exenpt status under the tax laws.!® S. Rep. No. 1567, 75th
Cong., 3d Sess. 24 (1938), reproduced in 1939-1 C B. 779, 796.

Thus, the "prior to" |anguage of section 165 of the 1938 Revenue

"I f under the trust instrunent it is inpossible, at any
time prior to the satisfaction of all liabilities with
respect to enployees and their beneficiaries under the
trust, for any part of the corpus or incone to be . . .
used for, or diverted to, purposes other than for the
excl usi ve benefit of his enployees or their
beneficiaries . "

19 The 1942 Treasury Regul ati ons di scussing section 165 of the
1938 Revenue Act expl ain:

"The intent and purpose in section 165(a)(2) of the
phrase "prior to the satisfaction of all liabilities
Wth respect to enployees and their beneficiaries under
the trust' is to permt the enployer to reserve the
right to recover at the termnation of the trust, and
only at such term nation, such balance in the trust as
is due to erroneous actuarial conputations during the
previous life of the trust. A balance due to an
“erroneous actuarial conputation' is the surplus

ari sing because actual requirenents differ fromthe
expected requirenents based upon previous actuari al
valuations of liabilities or determ nations of costs of
provi di ng pension benefits under the plan in accordance
W th reasonabl e assunptions as to nortality, interest,
etc., and correct procedures relating to the nethod of
funding, all as nmade by a careful person skilled in

cal cul ating the anbunts necessary to satisfy pecuniary
obligations of such a nature." Treasury Regulation §
29.165-2(b) (1942); 26 CF.R 8 29.165-2(b) (1944
Currul ati ve Suppl enent at 6368) (enphasis added).

This regulation continues in effect today, w thout presently
rel evant substantive change. 26 CF.R 8 1.401-2(b)(1).
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Act did not require a rote phrase, w thout neaning or inplication.
Instead, it offered enployers the ability, if desired, to establish
a qualified pension plan in which the enployer, wupon final
termnation, received the surplus assets.

Based on the foregoing, we hold that in the context of section

10A-2 of the Plan, with its distribution allocation provisions not

reachi ng surplus assets, the phrases "until all liabilities under
the Plan shall have been satisfied in full" and "prior to the
satisfaction of all liabilities under the Plan" at least inplied

the right toreversion in Gulf. W consider now whet her any ot her
| anguage in the Plan [imted or prohibited that right.
2. I rrevocability provision

Plaintiffs assert that the "prior to" | anguage di scussed above
isinconsistent with the provisionthat GQulf's contributions to the
A&B Pl an be irrevocable. The Plan has contained the "irrevocabl e"
| anguage since its inception in 1944.2° Chevron clains that the
drafters of the Plan were nerely parroting references in the tax
law as it existed in 1944 when the Plan was created. Wile the
1939 Internal Revenue Code did not specifically use the term
"irrevocable," it decreed that a trust formng part of a pension

pl an woul d not be taxable under the Code

20 Section 10 of the 1944 Pl an provi ded:

"I'n order further to inplenent the Plan the Corporation
has entered into an Agreenent of Trust to the end that
such funds, as may be irrevocably contributed fromtine
to tinme for the paynent of all or any part of the
annuities under the Plan, shall be segregated fromthe
Corporation's own assets and held in trust for the

excl usi ve benefit of the participants[.]"
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"I f under the trust instrunent it is inpossible, at any

time prior to the satisfaction of all liabilities with
respect to enpl oyees under the trust, for any part of the
corpus or incone to be . . . used for, or diverted to,
purposes other than for the exclusive benefit of his
enpl oyees. " I nternal Revenue Code, 53 Stat. 8§ 165(2)
(1939).

The essence of this Code provision is that an enployer may not
revoke, or use for his own purposes, any part of corpus or incone
of the pension trust. Qur reading of this provision, to require an
enpl oyer's contributions to be "irrevocable," is supported by the
i mredi ately succeeding section of the 1939 Code, which governs
"Revocabl e Trusts."2! Thus, @ilf's use of the term"irrevocabl e"
in the A&B Plan is not extraordinary, as plaintiffs contend, but
merely a rephrasing of the then-current tax code provision
governi ng pension trusts.

Furthernore, we agree with Chevron that "revocation" and
"reversion" are not synonynous terns.

"A power to revest or revoke may in econom c fact be the

equi valent of a reversion. But at least in the |aw of

estates they are by no neans synonynous. For, generally

speaki ng, the power to revest or to revoke an existing

estate is discretionary with the donor; a reversion is

the residue left in the grantor on determ nation of a

particul ar estate." Helvering v. Wod, 60 S. Ct. 551, 553

(1940).
The full termnation of the A& Plan and the fulfillnment of its
purpose by paynent of accrued benefits to participants do not

constitute a revocation of the Plan or of any of Qilf's

21 This section, entitled "Revocable Trusts," provides:

"Where at any tine the power to revest in the
grantor title to any part of the corpus of the trust is
vested . . . in the grantor . . . then the incone of
such part of the trust shall be included in conputing
the net inconme of the grantor.” 53 Stat. 8 166 (1939).
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contributions to the Plan. Wen all liabilities are satisfied, the
Plan may term nate, and surplus assets revert to Chevron, wthout
causing a revocation of the Pl an.

Because defendants, through the nerger, have not caused a
revocation of the A& Plan, the "irrevocabl e" provision does not
determ ne whether the Plan allowed enpl oyer reversion of surplus
assets.

3. Excl usi ve benefit cl ause

Plaintiffs claim that the A& Plan could not provide for
enpl oyer reversion of surplus assets because Gulf's contributions
to the plan were to be used for the "exclusive benefit" of the plan
participants and their beneficiaries. Their argunent fails to
recogni ze, however, that the "exclusive benefit" requirenents of
tax law and ERI SA are counterbal anced by provisions allow ng
enpl oyer recapture of surplus assets.

Both tax |l aw and ERI SA require the funds of a pension plan be

used "for the exclusive benefit of" the plan participants. 26
US C 8§ 401(a)(2); 29 U.S. C. § 1103(c)(1l) ("for the exclusive
purposes of providing benefits . . . and defraying

expenses"). Plaintiffs ignore the fact that both ERI SA and the
I nternal Revenue Code al so contenpl ate enpl oyer reversion. The
ERI SA "excl usive benefit" provision is expressly nade subject to
t he exception that when the plan finally term nates, surplus assets
may revert to the enployer if three conditions are then net,
i ncludi ng that the plan provide for such a distribution. 29 U S. C
8§ 1344(d)(1). The "exclusive benefit" provision of Section 165 of

the 1939 Revenue Code, quoted above, the lawin effect in 1944 when
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the A& Pl an was established, provided that a plan would be tax
exenpt if under the trust instrunment it is inpossible, at any tine
prior to the satisfaction of all liabilities with respect to
enpl oyees and their beneficiaries under the trust, for any part of
the corpus or incone to be used for purposes other than for the
exclusive benefit of the participants or their beneficiaries.??
Internal Revenue Code, 53 Stat. 8§ 165(2) (1939). The Treasury
Regul ations originally pronmulgated for section 165(a), which
continue in effect without presently rel evant substantive change,
make clear that, notw thstanding the "exclusive benefit" phrase,
the "prior to" l|anguage of that section permts the enployer to

recover surplus assets upon term nation of the planif those assets

22 Treasury Regul ations in force when the A& Pl an was adopt ed
explain the "exclusive benefit" requirenent of section 165 of the
1939 Code:

"Under section 165(a)(2) a trust is not exenpt unless
under the trust instrunent it is inpossible . . . for
any part of the trust corpus or incone to be used for,
or diverted to, purposes other than for the exclusive
benefit of such enployees or their beneficiaries. As
used in section 165(a)(2), the phrase "if under the
trust instrunment it is inpossible neans that the trust
instrunment nust definitely and affirmatively nmake it

i npossi ble for the nonexenpt diversion or use to occur,
whet her by operation or natural term nation of the
trust, by power of revocation or anendnent, by the
happeni ng of a contingency, by collateral arrangenent,
or by any other neans. It is not essential that the
enpl oyer relinquish all power to nodify or term nate
the rights of certain enpl oyees covered by the trust,
but it nust be inpossible for the trust funds to be
used or diverted for purposes other than for the

excl usi ve benefit of his enployees or their
beneficiaries." Treasury Regulation 8§ 29.165-2(a)
(1942); 26 CF.R 8 29.165-2(a) (1944 Cunul ative

Suppl enent at 6368) (enphasis added).

This regul ation continues in effect today w thout presently
rel evant substantive change. 26 CF. R 8 1.401-2(a)(1) & (2).
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stemfromactuarial error. See notes 19 & 22, supra.

Because both the Tax Code and ERI SA require exclusive benefit
| anguage and contenplate that an enployer may recover surplus
assets after all planliabilities are satisfied, the nere existence
of the exclusive benefit provision in the A& Pl an cannot prohi bit
reversion to an enpl oyer.

Courts construing pension plans containing this "exclusive
benefit" | anguage followthe rule that the phrase does not prohibit
reversion of surplus assets to the enpl oyer upon term nation of the
plan. See, e.g., Chait v. Bernstein, 835 F.2d 1017, 1023 (3rd Cr
1987) ("Thus, the text of ERISA itself denonstrates that the
“exclusive benefit' |anguage of ERISA 8 403 is not at odds wth
reversion of the surplus of a single enployer plan under 8§
4044(d) (1) (O "); Washington-Baltinmore Newspaper Guild Local 35 v.
Washi ngton Star Co., 555 F. Supp. 257, 261 (D.D.C. 1983) ("section
4044(d) (1) of [ERI SA] provides that an enployer may retain a plan's
surplus w thout running afoul of the exclusive benefit rule"),
aff'd mem, 729 F.2d 863 (D.C. Cir. 1984); In re C. D. Myer Co.
Trust Fund, 441 F. Supp. 1128, 1132 (E.D. Pa. 1977), aff'd w thout
publ i shed opinion, 582 F.2d 1273 (3d Cr. 1978).

The use of the "exclusive benefit" |anguage in the A& Pl an
does not preclude reversion of surplus assets to Qulf.

B. Prohi biti on of Amendnents Decreasi ng Enpl oyee Ri ghts

Plaintiffs extend their argunment that the A& Plan did not
all ow reversion of surplus assets to the enployer, claimng that

the language of the Plan also prohibited anmendnents creating a
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right of reversion in the enpl oyer. 2
The anendnent provision of the A& Plan stated as foll ows:

"The Board of Directors reserves the right at any tine
and fromtine totinme to nodify or to anend, in whole or
in part, any or all of the provisions of the Plan,
provi ded t hat:
"(a) No nodification or anendnent may be nade which
w Il deprive any person of any benefit under
the Pl an whi ch has accrued on or prior to the
time of such nodification or anendnment, and
"(b) No such nodification or anendnent shall nake
it possible for any part of the Trust Fund to
be used for, or diverted to, purposes other
than for the exclusive benefit of participants

and retired partici pants, or their
beneficiaries under the Plan." (Enmphasi s
added.)

O her courts have held that "exclusive benefit" |anguage in a
pl an does not, by itself, prevent an enployer fromanendi ng a plan
to allowreversion of surplus assets. |In Chait, although the plan
contained a provision simlar to that in the Gulf Plan, the Third
Circuit determ ned that the | anguage of the plan did not prohibit
a reversionary anendnent. Chait, 835 F.2d at 1022-26.2* The court
held that "a vested enployee who has fully received his vested

benefits cannot rely on the " exclusive benefit' |anguage, standing

23 Plaintiffs further assert, in the alternative, that even if
the terns of the Plan did allow a reversionary anmendnent, the
anendnent of the GQulf Plan at the tinme of the nerger resulting in
the Chevron Plan (wWith its express reversion provision) was

i neffective because it occurred after the partial term nation of
the A&B Plan. W reject this contention for the reasons

previ ously st ated.

24 The plan involved in Chait stated:

"no [anendnent to the plan by the enpl oyer] shal
authorize or permt any part of the funds hel d under
the Plan to be used for or diverted to, purposes other
than for the exclusive benefit of the Enpl oyees."
Chait, 835 F.2d at 1022 (footnote omtted).
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al one, to prevent an anendnent reverting surplus plan assets" to
t he enpl oyer. ld. at 1018. See al so Qutzen v. Federal Deposit
Ins. Corp., 948 F.2d at 1186, 1187 (allowi ng reversion anmendnent
despite exclusive benefit |anguage, stating "[t]he cases which
allowreversion as well as those which preclude it all dictate that
strong, express prohibitory | anguage i s necessary to bl ock enpl oyer
recapture of surplus pension funds in a defined benefit plan");
Wlson v. Bluefield Supply Co., 819 F.2d at 461-465 (allow ng
reversion of surplus assets despite "exclusive benefit" | anguage in
pl an); Washi ngton-Bal ti nore Newspaper Guild Local 35, 555 F. Supp.
at 260-262; Inre C. D. Moyer Co. Trust Fund, 441 F. Supp. at 1131-
32.

Thus, a defined benefit plan nust generally contain | anguage
ot her than the "exclusive benefit" phrase in order to preclude an
anmendnent providing for enpl oyer reversion. For exanple, in Bryant
v. Int'l Fruit Products Co., Inc., 793 F.2d 118, 123 (6th Cr.),
cert. denied, 107 S.C. 576 (1986), the Sixth Crcuit held that an

anmendnent to a defined benefit plan purporting to allow enpl oyer

reversion was ineffective in light of strong plan |anguage
expressly prohibiting such an anendnent. The plan contained, in
addition to the standard "exclusive benefit" phrase limting

anendnent, the phrase "[i]n no event and under no circunstances
shall any contributions to this Trust by the Enpl oyer, nor any of
the Trust Estate or the incone therefrom revert to or be repaid to
t he Enpl oyer." Bryant, 793 F.2d at 120 (quoting agreenent)
(enphasis added). The court found this |anguage to be a uni que,

"unequi vocal " prohibition against enployer recapture of any
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contributions to the plan. 1d. at 123. Language in the handbook
distributed to plan participants supported the Bryant court's
concl usi on:

"Funds paid into the trust can never be refunded to the
Conmpany and are for the exclusive benefit of the
enpl oyees under the Trust. . . . It is definitely
provided that the funds paid into the Trust are for your
excl usi ve benefit and can never, under any circunst ances,
revert to the Conpany." Id. (quoting handbook) (enphasis
added) .

We conclude that the |anguage of the A& Plan prohibiting
anendnent s ot her than for the exclusive benefit of the participants
does not, by itself, preclude an anmendnent expressly allow ng
reversion to the enployer. Furthernore, as discussed above, the
| anguage of the Plan inpliedly allowed such a reversion. 2

The policies underlying ERI SA support our concl usion.

"Enpl oyers will continue to fund their plans under ERI SA

gui delines, but wll not be penalized for overfunding in

“an abundance of caution' or as a result of a

m scalculation on the part of an actuary. Thus,

enpl oyees will continue to be protected to the extent of
their specific benefits, but wll not receive any

25 Plaintiffs also rely on the sunmary plan description of the
A&B Pl an, required by ERI SA section 102(a), 29 U S.C. § 1022(a),
for support of their claimthat the plan did not allow enpl oyer
reversion and could not be anended to provide therefor. Qur
court has ruled that the summary plan description controls if a
pension plan is anbi guous. Hansen v. Continental Ins. Co., 940
F.2d 971, 982 (5th Gr. 1991) ("hold[ing] that the summary pl an
description is binding, and that if there is a conflict between
the summary plan description and the terns of the [plan], the
summary pl an description shall govern").

We do not consider the | anguage of the A& Plan to be
anbi guous, nor do we find any conflict between its terns and
those of the summary plan descriptions. |Indeed, the summary
descriptions of the A& Plan, in the portions concerning changes
to the plan, track the | anguage of the Plan itself, providing
that Qulf had the right to change the plan, but that it could not
"make any change that would allow the assets of the Plan to be
used for anything but the exclusive benefit of nmenbers or their
beneficiaries . "
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w ndfalls due to the enployer's m stake in predicting the
anount necessary to keep the Plan on a sound financi al

basis." Inre C D. Myer Co. Trust Fund, 441 F. Supp. at
1132-33. %¢
Plaintiffs have received their expected benefits. An award of

surplus assets, in light of Plan provisions inferentially and now
expressly allow ng enpl oyer reversion, would result in a w ndfal
to the plaintiffs and would encourage defendants to fund the
Chevron Pl an nore cautiously, to the potential detrinent of present
and future participants and their beneficiaries.

I11. Alleged Chevron M srepresentations Concerni ng Reserve for Gl f
Pl an

During the nmerger negotiations, Chevron's chairman stated in
aletter to Gulf's chairman that, if Chevron deci ded to conbi ne t he
pensi on pl ans upon nerger of the conpanies, Chevron woul d set aside
assets of the Gulf Plan to provide sufficient reserves for then-
existing retiree pensions. Chevron repeated that statenent orally
and in witing in response to inquiries from persons concerned
about the effects of the nerger. In their conplaint, plaintiffs
all eged that Chevron failed to set aside the prom sed reserves and
t hus had breached its duty of loyalty under ERI SA 8§ 404(a).?" 29
US C 8 1104(a). The district court held that this clai mwas not

acti onabl e under ERI SA because plaintiffs' clainms did not arise out

26 This | anguage fromln re C. D. Myer Co. Trust Fund was al so
quoted with approval in Washington-Baltinore Newspaper Guild
Local 35, 555 F. Supp. at 260.

21 According to the district court's opinion, no specific
reserves were established. Plaintiffs' own expert testified,
however, that the nmerged Chevron Pl an had surplus assets in
excess of accrued benefits of nore than $800 mllion which would
not be depleted below the full funding limt for a considerable
time. Inre Gulf Pension Litigation, 764 F.Supp. at 1213.
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of an ERI SA pl an. In addition, the court ruled that plaintiffs
stated no cl ai munder comon | aw.

The district court determ ned, and plaintiffs concede, that
Chevron's prom ses were not contained in a witten plan docunent as
requi red by section 402(a)(1l) of ERISA. 29 U S C § 1102(a)(1).
That Chevron's statenents were nade in witing is irrelevant as
they do not profess to be plan anendnents. ERISA requires that a
pl an under its auspices "provide a procedure for anending such
pl an, and for identifying the persons who have authority to anend
the plan.” 29 U S.C 8§ 1102(b)(3).

Qur court has held that an oral agreenent cannot sustain a
cause of action under ERISA. Cefalu v. B.F. Goodrich Co., 871 F. 2d
1290, 1297 (5th Cir. 1989). See also Rodrigue v. Wstern and
Southern Life Ins. Co., 948 F.2d 969, 971-72 (5th Gr. 1991)
(holding plaintiff precluded from arguing that enployer was
estopped from denying coverage based on oral nodifications to
pl an); Degan v. Ford Motor Co., 869 F.2d 889, 895 (5th Cr. 1989)
(ERI SA precludes oral nodifications to plan and as well as clains
of prom ssory estoppel in suit seeking to enforce rights to pension
benefits). This reasoning extends to witten nodifications or
prom ses which are not, and do not purport to be, formal anmendnents
of a plan follow ng the procedures required by section 1102(b)(3).
See Alday v. Container Corp. of America, 906 F.2d 660, 665-666
(11th Gr. 1990) (holding that booklet sunmarizing benefits and
pre-retirenent letters were insufficiently formal witings and did
not anmend ERISA plan; interpreting 29 US C 8§ 1102(b)(3) to

prohi bit nodification of plan by informal witten agreenent), cert.
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denied, 111 S.Ct. 675 (1991). Chevron's statenents did not purport
to be part of, or an anendnent to, either conpany's pension plan,
nor is there any evidence that either Chevron or Gulf attenpted to
anend either plan to include the prom ses. Chevron's statenents,
therefore, are not part of any ERISA pl an.?8

In any event, the district court determ ned, and plaintiffs do
not here challenge, that plaintiffs did not establish that they
relied to their detrinment on Chevron's prom ses and, even if they
had so relied, that they suffered any injury as a result of any
such reliance. Indeed, it is undisputed that the current reserves
of the Chevron Plan are nore than sufficient, wthout any
additional contributions, to cover the benefits of both existing
and future Gulf retirees for a significant tine to cone.

The district court did not err in holding that plaintiffs
clains for msrepresentati on and breach of ERI SA's duty of |oyalty
were not actionable under ERI SA or the conmmon | aw
V. Seventh Amendnent Right to Jury

Finally, plaintiffs challenge the district court's order
granting Chevron's notion to strike their jury demand. They argue
that several of their <clains, particularly the claim for
di stribution of surplus assets, seek a noney judgnent and thus are

legal in nature so as to entitle themto a jury trial.

28 Mor eover, Chevron's statenents were not shown to be nmade in
its fiduciary capacity, as to opposed to being statenents of
intended action in its corporate nonfiduciary capacity as plan
sponsor or settlor. See, e.g., Malia, 23 F.3d at 833; Johnson v.
Ceorgia-Pacific Corp, 19 F.3d 1184, 1188 (7th Cr. 1994);
Phillips v. Amoco Ol Co., 799 F.2d 1464, 1470-71 (11th Gr
1986) .
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"To determ ne whether a particular action wll resolve | egal
rights, we exam ne both the nature of the issues involved and the
remedy sought." Chauffeurs, Teansters, and Hel pers, Local No. 391
v. Terry, 110 S.C. 1339, 1345 (1990). This analysis consists of
two inquiries: (1) a conparison of the present statutory action to
18t h-century actions in the courts of Engl and before the nerger of
the courts of |aw and equity; and (2) an exam nation of the relief
sought to determne whether it is legal or equitable in nature
ld. O the two, the latter inquiry bears nore weight. Id.

Here, the first inquiry is relatively sinple, as ERISAlawis
closely analogous to the law of trusts, an area wthin the
exclusive jurisdiction of the courts of equity. Firestone Tire and
Rubber Co. v. Bruch, 109 S.Ct. 948, 954 (1989) ("ERI SA abounds with
the | anguage and term nology of trust |aw ERI SA's | egislative
hi story confirns that the Act's fiduciary responsibility provisions
“codif[y] and nake[] applicable to [ERISA] fiduciaries certain
principles developed in the evolution of the law of trusts'")
(internal citations omtted; brackets in original). W have held,
as have the majority of the other circuits, that ERI SA clains do
not entitle a plaintiff to a jury trial. Calama v. Spivey, 632
F.2d 1235, 1237 (5th Gr. 1980) (inquiry into whether plan
admnistrators acted arbitrarily and capriciously is action usually
performed by judges). See also Kirk v. Provident Life and Acci dent
Ins. Co., 942 F.2d 504, 506 (8th Gr. 1991) (summarily rejecting
jury trial argunent); Blake v. Unionnmutual Stock Life Ins. Co., 906
F.2d 1525, 1526 (11th Cr. 1990) (claimfor noney danages was in

effect claim for benefits plaintiffs were allegedly entitled to
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under the plan, which is "traditionally equitable relief").

The second inquiry, although not as clear cut, also persuades
us that plaintiffs' clains sound in equity. Sone relief sought by
plaintiffs is clearly equitable: they sought specific perfornmance
as a renedy to cure the alleged breaches of the duty of loyalty
stemm ng from Chevron's promses to set aside reserves for Qulf
Pl an partici pants.

Plaintiffs' requests for nonetary recovery on other clains,
traditionally the formof relief offered in courts of |law, do not
mandate a conclusion that their action is legal in nature.
Calam a, 632 F.2d at 1236-1237 ("The nere fact that the appell ant
woul d receive a nonetary award if he prevail ed does not conpel the
conclusion that he is entitled to a jury trial"). The Suprene
Court has recogni zed two exceptions to the general rule that a
cl ai mseeki ng nonetary recovery is legal in nature. 1In Terry, the
Court made clear that a request for nonetary recovery sounds in
equity, and thus does not guarantee a jury trial, when it is
restitutionary in nature or is intertwined with clains for
injunctive relief. Terry, 110 S.C. at 1348. The first exception
is particularly relevant in this case. Plaintiffs' request for
distribution of surplus assets is analogous to an action for
di sgorgenent of inproper profits. Inthis claim as well as in the
now settled clains for breach of fiduciary duty, plaintiffs seek
restitution of noney allegedly wongly held by the defendants.

We hold that plaintiffs' claimis equitable in nature. The

district court did not err in striking plaintiffs' demand for a
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jury.®
Concl usi on

We conclude that under the circunstances here the partia
termnation found by the district court of the A& Plan, an
entirely enployer funded defined benefit pension plan, neither
bestowed on plaintiffs any right to plan assets which were then
surplus (after providing for all accrued benefits as required by §
411(d)(3)) nor precluded subsequent plan anendnent to expressly
provide that at final plan term nation then surplus plan assets
woul d revert to the enployer. W further hold that the A& Pl an
prior to the 1986 nerger at least inplied that at final plan
term nation surplus assets would revert to the enployer, and that
t he pl an anendnent on nerger expressly providing for such reversion
was aut horized by, and not contrary to, the terns of the plan and
was consistent with |aw. Accordingly, we AFFIRM the district
court's determnation that the plaintiffs are not entitled to
surplus assets of the A& Plan. In addition, we AFFIRM the
district court's rulings that plaintiffs' m srepresentation clains
agai nst Chevron were not actionable and that plaintiffs were not
entitled to a jury trial. Accordingly, the judgnent of the
district court is

AFFI RVED.

29 Qur conclusion is supported by the posture the case i s now
in, followng the settlenent of nost issues. Further, no issues
of fact remain to be decided by a jury.
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