UNI TED STATES COURT OF APPEALS
For the Fifth Crcuit

No. 91-1010

JOHN D. QLI TSKY,
Plaintiff-Appellee, Cross-Appellant,

ver sus

SPENCER d FTS, | NC.,
Def endant - Appel | ant, Cross- Appel | ee.

Appeals fromthe United States District Court
For the Northern District of Texas

( June 22, 1992 )
Bef ore BROAN, KING and WENER, Crcuit Judges.

WENER, Circuit Judge:

Spencer G fts, Inc. (Spencer) appeals a judgnent against it
for firing John D. Aitsky in violation of the Age Di scrimnation
i n Enpl oynent Act (ADEA)! and the Enpl oyee Retirenent |ncone
Security Act (ERISA).2 ditsky cross-appeals, arguing that the
district court erroneously refused to double the jury's award of
front pay as |iquidated danages under the ADEA. Finding no nerit
to the argunents of either party, we affirm

129 U.S. C. 88 621-634.
?29 U.S.C. 88 1001-1461.



FACTS

I n Decenber 1983, Spencer fired Aitsky fromhis position as
mer chandi se manager. Jditsky was 53 years old. Spencer
originally hired Aitsky in 1973, when he was 42 years old, as a
buyer for its retail store division. ditsky resigned from
Spencer in 1979 to take a position with another conpany. In
1981, Spencer again hired Aitsky, who was then 50 years old, as
a nerchandi se manager. Spencer perforned well in that position
in 1981 and 1982 and received favorabl e eval uati ons.

In Cctober 1983, Hank Roth, a general nerchandi se nmanager
for Spencer, informed Aitsky that his performance had
deteriorated and that the buyers whom he supervi sed were not
perform ng adequately. Wen Roth dism ssed Aitsky in Decenber
1983, he explained to Aitsky that he had not satisfactorily
i nproved his performance, that Spencer was in the process of
reorgani zing its nerchandi se departnent, and that as a result of
the reorgani zation, there would be no roomfor Aitsky. Wen he
was fired, Aitsky was only a few nonths from neeting the ten-
year vesting period of his benefits under Spencer's pension plan.

Aditsky filed a charge with the Equal Enpl oynent Qpportunity
Comm ssion (EEQCC) alleging that Spencer fired him because of his
age. After the EECC conducted an investigation, but before it
made a determnation of Aitsky's charge on the nerits, ditsky
brought suit in federal district court, alleging violations of
the ADEA and ERISA. After a jury trial, the district court

entered judgnent in favor of Aitsky on both clains. In ditsky



I,%® we reversed and remanded, holding that the district court had
erroneously admtted into evidence the EEOC s file on Aitsky's
char ge.

On remand, the jury returned a verdict for Aitsky, finding
that Spencer willfully discrimnated against Aitsky on the basis
of age, and awardi ng hi m backpay of $500, 000 and | ost pension
benefits of $100,000. The district court accepted the jury's
finding of wllful ness, doubled the jury's backpay and | ost
pensi on benefits awards as |iqui dated danages, awarded $400, 000
as front pay and $123,000 as | ost pension danmages under Qitsky's
ERI SA claim* Spencer appeals.

1.
ANALYSI S

Spencer chal |l enges several aspects of the district court
proceedings in this appeal. It argues that the district court
erroneously (1) admtted certain docunents and testinony into
evidence, (2) refused to give jury instructions on disputed prina
facie elenents of Aitsky's ADEA claim and (3) determ ned that
Spencer violated ERISA when it fired Aitsky. ditsky argues on

cross-appeal that the district court erred in failing to double

SQitsky v. Spencer Gfts, Inc., 842 F.2d 123 (5th CGr.),
cert. denied, 488 U S. 925, 109 S. C. 307, 102 L. Ed. 2d 326
(1988).

“The district court stated that in light of its $123, 000
award as | ost pension benefits under ERI SA and the jury's award
of $100, 000 as | ost pension benefits under the ADEA, ditsky
woul d be entitled to recover only $123,000 for |ost pension
benefits (in addition to $100, 000 as |i qui dated danages for
W Il ful ness) so as to prevent a doubl e recovery.
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his front pay award after the jury found that Spencer acted
willfully in violating the ADEA

A. Adm ssion of evidence.

The adm ssion of evidence is within the sound di scretion of
the district court. W will reverse a district court's
evidentiary rulings only upon a finding of abuse.®

1. Result of the prior trial.

During Aitsky's direct exam nation at trial, he testified
as follows:
Q What ki nds of problens have you encountered that have
kept you fromgetting high | evel enploynent since being

termnated at Spencer G fts and since the first trial
of this case?

* * *

A [S]ince the first trial it's nore difficult because the
entire gift industry is aware | won that case for a
| arge anount of noney.
Spencer immedi ately noved for a mstrial, arguing that Aitsky's
statenent about the result of the first trial was extrenely
prejudicial to Spencer and that the prejudice could not be cured
by a jury instruction.
The district court conducted a bench conference and noted
t hat Spencer had allowed AQitsky to refer to the prior trial in
hi s opening statenment w thout objection, and that Spencer did not
raise the issue inits notion in limne, even though that notion

did address several issues that the district court considered "a

| ot less harnful than [reference to the prior trial]." There was

5Jon-T Chens., Inc. v. Freeport Chem Co., 704 F.2d 1412,
1417 (5th Cr. 1983).




al so a di scussion about whether Spencer was contendi ng that
Aditsky did not mtigate his danmages by diligently searching for
enpl oynent and whether A itsky offered the testinony about the
first trial to rebut that contention. The district court stated
that it had asked Spencer earlier in the trial whether it was
maki ng such a contention, but that Spencer "danced around that
question" and did not specifically deny that it was.

The district court concluded the bench conference by denying
Spencer's notion for mstrial, stating again that it did not
under stand why Spencer did not raise the issue in its notion in
limne. The district court recalled the jury and gave the
follow ng instruction:

[ YIou have heard testinony about a previous trial of this

case. The fact that this is the second trial is irrelevant

to your consideration of this case. You should not consider
the fact of a previous trial or its outcone in any way.

Your verdict in this case nust be based solely upon the

facts as you find themfromthe evidence introduced at this

trial with the law as | shall give to you during the tria

or at the end of the case.

The district court further instructed the jury before it retired
to deli berate:

You have heard that there was a previous trial of this case.

Except for testinony fromthat trial which has been admtted

as evidence in this trial, you should disregard everything

about that earlier trial in reaching your verdict in this
case. Common sense will tell you that the adjudication from

the earlier trial nmust have been flawed; otherw se, we woul d

not have spent all of the tine and effort required by this
trial to determine the rights and liabilities of the

parties. |If you should allow the fact of the previous trial
or its outcone to influence you, that would be inproper, and
all of the tinme and effort spent on this trial will have

been wast ed.

In arguing that the evidence of the result of the first



trial was so prejudicial that the curative instruction was not

adequate to elimnate the harm Spencer relies on United States

v. Wllians.® In that case, a crimnal defendant and his three

co-defendants were convicted in a jury trial, but the district
court granted their notion for newtrial. On the third day of
the second trial, the governnent inforned the district court that
a local television news broadcast on the previous night had

i ncluded a report about the trial. The report stated that the
four defendants had previously been convicted, but that a new
trial had been granted. The district court polled the jury, and
two jurors admtted that they had seen the report. Both jurors
stated that the report would not influence their decision in the
case. The defendant noved for a mstrial, but the district court
denied that notion. The district court instructed the jury to

di sregard everything not heard in court. The court proceeded
wth the trial, and the defendants were agai n convi cted.

On appeal, we held that because the news report's nention of
the result of the first trial was probative of guilt and highly
prejudicial, the exposure of the two jurors to that information
resulted in an unfair second trial.” W concluded that the
prejudi ce was not corrected by the district court's instruction,

and we reversed and renmanded for a newtrial.?®

6568 F.2d 464 (5th Gr. 1978).
Id. at 470-71
81d. at 471.



Spencer also relies on Coleman Mtor Co. v. Chrysler Corp..°

In that Third Crcuit case, the plaintiff (Coleman) called as a
W t ness Sam Li berto, who was the plaintiff in a previous suit
agai nst the sane defendant (Chrysler), in which the allegations
were identical to those in Coleman. In the previous suit, the
jury had found that Chrysler conspired to nonopolize trade, but
that Liberto had sustai ned no danages, so judgnent was entered
for Chrysler. |In Colenman, Chrysler cross-exam ned Liberto about
his suit against Chrysler and brought out the fact that Liberto
had recovered no noney fromthat suit. On redirect, Col eman
asked Liberto whether the jury in his suit had found that
Chrysler had conspired to nonopolize trade, and he answered in
the affirmative. Chrysler objected, but the district court
allowed the testinony. The district court instructed the jury
that they could consider the verdict in the previous trial in
assessing the credibility of Liberto and in determ ni ng whet her
Chrysler had notice and intent. The Third Crcuit held that
Chrysler's reference to the previous verdict was a perm ssible
attenpt to show Liberto's bias, but that Coleman on redirect did
not limt its questions about the previous verdict to an effort
to rebut the inplication of bias.!® Thus, held the court of
appeal s, Coleman's references to the prior verdict were
prejudicial and warranted a new trial because "[t]he adm ssion of

a prior verdict creates the possibility that the jury will defer

%525 F.2d 1338 (3d Gir. 1975).
101d. at 1350-51.



to the earlier result and thus wll, effectively, decide a case
on evidence not before it."!

In the instant case, the disclosure of the result of the
first trial did not prejudice Spencer to the extent Spencer would
have us believe. Spencer was at |east partly to blane for the
di scl osure, as the district court recognized. Spencer "danced
around"” the district court's question whether it was contendi ng
that Aitsky failed to mtigate his danmages, and Spencer failed
to raise the issue, which it now argues was incurably
prejudicial, inits notion in |imne.

In addition, the curative instruction given by the district
court negated any prejudice that may have occurred and
di stingui shes the instant case fromWIIlians and Coleman. 1In
Wllians, the trial court gave only "the usual instruction to
di sregard everything not heard in court. No specific instruction
was given the two jurors to disregard the news report of the
prior trial, nor were they instructed that the prior instructions
were not evidence of guilt."'2 Additionally, such evidentiary
rulings in crimnal trials, with their constitutional overtones,
are at best weakly anal ogous in civil cases.

In Coleman, the trial court instructed the jury that it
could consider the result of the prior trial as evidence for a
limted purpose. 1In the instant case, however, the district

court clearly instructed the jury, on two occasions, that the

"1d. at 1351.
2WIlians, 568 F.2d at 466.
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first trial was irrelevant and that the jury was not to consider
the occurrence or result of the first trial for any purpose. W
concl ude that those instructions were sufficient to cure any harm
that nmay have resulted fromthe nention of the first trial and
its results.

2. Spencer's position letter to the EECC.

In Aitsky I, the district court admtted into evidence the
entire file on this dispute prepared by Jani ce Johnson, an
i nvestigator for the EECC. That file included Johnson's
handwitten notes that reported Ronald Mangel, general counsel
for Spencer, as saying he "can't rebut if MNally was pronoted."”
McNal |y was a younger enpl oyee whom Spencer pronoted when ditsky
was fired. ditsky used Mangel's statenent to argue to the jury
that Spencer had admtted that it could not rebut the allegation
of age discrimnation. W stated that Mangel's supposed
adm ssion of liability was "the kind of exchange anong the
parties and the EEOCC that informal conciliation ought to
encourage" and that allow ng the use of such adm ssions in |ater
litigation "would attach a penalty to the candor and
forthrightness that Congress obviously believed were necessary to
t he successful conciliation of disputes."®® W held that the
adm ssion of the entire EECC file constituted reversible error.
Johnson gave Spencer notice of Aitsky's claimby letter

dated March 22, 1984. Mangel responded with a position letter

By itsky |, 842 F.2d at 127.
14] (.



dated April 11, 1984 to Johnson (the "Mangel letter"). That
|l etter denied that Spencer had discrimnated against ditsky and
stated that Aitsky was fired because his sal es were inadequate.
The Mangel letter also stated, in part, that "M. Jeri Hurvitz
replaced M. ditsky as Merchandi sing Manager. . . . Her
birthdate is Cctober 5, 1956." Spencer referenced the Mangel
letter and attached a copy of it to its answers to Aitsky's
interrogatories during pretrial discovery.
At the second trial on remand, ditsky introduced Spencer's
di scovery responses, including the Mangel letter. ditsky also
i ntroduced a summary chart that included references to and
excerpts fromthe Mangel letter. The district court admtted
t hose exhi bits over Spencer's objection.
Spencer argues that the adm ssion of the Mangel letter,
whi ch was part of Johnson's EEOCC file that we held i nadm ssi bl e
as a whole in AQitsky I, violates both section 706(b) of Title
VIl of the Cvil Rights Act of 1964 and the holding of Aitsky
L.
Section 706(b) provides in part:
| f the Comm ssion determ nes after such investigation that
there is reasonabl e cause to believe that the charge is
true, the Comm ssion shall endeavor to elimnate any such
al | eged unl awful enpl oynent practice by informal nethods of
conference, conciliation, and persuasion. Nothing said or
done during and as a part of such informal endeavors may be
made public by the Comm ssion, its officers or enployees, or

used as evidence in a subsequent proceeding w thout the
witten consent of the persons concerned (enphasis added).

In Aitsky | we stated that the adm ssion of the entire EECC file

1542 U.S.C. § 2000e-5(b).
10



vi ol ated section 706(b), but we did not decide whether section
706(b) applied to an ADEA case.!® Neither do we decide that
gquestion here, as we hold that the Mangel letter did not
constitute conciliation evidence to which section 706(b) would
apply.

The Mangel letter set forth purely factual information and
related Spencer's position on the nerits of Aitsky's claim The
letter contained no reference to conciliation efforts between
Spencer and the EECC. Spencer neither nmade any offers of
settl enment nor responded to any such offers by the EEOCC in the

Mangel letter. |In Branch v. Phillips Petrol eum Co., ! we

di stingui shed between "purely factual material related to the
merits of [the] charge" and "proposals and counter-proposal s of
conprom se nmade by the parties during the [EECC s] efforts to
conciliate" and held that under section 706(b), disclosure of the
fornmer was al |l owabl e, but disclosure of the latter was not.® W
adhere to that distinction and hold that the Mangel |etter does
not constitute conciliation material that section 706(b), were it
to apply, would render inadm ssible.

Spencer argues that under the |law of the case doctrine, our
holding in Aitsky | prohibited the district court fromadmtting
the Mangel letter. Spencer interprets that hol ding too broadly.

In Aitsky I we held that the entire EEQCC file was inadm ssi bl e,

%Qitsky I, 842 F.2d at 126.
17638 F.2d 873 (5th Cir. Unit A 1981).
8] d. at 881.
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but we did not hold that each individual itemwthin that file
woul d be inadm ssible in and of itself. Here we are presented
with only one docunent fromthat file. Finding that the Mange
letter did not constitute conciliation material, we hold that the
district court did not abuse its discretion in admtting that
single letter into evidence.

3. Runors of Hank Roth's drug use.

In its response to a pretrial interrogatory fromditsky,
Spencer stated that Gene Brog, the President of Spencer Gfts,
had heard runors that Hank Roth, A itsky's supervisor, had used
drugs. At trial, ditsky cross-exam ned Brog, who approved
Roth's decision to fire Aitsky, about those runors and
i ntroduced Spencer's response to the interrogatory. Brog
testified that he did not investigate those runors. ditsky
mai nt ai ned that, as Roth was younger than A itsky, that evidence
showed t hat Spencer treated younger enpl oyees nore favorably than
ol der enpl oyees and that Spencer's asserted reason for firing
Aitsky was a pretext for age discrimnation

Spencer argues that the district court erred in admtting
t hat evi dence because (1) Aitsky did not establish a connection
between the failure to investigate the runors and Spencer's
firing of Aitsky; (2) Aitsky did not prove that Roth actually
used drugs; (3) Aditsky did not show a connection between Brog's
approval of Roth's decision to fire Aitsky and the fact that
Brog heard runors of Roth's drug use; and (4) under FED. R EwvID.

403, any probative value of the evidence was substantially

12



out wei ghed by the danger of prejudice, confusion of the issues,
and msleading the jury. W are convinced that the evidence of
Roth's runored drug use was not unfairly prejudicial to Spencer,
and we hold that the district court did not abuse its discretion
in admtting it.

4. Qitsky's open heart surgery.

Aditsky testified that he underwent open heart surgery in
February 1984 whil e searching for another job. Spencer argues
that the district court erred in admtting that testinony because
it was irrelevant, and any probative value of that testinony was
substantially outwei ghed by the danger of prejudice to Spencer.
Aitsky asserts that, like his testinony about being
"bl acklisted" following his success in the original trial of this
case, the evidence of heart surgery was offered to rebut
Spencer's contention that Aitsky failed to mtigate his danmages.
As we noted above, Spencer did not clearly express to the
district court whether or not it was nmaking such a contention.
Thus, the district court did not abuse its discretion in
admtting Aitsky's testinony.

B. Jury instructions.

Spencer contends that two elenents of Aitsky's prinma facie

ADEA case®® were in dispute and that the district court erred in

¥I'n McDonnell Douglas Corp. v. Green, 411 U S. 792, 802, 93
S. . 1817, 1824, 36 L. Ed. 2d 668, 677 (1973), the Suprene
Court formulated an evidentiary procedure for race discrimnation
cases whi ch has been adapted for ADEA cases. First, the
plaintiff nust prove a prinma facie case of age discrimnation,
whi ch consists of evidence that the plaintiff: (1) was
di scharged; (2) was qualified for the position; (3) was within

13



refusing to submt jury questions on those two el enents. Spencer
asserts that the district court should have submtted jury
questions on (1) whether AQitsky was qualified for the position
he held with Spencer and (2) whether A itsky was repl aced by
soneone outside the protected class. By refusing to submt those
guestions, Spencer argues, the district court usurped the

provi nce of the jury.

W rejected that argunent in Walther v. Lone Star Gas Co..?

In WAl t her, we st ated:

When t he defendant has produced evi dence of a

nondi scrimnatory reason for plaintiff's discharge, and
plaintiff has had an opportunity to chall enge that reason as
pretextual, the trier of fact should proceed directly to the
ultimate i ssue of whether the defendant intentionally

di scrimnated against the plaintiff. The initial prim
facie case is no |onger rel evant.

Under the logic of Aikens, it is clear that the issue
of whether a plaintiff nmade out a prinma facie case has no
place in the jury room Instructing the jury on the
el enents of a prima facie case, presunptions, and the
shifting burden of proof is unnecessary and confusing.
| nstead, the court should instruct the jury to consider the
ulti mate question of whether defendant term nated plaintiff

the protected class at the tine of discharge; (4) was replaced by
soneone outside the protected class; or (5 by soneone younger;

or (6) show otherwi se that his discharge was because of age.

Bi enkowski v. Anerican Airlines, Inc., 851 F.2d 1503, 1504-05
(5th Gr. 1988). |If the plalntlff proves a prima facie case, a
presunption of dlscrlnlnatlon ari ses which the defendant nust
rebut by articulating a "legitinmte, nondlscr|n1natory reason for
its disparate treatnent of the plaintiff. Id. at 1505. If the
def endant succeeds in rebuttlng the presunption, the plaintiff
must prove that the defendant's articul ated reasons are nere
pretexts for discrimnation. The plaintiff can do this either by
show ng that a discrimnatory reason nore |likely notivated the
def endant or by showi ng that the defendant's reason is unworthy
of credence. |d. (citing Texas Dept. of Conmunity Affairs v.
Burdine, 450 U.S. 248, 101 S. C. 1089, 67 L. Ed. 2d 207 (1981)).

20952 F.2d 119 (5th Gr. 1992).
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because of his age. To the extent our decisions before or
after Aikens inply that the issue of prinma facie case is a
factual question for the jury to resolve, we reject such
inmplications as dictum?!

The district court did not err inits instructions to the jury.

C. Qitsky's ERISA claim

Section 510 of ERI SA prohibits enpl oyer action agai nst an
enpl oyee who participates in a pension benefit plan for "the
purpose of interfering with the attainment of any right to which
such participant may becone entitled under the plan."??2 To
recover under section 510, a plaintiff "need not show that 'the
sole reason for his [or her] termnation was to interfere with
pension rights'; however, the plaintiff nush show that the
enpl oyer had the 'specific intent to violate ERISA.'"2 ditsky
contended that Spencer violated section 510 by firing himwthin
a few nonths before Aitsky woul d have net the ten-year vesting
requi renent for benefits under Spencer's pension plan, thereby
causing himnot to receive any benefits under the plan.

Cene Brog testified that when Spencer rehired AQitsky in
1981, Brog m stakenly believed, and told Aitsky, that because of
Aditsky's break in service with Spencer between 1979 and 1981
Aditsky was not entitled to credit for his years of service prior

to 1979, so that he would have to start a new ten-year vesting

2lld. at 126-27 (citations omtted).
2229 U.S.C. § 1140.

SZCark v. Resistoflex Co., Div. of Unidynanics Corp., 854
F.2d 762, 770 (5th Gr. 1988) (quoting Gavalik v. Continental Can
Co., 812 F.2d 834, 851 (3d Cir.), cert. denied, 484 U. S. 979, 108

S. . 495, 98 L. Ed. 2d 492 (1987)) (enphasis in original).
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period. Brog further testified that he did not |earn that
Aitsky had received credit for his prior years of service unti
after Aitsky was fired. Hank Roth also testified that he did
not know the status of Aitsky's vesting when he nade the
decision to fire Aitsky. Spencer argues that there is thus no
evi dence that anyone involved in the decision to fire ditsky
knew that A itsky was close to vesting when he was fired.

The district court did not submt Aitsky's ERISA claimto
the jury. Rather, the district court acted as fact-finder on
that claimand found that Spencer had violated section 510. The
district court stated:

[Al]s | instructed the jury, | feel free to disbelieve the

testinony of any witness, even if it is uninpeached. 1| did

not find M. Brog to be a credible witness, at least on this

i ssue about pensions, and | am persuaded by all the

circunstantial evidence provided by the plaintiff that there

was specific intent in the timng of his discharge to
deprive himof his vesting in the pension plan.

We accept a trial court's findings of fact unless they are
clearly erroneous or influenced by an incorrect view of the
law. 2 QAitsky was fired shortly before the vesting of his
pensi on benefits. Spencer contends that Aitsky was fired
because of poor work performance and that the vesting of benefits
did not enter into its decision to fire him The district court
chose not to give credence to the testinony of the individuals

who made the decision to fire Aitsky, and reasonably inferred

fromthe proximty of the date of firing to the date of vesting

24Branch-H nes v. Hebert, 939 F.2d 1311, 1317 (5th Cr
1991).
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t hat Spencer intended to deprive Aitsky of his benefits. That
finding was not clearly erroneous.

D. Doubl i ng of the front pay award.

The ADEA |i qui dated danages provision? states, in part:

Anmounts owing to a person as a result of a violation of
this Chapter shall be deened to be unpaid m ni nrum wages
or unpaid overtine conpensation for purposes of
Sections 216 and 217 of this Title; Provided, That

I i qui dat ed danmages shall be payable only in cases of

w llful violations of this Chapter. |In any action
brought to enforce this Chapter, the court shall have
jurisdiction to grant such legal or equitable relief as
may be appropriate to effectuate the purposes of this
Chapter, including without Iimtation judgnents
conpel i ng enpl oynent, reinstatenent, or pronotion, or
enforcing the liability for anbunts deened to be unpaid
m ni mum wages or unpaid overtime conpensation under
this section.

Aditsky argues that a front pay award constitutes an "anount

ow ng" under that provision, requiring the doubling of such an
award as |iquidated danmages upon a finding of a willful violation
of the ADEA. W have not previously addressed that question, but

six other circuits have rejected AQitsky's argunent.? ditsky

2529 U.S.C. § 626(bh).

26See Wheeler v. McKinley Enters., 937 F.2d 1158, 1163 n.2
(6th Gr. 1991) ("'Front pay' may be recoverable as well, but it
cannot figure in the calculation of |iquidated danages.");
G aefenhain v. Pabst Brewing Co., 870 F.2d 1198, 1210 (7th Gr.
1989) ("Since front pay is a prospective renedy, an award of
front pay damages is not an 'anmount ow ng' for purposes of
section 626(b)."); Cooper v. Asplundh Tree Expert Co., 836 F.2d
1544, 1556-57 (10th G r. 1988) (finding that section 626(b), read
in light of section 216(b) of the Fair Labor Standards Act,
provides for two types of relief--"anmounts ow ng" and ot her
"l egal or equitable relief"--and that front pay is included in
the latter and is not subject to doubling); Blumv. Wtco Chem
Corp., 829 F.2d 367, 382-83 (3d Gr. 1987); Dom nic v.
Consol i dated Edi son Co. of New York, Inc., 822 F.2d 1249, 1258-59
(2d Cr. 1987) (front pay is not "anmount ow ng"; as an equitable
award, it is not subject to doubling under section 626(b));
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has not persuaded us that those circuits have interpreted that
statute incorrectly. The district court thus did not err in
refusing to double Aitsky's front pay award.
L1,
CONCLUSI ON

The district court did not abuse its discretion inits
evidentiary rulings, partly because of Spencer's attenpts to
conceal its trial strategy. The district court was correct in
refusing to give jury questions on the elenents of Aitsky's

prima facie case, as those elenents are not factual questions for

the jury to decide. Spencer has failed to convince us that the
district court's finding that Spencer violated section 510 of

ERI SA was clearly erroneous. |In addition, the district court
correctly refused to double AQitsky's front pay award, as such an
award does not constitute an "anmount owi ng" under the |iquidated
damages provision of the ADEA. For the foregoing reasons, the
decision of the district court is

AFFI RVED.

Cassino v. Reichhold Chens., Inc., 817 F.2d 1338, 1348 (9th Cr
1987) ("By the express terns of the statute, |iquidated damages
are an additional anmobunt equal to the backpay and benefits award"
and thus do not include front pay.), cert. denied, 484 U S 1047,
108 S. C. 785, 98 L. Ed. 2d 870 (1988).
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