IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 91-1355

UNI TED STATES OF AMERI CA
Pl ai ntiff-Appellee,

ver sus

GARY EUGENE STRAACH
Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Northern District of Texas

(March 19, 1993)
Before POLI TZ, Chief Judge, GOLDBERG and JONES, Circuit Judges.
GOLDBERG, Circuit Judge:

Def endant Gary Eugene Straach is a licensed firearns deal er
who owns and operates Shooting Sports, a gun shop in Dall as,
Texas. After a lengthy "sting" operation carried out by the
governnent, Straach was indicted and | ater convicted of know ngly
selling firearns to nonresidents by way of "strawran
transactions."” A strawran transaction is one in which a resident
of the state in which the firearns dealer's business is |ocated
acts as an internediary or agent for a nonresident who w shes to
purchase a gun. Wth few exceptions, such transactions are
prohi bited by the Gun Control Act of 1968, 18 U S.C. § 921 et

seq.! The governnent contends that not only was Straach aware

. 18 U.S.C. 8§ 922(b)(3) provides:
"It shall be unlawful for any licensed inporter, |icensed
manuf acturer, |licensed dealer, or licensed collector to sell or
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that he was selling firearns to Texas residents acting as agents
for nonresidents, Straach was al so aware that the nonresidents
were drug deal ers who would use the firearns to commt viol ent
act s.

Straach was indicted and tried on five counts, each of which

deliver --

(3) any firearmto any person who the |icensee knows or has
reasonabl e cause to believe does not reside in (or if the person
is a corporation or other business entity, does not maintain a
pl ace of business in) the State in which the Iicensee's place of
busi ness is | ocated, except that this paragraph (A) shall not
apply to the sale or delivery of any rifle or shotgun to a
resident of a State other than a State in which the |licensee's
pl ace of business is located if the transferee neets in person
wth the transferor to acconplish the transfer, and the sale,
delivery, and receipt fully conply with the |egal conditions of
sale in both such States (and any |icensed manufacturer, inporter
or deal er shall be presuned, for purposes of this subparagraph,
in the absence of evidence to the contrary, to have had actual
know edge of the State |l aws and published ordi nances of both
States), and (B) shall not apply to the loan or rental of a
firearmto any person for tenporary use for |awful sporting
pur poses." Defendant does not contend that either of the
exceptions contained in subparagraph (b)(3) applies to him

18 U.S.C. §8 924(a)(1) provides:
"Except as otherw se provided in paragraph (2) or (3) of this
subsection, subsection (b), (c), or (f) of this section, or in
section 929, whoever --
(A) knowi ngly makes any fal se statenent or representation
Wth respect to the information required by this
chapter to be kept in the records of a person |icensed
under this chapter or in applying for any |license or
exenption or relief fromdisability under the
provi sions of this chapter;
(B) knowi ngly violates subsection (a)(4) (a)(6), (f), (k)
or (q) of section 922;
(© knowingly inports or brings into the United States or
any possession thereof any firearmor ammunition in
vi ol ation of section 922(1); or
(D) willfully violates any other provision of this chapter,
shal |l be fined not nore than $5, 000, inprisoned not nore than
five years, or both."



charged that he acted as a principal and that he ai ded and
abetted his enpl oyees Pischer and Hogue. Counts two through five
pertained to the substantive offenses of willful sales of
firearnms to nonresidents; while count one pertained to conspiracy
to sell firearns to nonresidents, wth know edge or a reasonabl e
belief that the firearns would be used to commt drug-related
violent crime.2 A jury convicted Straach on counts two and five,
and acquitted himon counts one, three and four. Straach was
fined $100 and sentenced to one year in prison, to be followed by
three years supervised rel ease.

On appeal, defendant contends that the evidence was
insufficient to support the jury's verdict on counts two and
five; that the jury's verdict of acquittal on count three bars
his conviction on count two; that the court erred in refusing to
declare a mstrial due to jury m sconduct; and that the court
erred in instructing the jury to continue deliberations after the
jury indicated that it had reached a verdict on counts two
t hrough five, but was unable to reach a verdict on count one.
Straach seeks acquittal or a newtrial. Qur jurisdictionis
predi cated upon 28 U.S.C. 8§ 1291. Finding no error, we affirmthe
def endant's convicti on.

FACTS

After several Jamaican drug traffickers were apprehended in

2 Count one involved alleged violations of 18 U S.C. 88§
371; 922(b)(3); 924(a)(1l); 924(c)(2); 924(c)(3)(A); and 924(g).
Counts two through five pertained to alleged violations of 18
U S C 88 922(b)(3) and 924(a)(1).
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1987 and 1988 and found to possess guns purchased from Shooti ng
Sports, the Bureau of Al cohol, Tobacco and Firearns of the United
States Departnent of the Treasury ("BATF"') began an undercover

i nvestigation of Straach. Prior to beginning their undercover

i nvestigation, representatives of various |aw enforcenent
agencies visited Straach at Shooting Sports, to ascertain that
Straach understood what the [aw required of himand to ask
Straach to report license plate nunbers of vehicles owned by
buyers about whom he was suspicious. These |aw enforcenent
officers claimthey gave Straach a BATF circul ar which defined
the term"strawman transaction" and stated that strawran
transactions are illegal.

Straach was indicted in 1990 and tried on five counts
i nvol ving conspiracy and willful sales of firearns to
nonresi dents by way of strawman transactions, in sone cases wth
know edge or reason to believe that the firearns would be used to
commt violent acts in furtherance of the trade in illegal drugs.
Straach pled "not guilty"” to all counts.

At trial, evidence of the strawman sales listed in counts
two through five was provided by audi ot apes of the transactions.
These transactions invol ved a nonresident undercover |aw
enforcenent officer (Al britton), acconpanied by a Texas resident
(Bishop) who filled out the necessary paperwork and displayed a
Texas driver's license. Straach clains he was not present during
crucial parts of the transactions that were taped, but the

governnent presented w tnesses who testified that Straach was



present during the transactions. Evi dence of strawran
transactions predating the undercover operation was presented by
wi t nesses, including Straach's enpl oyees, Hogue and Pi scher.?3

The audi ot apes and w tnesses both denonstrated that
nonresi dents cane to Shooting Sports with Texas residents in
order to purchase firearns, and that in at |east sone instances
the nonresidents openly discussed their domciles while in the
shop. Al though the Texas residents showed their drivers
licenses and filled out the necessary paperwork, the nonresidents
sel ected the guns to be purchased, asked all or nost of the
guestions about the guns, and negotiated prices.

Straach made his custoners conpl ete BATF Form 4473
("Firearnms Transaction Record"), which Straach usually filed with
BATF as required. Form 4473 contains the follow ng caution to
sell ers and buyers alike:

WARNI NG -- The sale or delivery of a firearmby a

licensee to an eligible purchaser who is acting as an

agent, internediary or "straw purchaser"” for soneone

whom t he |icensee knows or has reasonabl e cause to

believe is ineligible to purchase a firearmdirectly,

may result in a violation of the Federal firearml aws.*

On August 4, 1988, Albritton, a nonresident BATF agent

entered Shooting Sports acconpani ed by Bi shop, a resident |aw

enforcenent agent. Neither Albritton nor Bishop disclosed that

3 Hogue testified as part of a plea agreenent with the
gover nnent .

4 Persons generally ineligible to purchase firearns from
i censed deal ers include nonresidents, persons who have been
adj udi cated i nconpetent, and persons who have been convicted of
certain crinmes.



they were | aw enforcenent agents. Bishop asked no questions and
did not exam ne any of the firearns. Albritton asked Straach
guestions about the firearns available for purchase in the store,
and after | ooking at several firearns, said he was interested in
buyi ng three guns. Straach told Hogue to continue handling the
sale. Hogue asked Albritton for his driver's |license, and

Al britton indicated that Bi shop would conplete the necessary
paperwor k. Bi shop conpl eted Form 4473 and di spl ayed his Texas
driver's license. Straach told Bishop which part of Form 4473 he
needed to sign. Albritton paid the bill and took the receipts.
While in the store, Bishop asked Albritton to give himone of the
three firearnms just purchased. Albritton carried all three
firearnms out of the store. This transaction was audi otaped and
formed the basis for count two of the indictnment. Albritton then
requested that eight nore guns be put on hold for himuntil he
returned the next day, and paid the required deposit.

On August 5, 1988, Albritton returned with Bi shop and
purchased ei ght guns. Straach was present in the store but was
tal king to soneone el se who was present in the store. Straach
acknow edged Albritton and told himthat Pischer had started the
necessary paperwork for the sale. Pischer then handed Al britton
Form 4473, which Bishop filled out for him No one requested any
identification, so none was offered by Bi shop or Al britton.

Al britton paid for the guns and carried themaway. This
transacti on was audi otaped and fornmed the basis for count three.

Later that sane day, Albritton tel ephoned Straach and i nforned



Straach that he was returning to Okl ahona.

On Novenber 2, 1988, Albritton and Bi shop again entered the
store and succeeded in purchasing fourteen guns. Prior to
purchasi ng the guns, Al britton infornmed Straach that the guns he
had previously purchased at Shooting Sports had sold well in
Okl ahoma. Al britton specifically informed Straach that Albritton
only had an Okl ahoma driver's |license and asked whet her he woul d
need Bishop to conplete the necessary paperwork. Straach
responded that Al britton should give the purchase noney to
Bi shop, who should conplete the form Bishop then conpl eted Form
4473, and both Bishop and Straach signed it. Al britton and
Bi shop then left the store. Albritton returned |ater the sane
day and picked up the fourteen firearns. This transaction as
audi ot aped and forned the basis for count five.

After listening to all of the evidence described here, the
jury retired. On the final day of the jury's deliberations, the
jury notified the judge that it had reached agreenent on counts
two through five, but could not reach agreenent on count one.
The judge conferred with counsel for each of the parties. The
governnent asked the judge to instruct the jury to continue
del i berations. Defendant's counsel stated that defendant "would

be willing to accept the jury verdict as it is. In a witten
exchange, the judge instructed the jury: "Menbers of the jury:
Considering the length of the trial and the anmount of the

evi dence to be considered, the Court requests that you continue

your deliberations in an effort to reach a verdict on al



counts." The judge indicated to defendant's counsel that he
considered it the jury's prerogative to reconsider the verdicts
they had reached on counts two through five as they continued to
del i berate.

The transcript of the judge's colloquy with the parties
| awyers, prior to sending the jury instructions to continue
del i berati ons, denonstrates that the judge woul d have been
disinclined to sentence Straach if he was found guilty only of
conspiracy (count one). Instead, the judge indicated that he
woul d "consider very carefully a notion for a newtrial in the
event the only convictions would be on count one."

When the jury finally finished deliberating, they found
Straach guilty of counts two and five, and not guilty of counts
one, three, and four. He was fined $100 and sentenced to one
year in prison,® to be followed by three years supervised
rel ease.

The day the verdicts were rendered and recorded, two of the
jurors went to the office of defendant's |awyer and signed
affidavits stating: (1) they believed Straach to be innocent on
all counts, and (2) while the jury deliberated they had
repeatedly stated their belief that Straach was innocent.
Nei t her juror had indicated any | ack of agreenent with the
verdi cts when polled by the judge.

Dannie Heil, one of the two jurors who conpleted affidavits,

5 Straach received a one year sentence for each of counts
two and five, to be served concurrently.
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stated that prior to reading the court's note telling themto
continue deliberating, the jury had deci ded Straach was not
quilty on counts two through five. According to Heil, the
judge's note influenced the jury to reconsider the decision they
had reached on counts two through five. Had the judge directed
the jury to render their verdicts on counts two through five at
the time the jury told the judge they were at an inpasse, the
only crinme of which Straach m ght have been convicted was that
listed in count one (conspiracy), a crime for which the judge had
indicated he was unwilling to sentence defendant if defendant was
acquitted on all other charges. Heil's affidavit also stated
that sonme of the jurors wanted to convict Straach because they
consi dered his behavior to be legal, but norally wong;® that on
the first day of deliberations the jurors had agreed to
"conprom se and trade off a guilty verdict on [count] five for a
not guilty on [count] one;" and that on the |ast day of

del i berations, the jurors agreed to another conprom se, involving
a guilty verdict on counts two and five in exchange for a verdict

of "not guilty" on count one.’

6 This may be related to the fact that Straach's
enpl oyee, Hogue, testified that sone of the sal es made by Hogue
and Pischer were "norally wong because they felt the guns woul d
be used in drug deals and to conmt crine."

" Heil's affidavit stated:

"We had | engthy discussions on that and it was finally
decided that if we would go on two and five that we
woul d drop one. That is ultimately what we did. To

this time, and | said so at the tine, | said, | do not
feel that he is guilty on any five, | am conprom sing
on two and five for one, but | still do not believe

that Gary Straach is guilty, and | do not believe that
9



When def endant sought declaration of a mstrial, he was
gi ven perm ssion by the court to contact the other jurors.
Utimtely, however, the court denied defendant's notion for a
mstrial. The court acknow edged that it appeared the jury had
"conprom sed," but considered significant the absence of any
evidence that "any juror relied on, or attenpted to introduce,
any extraneous material into the jury deliberation process." The
judge noted that "when polled, each juror indicated that [the

jury's] verdict had been unani nous." The court conti nued:
[I]t is clear to the Court that, based on the facts as
all eged by Straach, he is not entitled to a mstrial.
There is no indication that the jury engaged in any
unpermtted activity during its deliberative process.
Further, given the facts of this case, it is clear that
Straach' [sic] right to a unani nobus verdict was not

vi ol at ed.

DI SCUSSI ON

at this tinme, | never did and | never wll. Wen

| eft the courtroom| began to feel strange and that |

had done sonething that |I'mnot very proud of and |

decided that | couldn't live with this. | cane down

here and | ooked up [defendant's counsel] and | said,

amgoing to see what | can do to undo what | have done

because | did not feel right that | nmade concessi ons

when | shoul d not have nmade concessions and | should

have stuck to ny guns and | did not do it."
In a supplenental affidavit, Heil stated: "Sone of the jurors
wanted to find Gary Straach guilty because he had sold guns to
peopl e who were originally from Janaica. These jurors did not
care if the sales were legal or not. These sane jurors (nore or
| ess) wanted to find Gary Straach guilty because he had done sone
morally wong things. | also believe that Gary Straach was
entrapped." (enphasis added)

10



SUFFI CI ENCY OF THE EVI DENCE TO SUPPCRT THE CONVI CTI ON ON
COUNTS TWO AND FI VE

The jury found defendant guilty of counts two and five
(wllful sales of particular firearns to nonresidents).
Def endant clains that there was not enough evi dence on which the
jury could conclude that he intentionally sold firearns to
nonresidents. More particularly, he clainms he did not know that
strawman transactions are illegal (or, what anounts to the sane
thing, that he did not know the transacti ons he engaged in were
strawman transactions), and therefore he | acked the crim nal
intent required for a conviction.

An appellate court reviews the evidence if possible in a

manner consistent with the verdict. d asser v. United States,

315 U. S. 60, 80 (1942) ("The verdict of the jury nust be
sustained if there is substantial evidence, taking the view nost
favorable to the Governnent, to support it") (citations omtted);

United States v. Fortna, 796 F.2d 724, 740 (5th Cr.) ("[We nust

exam ne all the evidence and reasonable inferences in the |ight
nmost favorable to the governnent and determ ne whether a
reasonable trier of fact could find that the evidence establishes
guilt beyond a reasonable doubt") (citations omtted), cert.

denied, 479 U S. 950 (1986); United States v. Bell, 678 F.2d

547, 549 (5th CGr.) ("It is not necessary that the evidence

excl ude every reasonabl e hypot hesis of innocence or be wholly

i nconsi stent with every concl usion except guilt....Ajury is free

to choose anbng reasonabl e constructions of the evidence"),

aff'd, 462 U. S. 356 (1983). The appellate court's role does not
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i ncl ude wei ghing the evidence or assessing the credibility of

W t nesses. Bell, 678 F.2d at 549; United States v. Martin, 790

F.2d 1215, 1219 (5th Cir.), cert. denied, 479 U S. 868 (1986);

United States v. Varca, 896 F.2d 900, 905 (5th Cr. 1990), reh'g

denied, 901 F.2d 1110 (5th Gr. 1990), cert. denied, 111 S. C

209 (1990); United States v. Espinoza-Franco, 668 F.2d 848, 851

(5th Gr. 1982). |If a rational trier of fact could have found
the defendant guilty, beyond a reasonabl e doubt, of the essenti al
el enents of the offense, then the conviction nust be uphel d.

Jackson v. Virginia, 443 U. S. 307 (1979) (habeas review of state

court conviction). W conclude that there was sufficient
evidence in the instant case on which a reasonable jury could
have deci ded that defendant was guilty of the substantive

of fenses charged in counts two and five.

Wtnesses testified that prior to the BATF sting operation,
Straach had engaged in strawran transactions after having been
informed that the buyers intended to send the guns to New York
for use in drug-related crinmes. The governnent introduced not
only testinony of wtnesses to certain strawman transactions, but
tape recordi ngs of several strawman transactions (including those
formng the basis for counts two and five).

Wth respect to the strawman transacti on conpri sing count
two, Straach was present when a nonresi dent undercover agent
asked for help in selecting firearns. Straach contends, however,
that he was not the sal esperson responsi ble for processing that

particul ar sale, and that he was not present when the nonresident

12



paid for the guns and the resident undercover agent filled out

t he necessary paperwork. However, the governnment contends that

t hroughout the entire taped transaction, Straach was present,
even though he was not the sal esperson directly handling the
sale. The jury was, of course, entitled to determne for itself
the credibility of the witnesses to the tape-recorded
transacti on, when consi dering whether Straach was in fact present
during the entire transaction.

Wi | e the evidence supporting defendant's conviction on
count two was adequate, the evidence supporting his conviction on
count five was overwhel m ng. The governnent introduced an
audi ot ape of the transaction, in which a nonresident undercover
agent acconpani ed by a resident purchased fourteen guns from
Straach. The nonresident told Straach that the guns he had
previ ously purchased from Straach had sold well in Oklahoma. The
nonresident then told Straach that he only had an Ckl ahoma
I icense, and asked whether his Texan friend should therefore
conplete the necessary paperwork. Straach told the nonresident
that he shoul d give the purchase noney to the resident, who
should fill out the Form 4473. The Texan and Straach joked that
t he Texan should receive a comm ssion for the service he was
provi ding the nonresident. The formnenorializing the sale
listed Straach as the sal esperson. The nonresident returned
| ater the sanme day, unacconpani ed by the Texan, to pick up the
guns.

Straach clains he was lulled by representatives of BATF and
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ot her | aw enforcenent agencies into thinking that he was not
breaking the law. He clainms that he believed the transactions he
carried out assisted BATF, insofar as he sonetines gave BATF the
i cense plate nunbers of vehicles owed by buyers. In 1986, two
years prior to the transactions upon which counts two and five
are based, a BATF officer naned Ray told Straach, "As |long as
they're | egal sales, go ahead and sell all the guns you want to
the Jamai cans." Straach contends that Ray's statenent further
reinforced his belief that if a Texas resident acconpani ed a
nonr esi dent who wanted a gun, filled out the required paperwork
and handed over the noney, the transaction was |egal. However,
t he governnent points out that Ray specifically stated that al
sales of firearns nust be legal. A reasonable interpretation of
Ray's statenent therefore is that sales to "Jamai cans"” woul d be
acceptable if the sales could be fit into one of the exceptions
to the Gun Control Act permtting sales to nonresidents, or if
the buyers were of Jamaican origin but were currently Texas
residents. 1In any case, in April 1988, three nonths prior to the
sting operation, a BATF officer visited Straach's store and gave
Straach a circul ar prepared by BATF, explaining straw man
transactions in detail and warning that they are illegal.

Al t hough one of the jurors stated in an affidavit that
he believed Straach was entrapped by BATF, there is little
evi dence that BATF inculcated in Straach the disposition to
engage in strawran transactions. |In fact, evidence was presented

to show that Straach engaged in strawran transactions prior to
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bei ng contacted by BATF representatives.® The defense of
entrapnent is unavailing if there is evidence that the defendant

was predi sposed to conmt the crine. See Hanpton v. United

States, 425 U. S. 484, 488-89 (1976); United States v. Russell,

411 U. S. 423, 436 (1973). See also Shernman v. United States, 356

U S 369, 373-76 (1958).

Straach said sonething on the tape of the strawman
transaction conprising count five which suggests Straach m ght
not have understood what a strawran transaction was, or that what
he was doing was illegal: Straach told Albritton that Albritton
needed to give the noney to Bishop so that Bi shop could pay Hogue

and "avoid a strawman sale."” Prior to the sting operation,
Straach was al so reported to have told an enpl oyee, "W nust
educate the Jamai cans on how to buy the guns legally." (enphasis
added) .

Nevert hel ess, Straach had every reason to know what a
strawman transaction was, that this was just such a transaction,
and that it was illegal. Straach required buyers to conplete
BATF Form 4473, which |listed the definition of a "strawmn
transaction" and warned that such transactions are generally
illegal. BATF officers testified that over the years, they had
informed Straach that nerely requiring a resident purchaser to

use his own noney and identification, and to fill out the

paperwork hinmself, was insufficient to assure conpliance with the

8 Wtnesses testified that they had observed Straach
selling firearns to persons who inforned Straach that the guns
woul d be shipped i nmmedi ately to New YorKk.
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| aw agai nst strawran transactions. Specifically, Straach was

i nformed that know edge or a reasonabl e suspicion that a gun was
bei ng purchased by a resident for an ineligible buyer (such as a
nonr esi dent, an adjudi cated i nconpetent, or a convicted felon),
made the transaction an illegal strawman transaction.

Finally, defendant's attenpt to denonstrate a general |ack
of crimnal intent by pointing to evidence that he did on
occasion turn away strawran purchasers belies his claimthat he
did not understand such transactions to be illegal. The jury was
entitled to assess the credibility of the wtnesses and to
di sbelieve Straach's feigned innocence of the illegality of
strawman transacti ons.

The facts of this case are simlar to those of United States

v. Brooks, 611 F.2d 614, 616 (5th G r. 1980), in which this
court upheld a conviction under 18 U S. C. §8 922(b)(3) for the
sale of firearns by a licensed Florida dealer to a nonresident.?®
I n Brooks, a nonresident attenpted to buy a gun, but was told
that to do so he would have to return with soneone who was a
Florida resident. Wen the nonresident returned with a Florida
resident, the resident filled out the necessary forns and
tendered the anount due. The resident did not "shop" for any
guns in the store: he asked no questions of the deal er, handl ed

none of the guns, and did not attenpt to negotiate the price.

o Al t hough Brooks did not involve a question as to the
sufficiency of the evidence, the case is otherwse on all fours
with the instant case. Brooks was reversed on grounds not
bearing upon the instant case. See United States v. Henry, 749
F.2d 203, 206 (5th Cr. 1984).
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The defendant admtted he sold firearns to a resident of
Fl ori da who bought the firearns for a nonresident, but clainmed he
t hought the sale was perm ssible. This court upheld the
def endant's conviction, saying:

[ T]he statute is violated by a shamsale nade to a

resident when the transaction is really with a

nonresident, and it is for the jury to decide, on al

the relevant evidence and with proper instructions,

whet her such a charade occurred or whether there was a

bona fide sale to a resident.
611 F.2d at 619. |In the instant case, Straach sold the firearns
listed in counts two and five to a resident of Texas who was
acconpani ed by a nonresident. The nonresident did the shopping,
asking all the questions, selecting the guns he wanted, and
suppl yi ng the purchase noney.® As in Brooks, the resident
sinply filled out the necessary paperwork and di spl ayed his own

driver's |license.

1. WHETHER A VERDI CT OF ACQUI TTAL ON COUNT THREE BARS
DEFENDANT' S CONVI CTI ON ON COUNT TWO

Def endant contends that the not guilty verdict on count
three bars defendant's conviction on count two, because each
count pertains to the offense of willful sale of firearns to a
nonresident. In other words, defendant argues that a verdict of
acquittal on count three neans the jury considered himto | ack

the requisite crimnal intent for the offense charged in either

10 Straach's brief contends that the undercover agents
posing as a nonresident and a resident conferred with one another
about the selection of the guns that were ultimately purchased on
August 4 and 5, 1988. (These transactions fornmed the basis of
counts two and three respectively.) He does not, however, contend
that the undercover agent posing as a resident talked to Straach
about the guns.
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of counts two or three. W disagree with defendant's assessnent
of the inport of the verdict of acquittal on count three. It is
entirely possible that the jury found that defendant know ngly
participated in a "shamtransaction" with respect to the sale of
the three firearns listed in count two, while he did not
participate in selling to a nonresident the eight firearns with
the serial nunbers listed in count three. Counts two and three
refer to transactions involving different batches of guns sold to
t he sane nonresident buyer on two different days.

However, even if the two counts were related factually, a
not guilty verdict on count three would not necessarily bar a

guilty verdict on count two. In United States v. Fesler, 781

F.2d 384, 390 (5th Cr. 1986), reh'qg denied, 783 F.2d 1063 (5th

Cir. 1986), cert. denied, 476 U. S. 1118 (1986), the defendant

argued that his acquittal on a conspiracy count involving child
abuse collaterally estopped his conviction by the sanme jury for
aiding and abetting child abuse. This court responded:
"Col | ateral estoppel does not apply to the inconsistency of a
verdict returned in a single trial. Rather, the doctrine applies
in situations where the verdict of one jury precludes a
subsequent jury fromreturning a verdict inconsistent wth the

earlier verdict." See also Harris v. Rivera, 454 U.S. 339, 346

(1981) (finding it well established that a jury has "unrevi ewabl e
power...to return a verdict of not guilty for inpermssible

reasons"); United States v. Powell, 469 U S. 57, 63-67 (1984).

In United States v. Mrris, 974 F.2d 587 (5th Gr. 1992), this
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court considered whether a defendant's acquittal on charges

i nvol vi ng one drug sale barred his conviction on charges rel ated
to a second drug sale. Defendant's only defense was that he was
entrapped, and he argued that an acquittal on the first count
woul d necessarily entail an acquittal on the second count
(involving a drug sale occurring later in tinme). Defendant
argued that in acquitting himon the first count, the jury nust
have found that defendant had no crim nal predisposition until
the governnent inculcated the crimnal intent wwthin him |In
rejecting this argunent, this court joined the Second and Ninth

Circuits. See United States v. Smth, 802 F.2d 1119, 1125 (9th

Cir. 1986) ("An initial entrapnment does not imuni ze a defendant
fromcrimnal liability for subsequent transactions that he

readily and willingly undertook”); United States v. North, 746

F.2d 627, 630 (9th Gir.), cert. denied, 470 U S. 1058 (1985);

United States v. Khubani, 791 F.2d 260, 264 (2d Cr.), cert.

deni ed, 479 U.S. 851 (1986).

Finally, we note that even if the verdicts were
i nconsi stent, that alone would not be grounds for reversal. In
Powel I, the Suprenme Court reaffirmed that portion of Dunn v.

United States? which did not apply to the doctrine of res

judicata. In so doing, the Court stated:

[Where truly inconsistent verdicts have been reached,
the nost that can be said...is that the verdict shows
that either in the acquittal or in the conviction the
jury did not speak their real conclusions, but that
does not show that they were not convinced of

11 284 U.S. 390 (1932).
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defendant's guilt....The fact that the inconsistency
may be the result of lenity, coupled with the
Governnent's inability to invoke review, suggests that
i nconpati bl e verdicts should not be reviewabl e.

469 U. S. at 64, 66. See also Morris, 974 F.2d at 588. An

acquittal does not necessarily equate with a finding that the
def endant was innocent. The not guilty verdict may be the result
of conprom se, confusion, |leniency, and so forth. See, e.q.,

Dunn v. United States, 284 U.S. 390, 393-94 (1932). See al so

Powel |, 469 U. S. at 65-69. Just as none of these factors can be
raised by a juror attenpting to overturn a guilty verdict, none
can be used to argue that an acquittal on one count requires
reversal of a guilty verdict on another count.

I11. WHETHER THE DI STRI CT COURT ERRED | N REFUSI NG TO DECLARE A
M STRI AL

After review ng defendant's notion for a mstrial (wth
affidavits fromHeil and Steger), the court permtted defendant
to contact the other jurors and file a supplenental notion for a
mstrial. In the Order Denying Defendants' Mtions for Mstrial,
the court stated:

Evi dence that the jury may have conprom sed its vote,

and the internal deliberative process of each juror,

are insufficient grounds for a mstrial absent a

showi ng that the jury relied on external forces in

reaching their verdict....None of [Straach's] evidence

suggests that any outside influence was brought to bear

on the juror deliberations in this case. As such, the

Court is unable to conclude that the verdict reached in

this case was i nproper.

The court relied heavily on the text of Fed. R Evid. 606(b),
whi ch provi des that:

Upon an inquiry into the validity of a verdict or
indictnment, a juror may not testify as to any matter or
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statenent occurring during the course of the jury's
deli berations or to the effect of anything upon that or
any other juror's mnd or enotions as influencing the
juror to assent to or dissent fromthe verdict or

i ndi ctment or concerning the juror's nental processes
in connection therewith, except that a juror may
testify on the question whether extraneous prejudicial
informati on was i nproperly brought to the jury's
attention or whether any outside influence was

i nproperly brought to bear upon any juror. Nor may a
juror's affidavit or evidence of any statenent by the
juror concerning a matter about which the juror would
be precluded fromtestifying be received for these

pur poses.

The court al so considered whether the affidavits of Steger and
Hei|l established that Straach had been denied the right to a
unani nous verdict,!? insofar as these two jurors clainmed they had
al ways mai ntai ned Straach's innocence during the jury's
del i berations. The court rejected this argunent, because "at the
time the verdict was rendered, each juror indicated that he or
she had agreed to the verdict."

While a juror may attack the verdict (justifying a new
trial) by testifying concerning outside influences on the jury,
(e.g., newspapers, statenents by court personnel), see, e.q.

Mattox v. United States, 146 U. S. 140 (1892); Parker v. {d adden,

385 U. S. 363 (1966), his testinony about the jury's internal

del i berations cannot result in a mstrial. Even a conprom se
verdi ct cannot be challenged |ater by a juror if a reasonable
jury could have found that the conviction was supported by the

evi dence beyond a reasonable doubt. United States v.

Dotterweich, 320 U. S. 277, 278-79 (1943); United States v.

12 Fed. R CrimP. 31.
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Gordon, 780 F.2d 1165, 1176 (5th Gr. 1986). Al though testinony
by jurors about "objective jury m sconduct” is adm ssible in sone
jurisdictions, it generally is not admssible in the federal

courts. See Notes follow ng Fed.R Evid. 606(b). See also Tanner

v. United States, 483 U. S. 107, 117 (1987). Although two jurors

canme forward after the verdicts had been returned and recorded,
stating that they had nmaintai ned throughout the jury's

del i berati ons that defendant was not guilty on all counts, but
had been pressured into conprom sing their verdicts on counts two
and five, this "pressure" cannot count as an outside influence.

See, e.qg., United States v. Vincent, 648 F.2d 1046, 1049-50 (5th

Cir. 1981) (juror's claimthat he felt pressured to agree with
other jurors due to the judge's charge that the jury do its best
to reach agreenent did not anmount to "outside influence" brought
to bear on juror).

Def endant also clainms that jurors considered the penalties
that m ght be visited upon Straach if they found himguilty on
various counts. However, there is no evidence that they | earned
about these penalties from outside sources and therefore the

verdicts nust stand. See United States v. Lanp, 779 F.2d 1088,

1097 (5th Gr.), cert. denied, 476 U. S. 1114 (1986). Finally, a

jury verdict cannot be chal |l enged as nonunaninous if the jurors
agreed to the verdict when polled, unless sone conpetent evidence
is presented which does not involve delving into the jurors

actual deliberations. See, e.q., United States v. GG pson, 553

F.2d 453, 457 (5th Gr. 1977) (judge's instruction to jury
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vi ol ated defendant's right to a unani nous verdict), disapproved

on ot her qgrounds, Schad v. Arizona, 111 S.C. 2491, 2498-99

(1991).

Considering the highly deferential standard that applies to
a trial judge's decision to deny or grant a mstrial, and
defendant's failure to allege or denonstrate that outside
i nfl uences were brought to bear on the jury, affirmance of the

trial court's denial of defendant's notions for a mstrial iIs

appropriate. See e.qg., United States v. Sedigh, 658 F.2d 1010,
1014 (5th Cr. 1981 Unit A), cert. denied, 455 U S. 921 (1982);

United States v. Webster, 960 F.2d 1301, 1305 (5th Cr. 1992),

cert. denied Nelson v. United States, 113 S. . 355 (1992) (each

case applies abuse of discretion standard of review).

V. WHETHER THE DI STRI CT COURT ERRED | N I NSTRUCTI NG THE JURY TO
CONTI NUE DELI BERATI ONS

After spending a great deal of tine deliberating, the jury
notified the court that it had reached verdicts on counts two
t hrough five, but was unable to each a verdict on count one. The
court instructed the jury to continue deliberating, wthout
limting the instruction to count one as requested by defendant's
counsel. Defendant contends this was error. The governnent
contends that the court's instruction to the jury to continue to

del i berate was "not prejudicial or coercive." Juror Heil's
af fidavit suggests that after the jury received the court's
instruction to continue deliberating, they not only reached a not
guilty verdict on count one, but changed their verdicts on counts
two and five fromnot guilty to guilty. In one sense, then,
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def endant was "prejudiced" by the judge's instruction to the
jury. However, there was no reversible error

A judge may encourage jurors who are having difficulty
reaching a verdict to deliberate I onger, and to give due
consideration and respect to the views of their peers. Allen v.

United States, 164 U S. 492 (1896). See also United States v.

Bail ey, 480 F.2d 518 (5th G r. 1973) (affirm ng en banc United
States v. Bailey, 468 F.2d 652 (5th Gr. 1972)). However, a

judge errs in instructing the jury to deliberate further if the
jury has reached a final verdict, which has been announced and

recorded, United States v. Taylor, 507 F.2d 166, 168 (5th Cr

1975), or when the instruction "unduly coerce[s] the mnority
into surrendering its views for the purpose of rendering a
verdict, or set[s] atine limt for the deliberations,” United

States v. Cheram e, 520 F.2d 325, 329-31 (5th Cr. 1975). See

also United States v. Lindell, 881 F.2d 1313, 1321 (5th GCr.

1989), cert. denied, 493 U S. 1087 (1990).

In this case, there is no suggestion that the jury's verdict
on counts two through five was "final" when the judge instructed
the jury to continue deliberating. |In Taylor, this court stated
t hat :

[A] jury has not reached a valid verdict until

del i berations are over, the result is announced in open
court, and no dissent by a juror is registered. Even
at this point, where the verdict is announced in open
court and no dissent is voiced, the verdict may not be
accepted by the court if a poll taken before the
verdict is recorded indicates a | ack of
unanimty....Votes taken in the jury roomprior to
being returned in court are prelimnary....This applies
particul arly where nore than one count has been
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submtted to the jury, for continuing deliberations may
shake views expressed on counts previously considered.
Jurors are not bound by votes in the jury room and
remain free to register dissent even after the verdict
has been announced, though before the verdict is
recorded. (citations omtted and enphasi s added)

507 F.2d at 168. See also United States v. Wiite, 972 F.2d 590,

595 (5th Gir. 1992), reh' g denied, 977 F.2d 576 (5th Gr. 1992),

petition for cert. filed (Jan. 6, 1993).

Considering the standard of review that applies (abuse of
di scretion),®® we cannot say that the district court erred in
encouraging the jury to deliberate further. The note to the jury
sinply said, "Menbers of the jury: Considering the Iength of the
trial and the anount of the evidence to be considered, the Court
requests that you continue your deliberations in an effort to

reach a verdict on all counts.” The note did not coerce the
mnority jury nmenbers into agreenent with the magjority, or set a
time limt on deliberations. The note expressed no opinion as
to what kind of verdict the court preferred, or whether the
verdi cts on counts two through five should be revisited. O
course, the phrase "considering the length of the trial and the
anount of the evidence to be considered" m ght have been read by
a juror to nean that the result should be obvious to all jurors
upon due consideration of the evidence. However, it renains
difficult to construe the note as coercive or as favoring a

particul ar verdict, insofar as it sinply urged that "an effort"

be made to reach a unani nous verdict. Thus, even if the note's

13 See, e.q., Lindell, 881 F.2d at 1320-21.
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| anguage deviated in sone respects fromthat of previously

approved Allen charges, it was acceptable. See Lindell, 881 F.2d
at 1320-21. Allen's age-old wisdomwas intelligently applied in

this case.
CONCLUSI ON

For the foregoing reasons, defendant's conviction is

AFFI RVED.
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