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Appeal from the United States District Court for the Southern
District of M ssissippi.

Before JOLLY and EMLIO M GARZA, Crcuit Judges, and SHAW
Di strict Judge. "™

EMLIOM GARZA, Crcuit Judge:

Murphy R. Godwin alleges that Sun Life Assurance Conpany of
Canada ("Sun Life") violated the Enployee Retirenent |ncone
Security Act of 1974 ("ERISA")! by (a) failing to provide plan
information that Godwin had requested; (b) illegally offsetting
his award under the plan with Social Security old age benefits;
and (c) erroneously cal cul ating an of fset for workers' conpensati on
benefits. The district court granted Sun Life's notion for summary
judgnent. Godw n appeals, and, finding no error, we affirm

I

Godwi n began work for School Pictures, Inc., in 1966. |In the
m d-1970s, Godwin becane a participant in a group long-term
disability plan issued to School Pictures by Sun Life. Subsequent
to his participation, the plan was anended five tinmes, the | ast
anmendnent taking effect in Decenber 1983. On Decenber 19, 1984,
Godwi n sustained an injury in the course of his enploynent. He
continued to work, however, until Novenber 4, 1986, when a second
enpl oynent-related injury | eft hi mdi sabl ed. On Novenber 18, 1986,

School Pictures term nated Godw n—then sixty-seven years ol d—for

"Chi ef Judge of the Western District of Louisiana, sitting
by desi gnati on.

129 U.S.C. § 1001 et seq. (1988).



heal th reasons. After he was termnated, Godwin applied to Sun
Life for benefits under the plan.

Sun Life determ ned that Godwin was entitled to fifteen nonths
of benefits (eighteen nonths less a three-nonth waiting period),
and it issued Godwin two checks for a total of $1,773.11. Those

checks represented three nmonths of benefits at $591.04 a nonth.?2

2Wth respect to Godwin's application for benefits, Sun Life
i ssued one check for $1,182.07, representing pay period 1 March
87 to 30 April 87 and a second check for $591.04. The anounts of
t hese checks were cal cul ated as foll ows:

1st check

March 1987 Gross Monthly Benefit $1, 188. 95

Less Wirkers Conp. O fset

—esti mat ed 576. 00

612. 95

April 1987 Gross Monthly Benefit $1, 188. 95
Less Wirkers Conp. O fset

—esti mt ed 576. 00
612. 95
Less FI CA Tax 43. 83
$1, 182. 07
2nd Check

May 1987 G oss Monthly Benefit $1, 188. 95
Less Wirkers Conp. O fset
—esti mat ed 576. 00



However, Sun Life later recalculated the benefits to which Godw n
was entitled, included an offset of $725 a nmonth for social
security benefits, and determned that the offsets exceeded
benefits.® Subsequently, the M ssissippi Wrkers' Conpensation
Comm ssion approved Godwin's workers' conpensation clainms wth
regard to his two on-the-job injuries. After deducting attorneys
fees and expenses, Godwi n received $9, 941.62.4

In July 1989, Godwi n brought suit in district court against
Sun Life, claimng that Sun Life's actions violated ERI SA The
parties filed cross-notions for summary judgnment, and the district
court granted Sun Life's notion. Godw n appeals.

I

Godwi n contends (a) that heis entitled to statutory penalties
under ERI SA because Sun Life failed to provide plan infornmation
that Godw n requested, (b) that Sun Life's offset of social

security old age benefits was illegal because the offset was not

Less FICA tax 21.91
$591. 04

3Sun Life arrived at the new figures under a 1981 anendnent
to the plan that offset "any amount of O d Age Incone provided to
t he enpl oyee under the Social Security Act." Sun Life determ ned
that, pursuant to the policy (as anended), Godw n was entitled to
receive, during his fifteen-nmonth period, $1188.95 nonthly, |ess
a $576 nonthly workers' conpensation offset and a $725 of fset
representing Godwin's nonthly paynment fromthe Social Security
Adm nistration. These calculations result in a negative $112. 05;
however, the plan provides for a mnimumnonthly benefit of $50.

“The gross anount for both clainms was $15,000. The
settlenment of Godwin's clains were general in nature, citing,
anong ot her things, paynent for disability, |oss of wage-earning
capacity, penalties, interest, and all nedical expenses which
Godwi n m ght incur in the future or which may have been incurred
in the past.



set forth in the original policy and Godw n never received notice
that the plan was anended to include the offset; and (c) that Sun
Life erroneously calculated an offset for workers' conpensation
benefits.
A
Godwi n contends that he is entitled to penalties due to Sun
Life's failure to supply certain requested information. Godwi n
alleges that, in July 1985—prior to his application for disability
benefits—he requested from Sun Life information relating to the
benefit plan and that, over the course of the next four years, Sun
Life and School Pictures refused his requests. Godw n argues that
Sun Life's failure to provide the information violates ERI SA
Section 502(c)(1) of ERISA provides, in relevant part, that:
Any adm nistrator who ... fails or refuses to conply with a
request for any information which such admnistrator is
required by this subchapter to furnish to a participant or
beneficiary (unless such failure or refusal results from
matters reasonably beyond the control of the adm nistrator) by
mai ling the material requested to the |ast known address of
the requesting participant or beneficiary within 30 days after
such request may in the court's discretion be personally
Iiable to such participant or beneficiary in the anmount of up
to $100 a day fromthe date of such failure or refusal and the
court may in its discretion order such relief as it deens
pr oper.
29 U S. C 8 1132(c). The termadmnistrator is defined as:

(i) the person specifically so designated by the terns of the
i nstrunment under which the plan is operated;

(ii) if an admnistrator is not so designated, the plan
sponsor. . ..

29 U.S.C. § 1002(16)(A).
The district court's summary judgnent against Godw n was
based, in part, on its conclusion that, because no adm ni strator

was nanmed in the policy, School Pictures was the sponsor and



therefore, the adm nistrator, pursuant to 29 U S.C. 8§ 1002(16) (A).
The district court thus found that an action under 29 U. S.C. § 1132
did not exist against Sun Life. See Record on Appeal, vol. 2, at
444-45., The district court also discounted Godwi n's argunent that
Sun Life was a de facto adm nistrator of the plan. The district
court concluded that Godwin was not prejudiced by the alleged
failure to disclose informati on, and that the question whether Sun
Life was a de facto adm nistrator thus was irrelevant.?®

Godwin asks us to recognize Sun Life as a de facto
adm ni strator and argues that ERI SA does not require a claimant to

show prejudice in order to be entitled to penalties.® |n support

SRecord on Appeal, vol. 2, at 446

[E]ven if Sun life is a plan fiduciary and had a duty
to provide Godwin the information he requested, Godw n
has not denonstrated that any prejudice to his right to
benefits resulted froma failure by Sun Life to provide
the requested information.

Godwin cites Curry v. Contract Fabricators Inc. Profit
Sharing Plan, 891 F.2d 842 (11th G r.1990), in support of this
argunent. In Curry, the defendant argued that the plaintiff
shoul d not recover under section 1132 because he suffered no
prejudi ce due to the defendant's denial of benefits. The court
found that the district court's decision whether to inpose
penal ties under this section rested within its discretion. The
court stated:

In exercising its discretion, therefore, the trial
court may undoubtedly consider whether a denial of
information prejudiced a plaintiff, but prejudice is
not a prerequisite to an award of civil penalties.

Curry, 891 F.2d at 847 (citations omtted) (discussing Paris
v. Profit Sharing Plan For Enployees of Howard B. Wl f,

Inc., 637 F.2d 357 (5th Cr.), cert. denied, 454 U S. 836,
102 S.C. 140, 70 L.Ed.2d 117 (1981)); see also id. at 848
("A careful reading of Paris, therefore, suggests that
prejudi ce was nerely one factor (although an inportant one)
that the trial court considered in exercising its discretion
whet her to award a civil penalty under section
1132(c)....").



of this argunent, Godwin rem nds us of our decision in Fisher v.
Metropolitan Life Ins. Co., 895 F.2d 1073, 1077 (5th G r.1990).

In Fisher, the plaintiff suggested that the plan insurer,
Met ropolitan, should be regarded as a de facto plan adm ni strator
because Metropolitan had been delegated responsibility for
evaluating and admnistering clainmns. Noting that "Fisher's
argunent that Metropolitan should be regarded as a de facto
adm ni strator has intuitive appeal[,]"7 we neverthel ess declined to
recogni ze Metropolitan as the de facto adm nistrator because, in
any event, we found no abuse of discretion on the part of the
district court in refusing to award the plaintiff penalties under
section 1132(c).

As in Fisher, we need not here resolve the question whether
Sun Life should be regarded as a de facto admnistrator, thus
entitling Godwin to penalties under 29 U.S.C. 8§ 1132. See Paris v.
Profit Sharing Pl an For Enpl oyees of Howard B. Wl f, Inc., 637 F. 2d
357, 362 (5th Cr.), cert. denied, 454 U.S. 836, 102 S.C. 140, 70
L. Ed.2d 117 (1981) ("The decision to grant relief under 29 U S. C
8§ 1132(c) is commtted to the discretion of the trial judge.").
Al t hough section 1132 does not require the claimant to show he was
prejudiced to be entitled to penalties,® we suggested in Paris that
prejudice is one factor a district court may consi der in exercising
its discretion. See Paris, 637 F.2d at 362 ("The plaintiffs have

not attenpted to denonstrate that they were prejudiced by the

'Fisher, 895 F.2d at 1077.

8The express statutory | anguage does not require a
denonstration of prejudice. See 29 U S.C. § 1132(c).



alleged failure to respond, and we cannot say the district court
abused its discretion."); accord Curry v. Contract Fabricators
Inc. Profit Sharing Plan, 891 F.2d 842, 847 (11th Cr.1990)
(citations omtted). The district court's consideration of a |ack
of prejudice in denying an award of penalties was, therefore, not
an abuse of discretion.
B

Godwi n next contends that the 1981 anmendnent to the Sun Life
pl an whi ch mandates an offset for "any anount of O d Age |ncone
provided to the enpl oyee under the Social Security Act"® does not
apply to him because he had no notice of the anmendnent when he
applied for benefits.

We begin with the premse that, as a general rule, Social
Security old age incone nmay be offset against nonthly disability
paynments. See Alessi v. Raybestos—-Manhattan, Inc., 451 U S. 504,
514-15, 101 S. Ct. 1895, 1901-02, 68 L. Ed. 2d 402 (1981) (integration
of enployee benefits wth other sources of incone available to
enpl oyees is permssible); see also Fisher, 895 F.2d at 1076 n. 1
(noting that the Suprenme Court has wupheld the validity of
i ntegration provisions, which Congress had specifically approvedin
enacting ERISA). W then determ ne whether the 1981 anendnent to
the Sun Life plan is valid and applicable to Godwin. That is, did
Sun Life conply with the ERI SA requisites for plan nodifications

with respect to Godwi n?1

°See supra note 3.

1The anendnent procedure, in general, was proper. Witten
anendnents were authorized under the plan if agreed to by a
representative of the conpany. See Record on Appeal, vol. 2, at



ERISA requires that participants and beneficiaries be
furnished wwth a summary plan description. See 29 U S. C. § 1022.
This sunmmary plan description nust contain certain information
including "circunstances which may result in disqualification,
ineligibility, or denial or loss of benefits ..." 29 US C 8§
1022(b). Sections 102(a)(1l) and 104(b) (1) of ERISArequire that a
copy of the summary plan description and all nodifications and
changes be furnished to participants and beneficiaries not |ater
than 210 days after the plan year in which the change is adopted.
See 29 U. S.C. 88 1022(a)(1) and 1024(b)(1), anendnent noted in 29
U.S.C.A § 1024(b)(1) (Supp.1991).

In support of its assertion that Sun Life gave proper notice
of the anendnent, Sun Life presented to the district court the
affidavit of its Director of G oup Services and Adm ni strati on—bBal e
L. Kurtz. In his affidavit, Kurtz testified that Sun Life
prepared and sent to School Pictures for distribution updated
summary pl an description booklets foll ow ng each anendnent to the

School Pictures plan.' Godw n, however, maintains that he never

249. Sun Life presented to the district court the affidavit of
its Senior Caims Oficer—J. Neville Meehan—aho testified that
the 1981 anendnent was approved in witing by A Don Goss—Vice
Presi dent of Finance for School Pictures. See Record on Appeal,
vol . 2, at 235.

Record on Appeal, vol. 2, at 283-286.
1?2Record on Appeal, vol. 2, at 285:

Enpl oyees of School Pictures, Inc. were notified of the
terms and conditions of the School Pictures LTD plan by
means of summary plan description booklets ("SPD s")

whi ch were conposed by Sun Life according to

i nstructions received from School Pictures, Inc.
regardi ng desired changes in coverage. The SPD s were
printed in Massachusetts and then forwarded to School



recei ved notice of the anmendnent, and he argues that such personal
notice was required under ERI SA
The district court, in rejecting Godwin's argunent that the
1981 amendnent was invalid as to himfor |ack of notice, relied
principally on two cases interpreting the ERISA notification
provi sions: Myore v. Metropolitan Life Ins. Co., 856 F.2d 488 (2d
Cir.1988) and Henne Corp. v. Allis-Chal ners Corp., 660 F. Supp. 1464
(E.D.Ws. 1987). The district court found:
Wherever fault mght lie for the all eged nonrecei pt by Godw n
of notice of the [1981] anendnent, the anendnent to the
enpl oyee wel fare benefit plan at issue is valid even in the
absence of his know edge of its existence. Henne [ ], 660
F. Supp at 1474-75 (anendnent valid though its adoption was
never noticed by enployer); see also More, 856 F.2d at
491-92 (enployer could alter benefit plan where sunmary pl an
descriptions unanbi guously reserved the right to change or
di scontinue welfare benefit plan). That is because when
benefit plans may by their terns be nodified at any tinme and
[ when] an enpl oyer makes no attenpt to conceal anendnents, an
enpl oyee cannot seek to avoid application of a valid anendnent
by clai m ng he never received notice of its adoption. Henne,
660 F. Supp. at 1475.
Record on Appeal, vol. 2, at 449-50. The district court found, in
the alternative, that Godw n was not prejudiced by his lack of
know edge of the anmendnent. |d.

W agree with the district court that an anendnent to a
wel fare benefit plan is valid despite a beneficiary's |ack of
personal notice, unless the beneficiary can show active conceal nent
of the anmendnent, Blau v. Del Monte Corp., 748 F.2d 1348, 1352 (9th

Cir.), cert. denied, 474 U. S 865, 106 S.Ct. 183, 88 L.Ed.2d 152

Pictures' hone office in Jackson, M ssissippi, for
distribution to covered enpl oyees. This sane procedure
was followed on each occasi on when the School Pictures
LTD pl an was anended.



(1985), * or "sone significant reliance upon, or possible prejudice
flowing from the lack of notice. Govoni v. Bricklayers, Msons
and Plasterers Int'l Local No. 5 Pension Fund, 732 F.2d 250, 252
(1st Cir.1984). Here, there is no evidence of active conceal nent,
and Godwi n can show neither significant reliance nor prejudice from
his all eged | ack of notice.!* The 1981 anendnent al |l owi ng an of f set
for old age Social Security benefits is thus valid and applicable
to Godw n.*®
C

Godwin's final argunent is that the offset for workers'
conpensation benefits was incorrectly calculated. The exclusion
clause in question provides, in relevant part:

The Monthly Indemity of an enpl oyee at any date wll be the

13But see Hozier v. Mdwest Fasteners, Inc. 908 F.2d 1155,
1166-69 (3d Cir.1990) (analyzing and disagreeing with Blau ).
The Third G rcuit in Hozier held that procedural reporting
violations are irrelevant to an appellate court's construction of
the ternms of a welfare benefit plan. Id. at 1168. The Third
Circuit, however "d[id] not decide the different question whether
reporting and disclosure violations are rel evant or dispositive
in determning the validity of plan anendnents.” 1d. at 1168-69
n. 15.

4] ndeed, not only was Godwi n not prejudiced by the 1981
anendnent, he benefitted fromit. Under the unanended pl an,
Godwi n woul d not have been eligible for any benefits when he
becane di sabl ed at sixty-seven because benefits were term nated
at age sixty-five. Thus the anendnent that Godw n conpl ai ns of
was the same anmendnent which nmade himeligible for any benefits
at all.

As the Third G rcuit noted in Hozier v. M dwest Fasteners,
Inc., 908 F.2d 1155 (3d G r.1990), invalidating a plan anendnent
for disclosure violations is problematic even in cases invol ving
active conceal nent or prejudice. See id. at 1168-69 n. 15 ("One
difficulty with striking dowm a plan anendnent on the basis of
reporting and disclosure violations ... is that the failure to
report and disclose a proposed anendnent does not ripen into a
violation until 210 days after the end of the plan year in which
the change is adopted.” (citation and quotation omtted)).



anount of the enployee's insurance at such date, |ess the sum
of the foll ow ng anounts:

* * * * *x %

(5 any indemity provided for the enployee under any
Wor knmen' s Conpensation law or simlar |egislation.

Record on Appeal, vol. 2, at 264. At the tine Godw n's disability
paynments becane payable under the policy, Godwn's workers'
conpensation claimwas controverted. Because Godw n was not then
recei ving workers' conpensation benefits, Sun Life relied upon
reference manuals setting forth the maxi num weekly anount of
wor kers' conpensation avail able in M ssissippi and determ ned t hat
$576 shoul d be of fset nonthly.®
Godwi n does not dispute Sun Life's authority to offset
benefits wth workers' conpensation paynents. But he does
challenge Sun Life's calculation of the workers' conpensation
of fset, reasoning that the paynent for the worker's conpensation
settlenments occurred after Godwin's benefit period and that his
lump sum wor kers' conpensation settlenents al so included paynent
for itens that had nothing to do with his disability.! Godw n
suggests that the settlenent paynents should have been prorated
over 450 weeks. Sun Life, on the other hand, contends that
Godwi n's entire settlenent award should be applied as an offset.
The wvalidity of wor ker s’ conpensation offsets 1is

wel | -established. Alessi v. Raybestos-Manhattan, Inc., 451 U S

®Thi s amount was the maxi mum nonthly benefit allowed by
state law for the injury of Decenber 19, 1984. The tota
di sability payment was $126 per week, for 450 weeks, or $56, 700
intotal. See Mss.Code Ann. 8 71-3-17 (1972).

YFor exanpl e—penalties, interest, and nedical benefits.



504, 514-15 & 526, 101 S.Ct. 1895, 1901-02 & 1908, 68 L.Ed.2d 402
(1981). Qur inquiry islimted to the district court's conclusion
that Sun Life did not erroneously calculate the anmunt of the
wor kers' conpensation offset. Because this is an action brought
under 29 U S.C. 8§ 1132(a)(1)(B), we review de novo the district
court's decision. Firestone Tire and Rubber Co. v. Bruch, 489 U. S.
101, 115, 109 S. . 948, 956, 103 L.Ed.2d 80 (1989).

The district court, in allowing an offset for the entire

anount of the workers' conpensation award rather than a prorated

anount, noted that the Sun Life plan nmandated an offset for "any
wor kers' conpensation award. Record on Appeal, vol. 2, at 453. As
noted supra, the precise words of the exclusion clause provide that
"any indemmity provided for the enployee under any Wrknen's
Conpensation law or simlar legislation" may be offset. W find
these words to be clear and unanbi guous: "any indemity" neans
"any indemity".

Godwi n cites two cases as supporting the proposition that only
a prorated portion of the workers' conpensation should have been
offset—Martin v. MCarthy, 520 F.Supp. 783 (D.C Mss. 1981) and
Sciarotta v. Bowen, 837 F.2d 135 (3d Cir.1988). As Sun Life points
out, however, Sciarotta addresses an extrenely narrow issue—the
Social Security Admnistration's interpretation of the Social
Security Act—which is not applicable to ERI SA

Martin likewse is inapplicable to the case sub judice. In
Martin, a district court found 1) that the trustees of an

ERI SA-regul ated pension plan properly w thheld pension benefits

pendi ng the settlenment of a workers' conpensation claim and 2)



that the trustees of the plan properly refused to pay pension
benefits once the workers' conpensation claimwas settled and the
anount of the workers' conpensation benefits exceeded t he anount of
the pension benefits. Mrtin, 520 F. Supp. at 784-86. Godwin is
correct when he states that the district court in Martin prorated
the workers' conpensation benefits over the concurrent disability
period. However, the district court, in doing so, relied upon the
express |anguage of the plan in question, which provided that
"[alny pension benefits payable for any nonth for which the
Pensi oner or Participant received worker's conpensation benefits
shall be offset by the anobunt of such worker's conpensation
benefits.™ ld. at 784 n. *. The | anguage of the Martin plan
arguably mandated a nonthly offset of the prorated workers'
conpensation benefit. There is no such |anguage in Godw n's Sun
Life plan.

We concl ude, therefore, that Sun Life was entitled to reduce
Godwi n's disability benefits by the entire anpbunt he received due
to workers' conpensation. See Barklage v. Metropolitan Life Ins.
Co., 614 F. Supp. 51, 59 (WD. Mb.1985) (receipt of lunp sumrather
than nonthly award of workers' conpensation does not bar an
of fset).

11

For the foregoing reasons, we AFFI RM






