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Bef ore THORNBERRY, KING and DEMOSS, Circuit Judges.

THORNBERRY, Circuit Judge:

The Hickory |Inprovenent Association (the "Association")
appeal s the district court's denial of its notion to intervene in
this school desegregation case. The Association 1is a
racially-integrated group of parents and guardians of children
af fected by the Newt on County, M ssissippi School Board's plan to
reorgani ze the Newton County schools. The reorgani zation plan was
presented to the federal district court for approval because the
court retained jurisdiction over Mssissippi's schools after
entering an order desegregating the schools in 1970. The
Associ ation sought to intervene in the district court suit in order
to oppose the school board' s reorgani zati on plan. The district
court denied the Association's notion to intervene, and the

Associ ati on appeal s.



Backgr ound

In the fall of 1989, the Newton County School Board began
considering a plan to reorganize the district's schools to
alleviate financial pressures on the district. The plan was
di scussed and debated at school board and PTA neetings that fall.
Anmong ot her things, the plan sought to consolidate the district's
three elenmentary schools at one school in Decatur, M ssissippi
which is located near the geographic center of Newton County.
Al t hough the School Board was primarily interested in the increased
ef ficiency of consolidation, the reorgani zati on woul d al so produce
a unitary systemconpl eting the desegregati on of the Newton County
schools. Menbers of the Associ ati on opposed consol i dati on because
they lived in outlying H ckory, M ssissippi, and the reorgani zation
pl an woul d increase the length of time their children would spend
on buses to and fromschool. Despite these objections, the Schoo
Board approved the reorgani zation plan at a school board neeting

hel d on January 22, 1990.

The school district, however, was subject to a federal court
order entered in 1970 desegregating the M ssi ssippi schools. Prior
to inplenenting the reorgani zation, the School Board noved to
nmodi fy the 1970 order to allow the reorganization. On July 5,
1990, the district court granted the School Board's notion to
nmodi fy the 1970 order according to a schedule submtted by the
School Board along with its notion. According to that schedul e,
the reorgani zation would be phased in between the 1991 and 1995

school years, with the Hickory elenentary school to be closed in



1993. On Decenber 14, 1990, the School Board el ected to accelerate
the reorgani zati on and began seeking bids for the construction of
the new el enentary school in Decatur. According to the accel erated
schedul e, the H ckory elenentary school would be closed in 1991.
In February 1991, the School Board sought nodification of the
district court's July 5, 1990 order to allow acceleration of the

tinmetable for the reorganization.

Prior to the district court's receipt of the notion to
accel erate the schedul e for reorgani zati on, the Associ ati on noved
tointervene in the district court action in order to challenge the
court's July 5, 1990 order approving the reorgani zation plan and to
oppose the acceleration of the reorgani zation. The district court
held a hearing on the notion to intervene on February 27, 1991, and
entered an order denying intervention on April 2, 1991. The

Associ ati on appeal s.

Di scussi on

The Association asserted three alternative bases for
i ntervention under Rule 24 of the Federal Rules of Cvil Procedure:
first, that 20 U S.C. 8§ 1717 provides an unconditional right of
intervention under Fed. R Cv. P. 24(a)(1); second, t hat
Fed. R Cv.P. 24(a)(2) provides aright to intervention because the
Association's interest in the litigation is inadequately
represented by existing parties; and third, that the district
court erred by denying the Association perm ssive intervention

under Fed. R Cv.P. 24(b). W wll address each claimin turn.



A Statutory Right of Intervention under Fed. R Cv.P. 24(a)(1)
Rule 24(a)(l1) of the Federal Rules of G vil Procedure
provi des for mandatory intervention "when a statute of the United
States confers an unconditional right tointervene." Fed.R Cv.P.
24(a)(1). In G sneros v. Corpus Christi |Independent School
District, we held that 20 US. C 8§ 1717 creates nerely a
conditional right of intervention, and therefore does not provide
proposed intervenors with an absolute right to intervene under
Fed. R Cv.P. 24(a)(1). Cisneros v. Corpus Christi I|ndependent
School District, 560 F.2d 190, 191 (5th Cr.1977), cert. denied,
434 U.S. 1075, 98 S.C. 1265, 55 L.Ed.2d 781 (1978). The
Associ ation urges us to abandon Ci sneros and grant the Associ ation
mandatory i nterventi on pursuant to an unconditional statutory right

under 20 U . S.C. § 1717. W decline the invitation to do so.

The court in C sneros based its holding upon the statutory

| anguage of 20 U.S.C. § 1717. Section 1717 provides that:

A parent or guardian of a child ... transported to a public
school in accordance with a court order ... nmay seek to reopen
or intervene in the further inplenentation of such court
order, currently in effect, if the tinme or distance of travel
is so great as to risk the health of the student or
significantly inpinge on his or her educational process.
20 U.S.C. 8 1717 (1990) (enphasis added). W agree with the prior
panel that the legislature's use of the perm ssive | anguage "may
seek to intervene" creates a conditional right of intervention
taking the statute out of the purviewof Fed. R Cv.P. 24(a)(1). W
are unpersuaded by the Association's proposed analogy to U S. V.

Metropolitan St. Louis Sewer District because the statute at issue



there, 33 US.C 8§ 1365(b)(1)(B), differs significantly from 20
US C §1717. See U S. v. Metropolitan St. Louis Sewer District,
883 F.2d 54 (8th Cir.1989). 33 U.S.C. § 1365(b)(1)(B) provides
that "any citizen may intervene as a matter of right. " 33 U S. C
8 1365(b)(1)(B) (1988) (enphasis added). This statutory |anguage
clearly evinces the legislature's intent to provide for a nandatory
right of intervention. The contrast between the |anguage of 33
USC 8§ 1365(b)(1)(B) and the language of 20 U S C § 1717
convinces us that Csneros interpreted 20 U.S.C. 8 1717 correctly.
We therefore affirmthe district court's denial of intervention on

this ground.

B. Mandatory Intervention under Fed. R G v.P. 24(a)(2)

Qur reaffirmance of G sneros guides our analysis of the
Association's claim of a mandatory right of intervention under
Fed. R Cv.P. 24(a)(2). Rule 24(a)(2) grants a mandatory right of
intervention "when the applicant clains aninterest relating to the
property or transaction which is the subject of the action and the
applicant is so situated that the disposition of the action nay as
a practical matter inpair or inpede the applicant's ability to
protect that interest, wunless the applicant's interest s
adequately represented by existing parties.” Fed. R Cv.P
24(a)(2). To intervene under Rule 24(a)(2), the Association nust
assert a "direct, substantial, legally protectable interest in the
proceedings." Diaz v. Southern Drilling Corp., 427 F.2d 1118, 1124
(5th Gr.), cert. denied sub nom, Trefina v. US., 400 U S. 878,
91 S.Ct. 118, 27 L.Ed.2d 115 (1970). As set forth above, 20 U S. C



8§ 1717 creates nerely a perm ssive right of intervention, provided
for under Rule 24(Db). Conversely, the interest recognized in §

1717 is not legally protectable by mandatory intervention.

We recogni zed this principle in our 1978 decision in U S V.
Perry County Board of Education, 567 F.2d 277 (5th G r.1978).
Al t hough the proposed intervenors in Perry County did not base
their right of intervention on 20 U.S.C. 8§ 1717, the nature of the
interest clainmed was the same as the interest asserted here. The
proposed i ntervenors in Perry County opposed the construction of a
centralized consolidated high school at the school board's chosen
site, based on the intervenors' concern for the safety and welfare
of school children and the inpact of the travel distance required
to attend school at the new location. See Perry County, 567 F.2d
at 279 & n. 3. The panel found that, because the intervenors'
opposition to the school board's decision was based on policy
reasons unrelated to desegregation, the interest asserted was
insufficient to trigger a mandatory right of intervention in a
school desegregation case under Rule 24(a)(2). W agree wth the
Perry County panel that "[t]hese matters of policy are to be
determ ned by the Board of Education, not by the federal courts.™

ld. at 280.

This reasoning relates as well to the requirenent of

i nadequat e representati on under Rul e 24(a)(2). The Association has

IThe statute was, however, available to themat that tine.
20 U.S.C. 8 1717 was enacted in 1974, and the Perry County
deci si on was reached in 1978.



not shown that the School Board's interests are adverse to the
Associ ation's interests or that the School Board has acted in bad
faith. See U S. v. Board of School Conm ssioners of the Cty of
| ndi anapolis, Indiana, 466 F.2d 573 (7th Cr.1972), cert. denied
sub nom, Citizens of Indianapolis for Quality Schools, Inc. v.
US, 410 U S 909, 93 S.C. 964, 35 L.Ed.2d 271 (1973). The
School Board as a whol e considered the Association's argunents in
opposition to consolidation at school board and PTA neetings, but
were pressured by financial hardship to consolidate in spite of
t hose concerns. Cf. Hi nes v. Rapides Parish School Board, 479 F. 2d
762, 765 (5th G r.1973). The School Board's representative stated
at the hearing on the notion to intervene that the Board had
attenpted to finance the nmaintenance of community elenentary

school s:

[We've had sone five bond issues in Newon County,
M ssissippi to attenpt to do that very thing but none of them
have passed and we're sinply unable on the funds that we have
inasmll county with sonme 19, 000 people to fund four or five
school s. ... In a county that small we sinply could not
survive w thout consolidation on an economc basis. So the
only logical thing for us to do which we are attenpting to do
is to provide a unitary desegregated school on an economc
basis to provide these children of this county with a better
educati on.

Hearing on Mdtion for Tenporary Restraining Oder at 17. As we
stated in Perry County, "[a]ppellants are not entitled to
intervention of right sinply because they would have voted
differently had they been nenbers of these representative bodies."
Perry County, 567 F.2d at 280. Because the Association has not
rebutted the School Board's show ng of adequate representation, the

district court properly denied intervention under Fed.R Cv.P.



24(a) (2).

C. Perm ssive Intervention under Fed.R G v.P. 24(b)
The Association sought permssive intervention in the

district court pursuant to Fed. R G v.P. 24(b), which provides:

Upon tinely application anyone may be permtted to intervene
in an action (1) when a statute of the United States confers
a conditional right to intervene.... In exercising its
di scretion the court shall consider whether the intervention
W Il unduly delay or prejudice the adjudication of the rights
of the original parties.

Fed. R Cv.P. 24(b). W reviewthe district court's denial of the

Associ ation's notion for perm ssive intervention under an abuse of

di scretion standard. GCi sneros v. Corpus Christi | ndependent School

District, 560 F.2d 190, 191 (5th G r.1977).

As we previously held in Gsneros, and reaffirmed in the
foregoi ng section, 20 U . S.C. § 1717 confers a conditional right of
i ntervention. The statute sets forth the condition: The
Associ ation nust show that "the tinme or distance of travel is so
great as to risk the health of the student or significantly inpinge
on his or her educational process.” 20 U S. C § 1717 (1990). At
the district court's hearing on the notion to intervene, the
Associ ation presented testinony regardi ng the health effects of the
i ncreased travel. The School Board countered with testinmony from
the Superintendent and the Transportation Director for the Newon
County School District. These witnesses testified that for any
child, the nost that the travel distance would increase would be

10.6 mles, which is the distance from the Hi ckory elenentary



school to the site of the new elenentary school in Decatur. The
district court found that "[t] he Association's testinony failed to
show t hat such a short di stance of travel would so seriously affect
the welfare, safety, health and educational achievenent of the
students in question." Record at 376. After review ng the record,
we cannot say that the district court abused its discretion in

denyi ng perm ssive intervention based on this finding.

Qur holding is further bolstered by the tineliness
requi renent of Fed. R Civ.P. 24(b). Although the Associ ati on argues
that it seeks intervention to challenge the acceleration of the
consolidation, it is in actuality contesting the advisability of
the consolidation itself, which was approved by a court order
entered on July 5, 1990. Because the Association did not seek
intervention until February of 1991, its application for
intervention was properly denied as untinely. To the extent that
the Associ ation seeks to chall enge the acceleration, we agree with
the district court that the Association failed to establish that
the acceleration presented a risk to the health or educational
devel opnent of the children of Hi ckory, who would be bused to
Decatur in any event under the district court's July 5, 1990 order.
W affirm the district court's denial of intervention under

Fed. R Cv.P. 24(b).

Inits brief and at oral argunent, the Association sought to
contest the validity of the district court's July 5, 1990 order.

Because the Association was properly denied party status in this



action, it may not appeal the nerits of the case. See Commonweal th
of Pennsylvania v. Rizzo, 530 F.2d 501, 507-08 (3d GCr.), cert.
deni ed sub nom, Fire Oficers Union v. Pennsylvania, 426 U. S. 921,

96 S.Ct. 2628, 49 L.Ed.2d 375 (1976).

For the foregoing reasons, we AFFIRM the district court's
denial of intervention under Rules 24(a) and (b) of the Federal

Rul es of Civil Procedure.



