IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

91- 1469

MD PHYSI Cl ANS & ASSOCI ATES, | NC.
Pl ai ntiff-Appellant,
ver sus
STATE BOARD OF | NSURANCE
A Body Politic of the State
of Texas, ET AL.,

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Northern District of Texas

Bef ore GOLDBERG JOLLY, and WEINER, C rcuit Judges.
GOLDBERG, Circuit Judge:

This case involves the definition of an "enployee welfare
benefit plan" found in the Enployee Retirenment Security Act of
1974. W confess that the parties seened "bew tched, bothered and
bewi | dered"! in attenpting to apply the statute to the facts of
this case at oral argunent -- the outset of our journey through

ERI SA. The statutory map, along with statenents of |egislative

. Title of song by Pal Joey (1940).



pur pose by Congress, the map-naker, enables us to answer the issue
presented: \Whether the MDPhysicians & Associates, Inc. Enpl oyee
Benefit Plan constituted an "enpl oyee wel fare benefit plan" within
the neaning of ERISA. W hold that the plan is not an "enpl oyee
wel fare benefit plan" and affirmthe district court's dism ssal for

| ack of subject matter jurisdiction.

MDPhysi ci ans, I nc. ("MDPhysicians," al so known as MDPhysi ci ans
of Amarillo, Inc.) is an i ndependent physician practice associ ation
of over 130 doctors who work in the Amarillo, Texas area.
MDPhysi ci ans, a Texas corporation, contracts its professional
services to health care providers. |n 1988, MDPhysicians fornmed an
entity call ed MDPhysicians & Associates, Inc. ("MDP') and created
t he MDPhysi ci ans and Associ ates, Inc. Enployee Benefit Plan ("NDP
Pl an" or "Plan"). MDP  adopt ed the Plan, served as Pl an
Adm ni strator, and funded the Plan through a trust established by
itself and three physicians. The sane three doctors who control
MDPhysi ci ans, the practice associ ation, also control the MDP entity
and the MDP Plan -- not only are these three doctors officers of
MDP, but they al so serve as trustees of the Plan. NDP entered into
a service agreenent with a third-party admnistrator to provide
adm ni strative clains services. The Plan is self-funded, which

sinply neans that it is not fully insured. Rather, it purchased

stop-loss insurance to protect the Plan only from| osses exceedi ng



a certain anount per beneficiary.

The NMDP Pl an operated in the follow ng manner. Through the
broadcast and print nedia, MDP advertised the Plan to enployers
| ocated in the Texas panhandle. Over 100 disparate enployers
(" Subscri bi ng Enpl oyers") subscribed to the MDP Pl an by executing
an Application and Subscription Agreenent, paying a one-tine fee,
and paying a small, nonthly, per-enployee fee. MDP adm nistered
the Pl an under the Trust Agreenent and Summary Pl an Description to
provi de nmedi cal and health benefits to the Subscri bi ng Enpl oyers
enpl oyees and the enployees' dependents (collectively, the
"Enpl oyees"). An Enpl oyee who needed nedi cal or health care could
choose to obtain treatnent froma network nedi cal service provider
and pay only 10% of the nedical expense or seek treatnent from a
non- networ k provider and pay 20% of the charge. Under the Pl an,
then, the Enpl oyees had a financial incentive to pursue treatnent
froma network nedi cal service provider, which included physicians
in the physicians practice association that formed MP

MDP sued t he Texas State Board of |nsurance ("Board"), seeking
a declaratory judgnent that the Board' s attenpts to regul ate MDP
and the MDP Plan were inconsistent with the Enployee Retirenent
Security Act of 1974, 29 U.S. C. 88 1001 - 1461 ("ERISA"), and a
permanent injunction restraining the Board fromregul ati ng MDP and
the MDP Plan. The Secretary of the United States Departnent of
Labor ("DOL"), as amcus curiae, filed a brief in the district
court and i ssued several opinions concerning the MDP Pl an's status

under ERI SA and its susceptibility to regulation by the Board. DOL



Op. No. 90-18a (July 2, 1990); DOL Op. No. 90-10a (May 3, 1990).
The district court concluded that the MP Plan did not
constitute an "enpl oyee wel fare benefit plan" under ERI SA, and, in
dicta, noted that even if it did, ERISA did not preenpt the
application of a Texas lawrequiring a certificate of authority as
a Texas insurance conpany because the regulation was not
inconsistent wwth Title | of ERISA After finding that the Plan
was not an "enpl oyee welfare benefit plan" under ERI SA, the court
granted the Board's notion to dismss for |ack of subject matter
jurisdiction under Federal Rule of Civil Procedure 12(b)(1).

MDPhysi ci ans & Assocs. Inc. v. Wotenbery, 762 F. Supp. 695 (N. D

Tex. 1991).

Appel lant NMDP argues that the federal district court had
jurisdiction over this case because the MOP Plan qualified as an
"enpl oyee wel fare benefit plan" wthin the neaning of ERI SA If
the MDP Pl an di d not constitute an "enpl oyee wel fare benefit plan,"
however, the district court properly dism ssed the case for | ack of

subject matter jurisdiction. See Hansen v. Continental Ins. Co.,

940 F.2d 971, 976 (5th Cr. 1991). W conclude that the Plan is
not an "enpl oyee wel fare benefit plan" under ERI SA and affirmthe

district court.

Since a notion to dismss for lack of subject matter
jurisdiction under Federal Rule of Gvil Procedure 12(b)(1)

concerns the court's "very power to hear the case . . . the trial



court is free to weigh the evidence and satisfy itself as to the

exi stence of its power to hear the case." WIlianson v. Tucker,

645 F.2d 404, 413 (5th Cr.) (quoting Mrtensen v. First Fed.

Sav.and lLoan Ass'n, 549 F.2d 884, 891 (3rd Cr. 1977)), cert.

denied, 102 S.C. 396 (1981). The district court dismssed the
case for lack of subject matter jurisdiction based on the
conplaint, supplenented by undisputed facts and the court's
resol ution of disputed facts.? The court relied in part "on its
own determ nation of disputed factual issues” in resolving the
challenge to its jurisdiction; therefore, "we nust then review
those findings as we would any other district court resolution of
factual disputes -- we nust accept the district court's findings

unl ess they are 'clearly erroneous. ld. (citations omtted).

A.  The ERI SA Map

Bef ore we enbark on our journey, we coment that our task as
judicial travellers is confined to followi ng the ERI SA map charted
by t he Congressi onal cartographers. W travel to determ ne whet her
the landmark called "MDP Plan" is located within that jurisdiction
mar ked "enpl oyee wel fare benefit plan.” Qur logical pathis dotted

with definitional narkers, which we discuss in the order in which

2 Under WIIlianson, a court considering a notion to
di sm ss under 12(b)(1) can consider either: 1) the conpl aint
al one; 2) the conplaint supplenented by undi sputed facts
evidenced in the record; or, as in this case, 3) the conplaint
suppl enented by undi sputed facts plus the court's resolution of
di sputed facts. WIlianson, 645 F.2d at 413.
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we encountered them

The parties do not disagree that the MDP Plan is a "nmultiple
enpl oyer welfare arrangenent"” as defined by ER SA comonly
referred to as a "MEWA." See DOL Op. No. 90-10A (May 3, 1990).
The term "MEWA'" includes all arrangenents "established or
mai ntained for the purpose of offering or providing" certain
benefits "to the enployees of two or nore enployers . . . or to
their beneficiaries." 29 U S C. 8§ 1002(40)(A) (defining MEWA and
listing exceptions irrelevant to this appeal). But ERI SA does not
automatically govern all MEWAs. Congress's notion of a MEVA is
broader than its concept of an "enployee welfare benefit plan”
(" EVBP") . The statutory definition of a MEWA enconpasses both
EWBPs and arrangenents "other than . . . enployee welfare benefit
plan[s]." [d. Sone MEWAs | ocate thenselves in the jurisdiction
known as "enployee welfare benefit plans,” while others remain
out si de the borders of ERI SA

The parties di sagree whether the MDP Plan, admttedly a MEWA
constitutes an EWBP under ERI SA. Not only does resolution of the
ERI SA coverage issue decide whether this case belongs in federa
court, but, if resolved agai nst ERI SA coverage, determ nes whet her
the Texas State Board of Insurance can regulate MDP and the NMDP
Plan. W detour fromour course to explain this phenonena. Only
MEWAs that also constitute statutory EWBPs are governed by and
regul at ed under federal |aw-- ERI SA. These EVWBP- MEWAs qual ify for
the limted preenption from state insurance regulations found in

ERISA. 29 U S.C. 8 1144(b)(6) (A (ii) (preenpting application of



state i nsurance regul ations "inconsistent with" Title 1 of ERISA).3
Non- EMBP MEWAs, however, are subject to state regul ation. See
Wsconsin Educ. Ass'n Ins. Trust v. lowa State Bd., 804 F.2d 1059,

1061 (8th Gr. 1986). W thus nake no diversion to the path marked
"possible ERISA preenption of state law' unless we first decide
that the MDP Plan constitutes an EVWBP-VEWA within the neani ng of
ERI SA.

The driving force of our journey remains whether this | awsuit
bel onged in federal court or whether the district court properly
dismssed it for lack of subject matter jurisdiction. ERI SA
extends federal jurisdiction to cases brought by a "fiduciary" of
an "enpl oyee welfare benefit plan" to enforce the provisions of
ERISA. 29 U S C 1132(a)(3). W assune, w thout deciding, that
MDP qual ifies as a "fiduciary" under ERISA wth respect to the MDP
Plan.* See 29 U S . C § 1002(21)(A). We rnust discover, then,

3 Congress anended ERI SA in 1983 and added the definition
of a MEWA, 29 U.S.C. 8§ 1002(40), and 29 U.S.C. 8§ 1144(6) (A (ii),
whi ch provi des that

[ nN] otw t hstandi ng any other provision in this
section--(ii) in the case of any other enpl oyee welfare
benefit plan which is a multiple enployer welfare
arrangenent, in addition to this subchapter, any |aw of
any State which regul ates insurance nmay apply to the
extent not inconsistent wwth the precedi ng sections of
this subchapter.

If the MDP Plan qualified as an EWBP, subsection (6)(A)(ii) would
apply because the MDP Plan is not fully insured. Subsection
(6)(A) (i) is directed to "enpl oyee benefit plan"-MEWAs that are
fully insured.

4 We enphasi ze that we nerely decide the narrow i ssue
presented on appeal: Wether the nultiple enployer welfare
arrangenent, the NMDP Plan, constitutes an EWBP governed by ERI SA
We do not decide whether any of the Subscri bi ng Enpl oyers
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whet her the multiple enployer welfare arrangenent, the MDPlIan

constitutes an "enpl oyee wel fare benefit plan" under ERI SA, giving
the district court original jurisdiction over the action as one
"arising under the . . . laws of the United States.” 28 U S.C. 8§
1331. Wiether the MDPl an constituted an "enpl oyee wel fare benefit

pl an" is a question of fact. Hansen v. Continental Ins. Co., 940

F.2d 971, 976 (5th Cr. 1991) (citing Gahn v. Allstate Life Ins.

Co., 926 F.2d 1449, 1451 (5th Cr. 1991)).

We continue to traverse the |exicographic topography charted
by Congress. ERI SA applies to "any enpl oyee benefit planif it is
established or maintained (1) by an enployer . . . ; or (2) by an
enpl oyee organization . . . ; or (3) by both" an enployer and an

enpl oyee organi zati on. 29 U.S.C. § 1003(a).®> ERISA defines an

directly established or maintained "single enployer” EWBPs
covered by ERISA -- that is, "whether each enpl oyer who

subscri bed to the [MDP Plan] thereby established its own

i ndividual ERISA plan.” Credit Managers Ass'n v. Kennesaw Life
and Accident Ins. Co., 809 F.2d 617, 625 (9th Cr. 1987)
(enphasi s added); see International Resources, Inc. v. New York
Life Ins. Co., 950 F.2d 294, 297-98 (6th G r. 1991); Hansen V.
Continental Ins. Co., 940 F.2d 971, 977-78 (5th Cr. 1991);
Kidder v. H& B Marine, Inc., 932 F.2d 347, 352-53 (5th Gr. 1991
(per curian); Donovan v. Dillingham 688 F.2d 1367, 1375 (11th
Cir. 1982) (en banc). The Board attenpted to regul ate the MDP
Pl an, not single enployer plans. MDP alleged "fiduciary" status
only with respect to the MDP Plan, not wth respect to distinct
pl ans possi bly established by individual Subscribing Enpl oyers.
MDPhysi ci ans, 762 F. Supp. at 698 (noting that MDP did not plead
or prove "that it [wa]s bringing suit as the fiduciary of

numer ous si ngl e-enpl oyer plans"); cf. Donovan, 688 F.2d at 1372
n.10 (noting that multiple enployer trust, "even though it is not
an enpl oyee benefit welfare plan, nmay nonet hel ess be subject to
ERI SA's fiduciary responsibilities if it is a fiduciary to

enpl oyee benefit plans established or maintai ned by ot her
entities.").

5 Two types of "enpl oyee benefits plans” exist:
"Enpl oyee wel fare benefit plans" and "enpl oyee pensi on benefit
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"enpl oyee wel fare benefit plan" as any plan, fund, or program.
established or nmaintained by an enployer or by an enployee
organi zation, or by both, . . . for the purpose of providing its
participants or their beneficiaries [with certain nedical and
heal th benefits] through the purchase of insurance or otherw se."®
29 U S C 8§ 1002(1). MDP does not contend that it constitutes an
"enpl oyee organi zati on" because enpl oyers, not enpl oyees, conposed
its nenbership. Rat her, NMDP argues that it established and
mai ntained the MDOP Plan as an "enployer." So, following the
statutory trail, we look to ERISA's characterization of an
"enpl oyer": "[Alny person acting directly as an enployer or
indirectly in the interests of an enployer in relation to an
enpl oyee benefit plan; . . . includ[ing] a group or associ ation of

enpl oyers acting for an enployer in such a capacity.” 29 U S. C 8§

plans.” 29 U S.C. § 1002(3). |In this appeal, we concern
ourselves only with "enpl oyee wel fare benefit plans."

6 In full, ERI SA defines "enployee welfare benefit plan”
and "wel fare plan" as

any plan, fund, or program which was heretofor or is
hereafter established or maintai ned by an enpl oyer or
by an enpl oyee organi zation, or by both, to the extent
t hat such plan, fund, or programwas established or is
mai ntianed for the purpose of providing its
participants or their beneficiaries, through the
purchase of insurance or otherw se, (A nedical,
surgical, or hospital care or benefits, or benefits in
the event of sickness, accident, disability, death or
unenpl oynment, or vacation benefits, apprenticeship or
ot her training prograns, or day care centers,

schol arship funds, or prepaid | egal services, or (B)
any benefit described in section 186(c) of this title
(other than pensions on retirenment or death, and

i nsurance to provide such pensions).

29 U.S.C. § 1002(1).



1002(5). ERI SA does not, however, define the term "group or

associ ation of enployers.™

B. The Place Called "Enployee Wl fare Benefit Pl ans”

A court deciding whether a particul ar arrangenent constitutes
an EVWBP under ERISA "nust first satisfy itself that there is in
fact a 'plan' at all." Hansen, 940 F.2d at 977. Only then wll
the court consider the two primary el enents of an ERI SA "enpl oyee
wel fare benefit plan" as defined in the statute: 1) whet her an
enpl oyer established or nmaintained the plan; and 2) whether the
enpl oyer intended to provide benefits to its enployees. 1d.; see
Donovan, 688 F.2d at 1371 (setting out five elenents of an EWBP)
W assune, wthout deciding, that the MDP Plan itself "is a
reality." Hansen, 940 F.2d at 977 (quoting Donovan, 688 F.2d at
1373). Just because "a 'plan' exists, however, does not

necessarily nmean that the plan is an ERISA plan."” 1d. (enphasis

! MDP argues that the MDP Plan constitutes a "plan, fund
or program’ because it crafted the Plan to conply with ERI SA
requi renents. It painstakingly drafted the required docunents
and agreenents, which all stated that ERI SA controlled the terns
of the particular docunent. MDP filed the requisite annual
report with the RS and distributed the required Summary Annual
Report to Enpl oyees of Subscribing Enpl oyers. See Donovan, 688
F.2d at 1372 (A "'plan, fund or program under ERI SA inplies the
exi stence of intended benefits, intended beneficiaries, a source
of financing, and procedure to apply for and collect benefits").
MDP fervently argues that because MDP i ntended ERI SA to cover the
MDP Pl an, ERI SA governs the Plan. W find this |ogic flawed.

ERI SA protection and coverage turns on whether the NMDP Pl an
satisfies the statutory definition of "enployee welfare benefit

pl an,"” not whether the entity that established and nai ntai ned the
MEVA i ntended ERI SA to govern the MEWA. See Matthew 25
Mnistries, Inc. v. Corcoran, 771 F.2d 21, 22 (2d Gr. 1985).
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added). The district court found that MDP did not constitute an
"enpl oyer” within the neaning of ERISA. O course, if NMDP is not
an "enployer," then the MOP Plan is not an EWP wthin the
territory we know as ERI SA.

As we read the definition of "enpl oyer,” MDP had to prove that
it acted in one of two ways to fall within the scope of the term
Either MDP acted directly as an enployer inrelation to an enpl oyee
benefit plan or MDP acted indirectly in the interests of an
enployer in relation to an enployee benefit plan. 29 U S . C 8
1002(5). The latter characterization of conduct that transforns a
"person” into an "enployer" "include[s] a group or association of
enpl oyers acting [indirectly] for an enployer” in relation to an
enpl oyee benefit plan. 1d.

The district court considered the definitional |anguage of
ERI SA and judicial interpretations of that statutory | anguage. The
court first found that MDOP did not act directly as an enployer in
relation to the MP Plan because no enploynent or economc
relationship existed between the doctors who established the MP

Pl an and t he enpl oyees of the Subscri bi ng Enpl oyers. NDPhysi ci ans,

762 F. Supp. at 697 (citation omtted). Second, the court found
that MDP did not act indirectly inthe interests of the Subscribing

Enpl oyers. It determned that MDP was nerely an entrepreneuria

MDP al so contends that it "established and nmai ntai ned" the
Plan to provide health benefits for its participants and their
beneficiaries. Appellees do not dispute that MDOP "established or
mai nt ai ned" a "system of providing benefits pursuant to a witten
instrunent that satisfies ERISA. . . , 29 U S C 88 1022 and
1102." Donovan, 688 F.2d at 1372.

11



venture forned to market the MDP Plan to unrel ated enpl oyers and,
further, that the Subscribing Enpl oyers did not "participate inthe
day-to-day operation or admnistration" of the MDP Plan. |d. at
698 (citations omtted).

MDP argues that it constitutes an "enployer”™ within the plain
| anguage of the statute and that the MDP Plan qualifies as an
"enpl oyee wel fare benefit plan.” MDP insists that the definitiona
| anguage interpreted by the district court 1is clear and
unanbi guous. Thus, the argunent continues, the court erred in
subjecting the language to statutory construction, inserting
| anguage into the definitions that nodified the plain neaning of
the statute, looking to interpretive case law, and relying on DOL
opi ni ons. 8

W suspect that MDP wurges this position because the
i ndi cations of the Congressional map-nakers and t he hel pful | egends
supplied by judicial interpreters on journeys simlar to ours al
counsel against locating the MDP Plan within the borders of ERI SA
Cf. Donovan, 688 F.2d at 1371 ("[Clourts, congressional comttees,
and the Secretary have uniformy held that [a nmultiple enployer
trust -- the enterprise -- is] not an enployee welfare benefit
plan."). As we noted in our initial trek over the statutory
ground, ERI SA does not define the term "group or association of

enpl oyers.” This void injects anbiguity into the statute. 1In the

8 Not hi ng substanti ates MDP' s concl usion that the
district court relied on DOL opinions regarding the MDP Pl an;
rather, it cited the relevant statutory provisions and case | aw
interpreting those provisions. But see infra n.9 (descri bing
per suasi ve val ue of DOL opi nions).
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absence of any statutory elucidation as to the neaning of the
phrase "group or association of enployers acting [indirectly] for
an enployer” in relation to an enpl oyee benefit plan, we look to
the intent of the Congressional cartographers in determning
whet her we can | ocate the MDP Plan on the ERI SA nap.

In reaction to the broad range of "persons"” claimng
"enpl oyer” status to gain the protection of ERISA s broad
preenption against application of state regulations, Congress
evidenced its intent shortly after the passage of ERI SA The
Activity Report of the Commttee on Education and Labor reveal ed
t hat

certain entrepreneurs have undertaken to mar ket i nsurance

products to enployers and enpl oyees at |arge, claimng

t hese products to be ERI SA covered plans. For instance,

persons whose primary interest is in profiting fromthe

provision of admnistrative services are establishing

i nsurance conpanies and related enterprises. The

entrepreneur will then argue that [its] enterprise is an
ERI SA benefit plan which is protected, under ERI SA' s

preenption provision, fromstate regulation. . . . [We
are of the opinion that these prograns are not 'enpl oyee
benefit plans'. . . . [T]hese plans are established and

mai nt ai ned by entrepreneurs for the purpose of marketing
i nsurance products or services to others. They are not
establi shed or nmaintained by the appropriate parties to
confer ERISAjurisdiction . . . . They are no nore ERI SA
plans than is any other insurance policy sold to an
enpl oyee benefit plan.

[We do not believe that the statute and

Ieglslétlve history wll support the inclusion of what
anounts to conmercial products within the unbrella of the
[ enpl oyee benefit plan'] definition. . . [T]o be

properly characterized as an ERI SA enpl oyee benefi t pl an,
a plan nust satisfy the definitional requirenent of
section 3(3)[, which defines "enpl oyee benefit plan",] in
both form and subst ance.

H R Rep. No. 1785, 94th Cong., 2d Sess. 48 (1977). "Whi | e not
cont enpor aneous | egislative history," we, like other courts, find

13



the Report virtually conclusive' as to legislative intent."

Hanberlin v. VIP Ins. Trust, 434 F. Supp. 1196, 1199 (D. Ariz

1977) (quoting Sioux Tribe v. United States, 62 S.C. 1095, 1101

(1942)) (footnote omtted), cited in Taggart Corp. v. Life and

Health Benefits Admn., Inc., 617 F.2d 1208, 1210 (5th Cr. 1980),

cert. denied, 101 S. C. 1739 (1981) and Bell v. Enployee Sec

Benefit Ass'n, 437 F. Supp. 382, 392 (D. Kan. 1977).

We gl ean several guiding principles fromthis passage, but we
are not the first judicial travellers to nake this sane statutory
journey. Qher courts, examning simlar terrain, provide certain
descriptive attributes that characterize statutory "enpl oyers." W
do not attenpt to fornulate or ascertain a conprehensive,
definitive test for determ ning whether an entity constitutes an
"enpl oyer” for the purposes of ERI SA Rat her, we survey the
interpretive |legend and confine our travel to that required to
decide whether this particular entity, MNP, is a statutory
"enpl oyer. ™ We | ocated several principles in our search that
convince us that the MDP Pl an does not belong on the ERI SA nap.

First, we know that the MDP Plan, as a MEWA, offered or
provi ded certain nedical and health benefits to the Enpl oyees of
the nultiple Subscribing Enployers. See supra p.6 (explaining
definition of MEWA). But we al so understand that the Subscribing
Enpl oyers did not establish the MDP Pl an, nor did they "participate
inthe day-to-day operation or adm ni stration of the plan"; rather,
MDP est abl i shed and mai ntained the MDP Plan, at least in terns of

the Plan's status as a "nmultiple enployer welfare arrangenent.”
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MDPhysi ci ans, 762 F.2d at 698; 29 U S. C. §8 1002(4)(A) (defining a

MEWA as an EWBP or "any other arrangenent . . . established or
mai nt ai ned" to offer or provide certain benefits to enpl oyees of

two or nore enployers); see Matthew 25 Mnistries, 771 F.2d at 22

(holding that a trust that solicited "disparate and unaffiliated"
enpl oyer-enrol |l ees that evidently played no role in nanagenent of
the trust was not "established or mintained" by a statutory
"enpl oyer"); Taggart, 617 F.2d at 1210 (holding that a multiple
enpl oyer trust, a "proprietary enterprise" that acted "as a nere
condui t for hundreds of unrel ated subscriber custoners," which did
not participate in the "day-to-day operation or adm ni stration" of
the trust, was not "established or nmintained" by an "enployer"

under ERI SA), cited in Menorial Hospital Systemv. Northbrook Life

Ins. Co., 904 F.2d 236, 241-42 (5th Cr. 1990). So, assum ng that
MDP est abli shed and nmaintained the MDP Plan to offer and provide
these benefits to the Subscribing Enployers' Enployees, the
appropriate question is whether MDP did so "in the interests of"
the Subscribing Enployers. 29 U S.C. 8§ 1002(5).

We hold that MDP did not act indirectly "for the [ Subscri bing
Enmpl oyers]"” inrelation to the MDP Plan. 1d. Rather, it acted for
itself inrelation to the MDP Pl an. MNDP advertised the MDP Pl an as
a "comercial product” to "enployers at large" in the Texas
panhandl e. House Report 1785. The record indicates that MDP
sonetinmes used insurance agents to sell the Plan to enpl oyers for
a comm ssion. MDP established, marketed, and maintai ned the MDP

Pl an to enabl e the physician practice associ ati on, MDP Physi ci ans,
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to conpete with other exclusive providers of nedical and health
servi ces. MDP's "primary interest”" was in profiting from the
provi sion of nedical and adm nistrative services. Id. The NDP
Pl an hel ped doctors in the practice association, MDPhysicians,
retain current patients and recruit new patients. Further, MFP s
Executive Director personally profited fromhis position as sole
shareholder of the entity that exclusively precertified all
hospitalization of Enployees; the Plan covered hospitalization
charges only if the Enpl oyee obtained precertification. To allow
an entrepreneurial venture to qualify as an "enployer" by
establishing and maintaining a nultiple enployer welfare
arrangenent w thout input by the enployers who subscribe to the
plan would twi st the |anguage of the statute and defeat the
pur poses of Congress. See Taggart, 617 F.2d at 1210, cited in Gahn
V. Allstate Life Ins. Co., 926 F.2d 1449, 1452 (5th G r. 1991); cf.

Bell, 437 F. Supp. at 392 (operation of the plan "provided by a
third-party entrepreneur"” afforded "profit-nmaking opportunities"”
for a marketing agency and adm nistrative services provider, who

retained "substantial ties" to the organizers of the plan);

Hanberlin v. VIP Ins. Trust, 434 F. Supp. 1196, (D. Ariz. 1977)
(trustees not acting on behalf of "enployers" in pronoting and
selling insurance policies directly to individual enployees, but
acting "on behalf of the business of . . . their enployer,"” an
i nsurance broker who established a self-funded nultiple enployer
trust).

Next, we consider the relationship between the provider of
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benefits, MDP, and the recipients of those benefits under the Pl an,
t he Enpl oyees of Subscri bing Enpl oyers. W agree with the Eighth
Circuit, which reads the pertinent definitions as requiring "that
the entity that nmaintains the plan and the individuals that benefit
fromthe plan [be] tied by a commobn economic or representation

interest, unrelated to the provision of benefits." Wsconsin Educ.

Ass'n Ins. Trust v. lowa State Bd., 804 F.2d 1059, 1063 (8th G

1986) . The nobst common exanple is the economc relationship
bet ween enpl oyees and a person acting directly as their enpl oyer.
See Hansen, 940 F.2d at 978; supra n.4. The representational |ink
bet ween enpl oyees and an association of enployers in the sane
i ndustry who establish a trust for the benefit of those enpl oyees

al so supplies the requisite connection. See National Business

Ass'n Trust v. Mrirgan, 770 F. Supp. 1169, 1174-75 (WD. Ky. 1991)

(holding that trust established by enployers in the bottling and
canni ng business constituted an EVBP). This special relationship
protects the enpl oyee, who can rely on the "person acting directly
as an enpl oyer” or the person "acting indirectly in the interests

of " that enployer to represent the enployee's interests relatingto

the provision of benefits. Cf. Wsconsin Educ. Ass'n, 804 F. 2d at
1063.

Qut si de the provi sion of nedical and health benefits under the
MDP Pl an, MDP had no rel ationship with the Enpl oyees of Subscri bi ng
Enpl oyers. DOL persuasively contends that the "relationship
bet ween the plan sponsor and the participants . . . distinguishes

an enpl oyee wel fare benefit arrangenent fromother health i nsurance
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arrangenents."® W agree: Absent the protective nexus between the
entity providing the benefits and the individuals receiving the
benefits, we cannot consider MDP a "group or association of
enpl oyers” acting indirectly for the Subscribing Enployers in
relation to the MDP Pl an.

Qur final destination in the jurisdiction of ERI SA | eaves us
W t hout doubt that we cannot |ocate MDP as an "enployer” wthin
ERI SA. MDP established and nmaintained the MDP Plan to generate
profits. The Subscri bi ng Enpl oyers, the entities with econom ¢ and
representational ties to the individuals that benefitted fromthe
MDP Pl an, were not involved in the establishnment or mai ntenance of
the NMDP Pl an. W hold that MOP did not act as "group or
association of enployers” in the interest of the Subscribing

Enpl oyers in relation to the MDP Pl an.

o The DOL uses six criteria to determ ne whether an
"associ ation of enployers" exists under 29 U. S.C. § 1002(5): 1)
the process by which the association was forned and the purposes
for which it was forned; 2) the existence, if any, of
pre-existing relationshi ps anong the enpl oyer/ nenbers; 3) whet her
enpl oyer/ nmenbers were solicited; 4) who is entitled to
participate and who actually participates in the association; 5)
the powers, rights, and privil eges of enployer/ nenbers; and 6)
whet her enpl oyer/ nmenbers actually control and direct the
activities of the benefit plan. DOL Op. No. 86-08a at 4 (Feb. 3,
1989); DOL Op. No. 84-11 at 3 (Feb. 22, 1984); DOL Op. No. 82-59
at 2 (Nov. 10, 1982). Although we ground our decision on the
statutory | anguage of ERI SA and the intent of Congress, we
recogni ze that DOL opinions "constitute a body of experience and
i nformed judgnent to which courts and litigants may properly
resort for guidance." Cf. Skidnore v. Swift & Co., 65 S.Ct. 161
164 (1944) (determ ning precedential value of the Admnistrator's
"rulings, interpretations and opinions" under the Fair Labor
Standards Act). W consider the opinions of the Departnent of
Labor of persuasive value in nmaking our decision, and pause
merely to note that it appears that none of these factors favor
MDP's interpretation of the term "enpl oyer."
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Based on our excursion through the definitional topography of
ERI SA, we concl ude that the district court correctly found that MDP
did not constitute an "enployer” within the neaning of 29 U S.C. 8§
1002(5), nor did the MDP Plan qualify as an "enployee welfare
benefit plan" under 29 U S.C. § 1002(1). W AFFIRM the district
court's grant of the Board's notion to dism ss for | ack of subject

matter jurisdiction.
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