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RESOLUTI ON TRUST CORPORATI ON, as receiver for First Savings and
Loan Associ ati on of Waco and First Savings and Loan Associ ati on of
Tenpl e, and as conservator of First Savings and Loan, F. A, Tenple,
Texas, Plaintiffs—Appell ees,
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Steven S. Schiff, Charles G Dannis, Stephen T. Crosson, Barry
Howard, Robert L. Schiff, Charles H Perry, Herbert G Schiff and
Tel star Partnership, Defendants—Appel |l ants.

April 24, 1992.

Appeal from the United States District Court for the Northern
District of Texas.

Before KING JOHNSON and DAVIS, G rcuit Judges.

JOHNSON, G rcuit Judge:

This action originated in state court as a suit to recover the
bal ance of a debt. The state court granted partial summary
j udgnent agai nst the defendants, concluding that the defendants
were responsi ble for the unsatisfied i ndebtedness. After the case
was renoved to federal district court, the federal court declined
to reconsider the state court ruling and entered a judgnent agai nst
t he defendants. Unable to conclude that the district court

commtted reversible error, this Court affirms.

| . FACTS AND PROCEDURAL HI STORY
In April 1985 Northpark Joint Venture ("Northpark™), a joint

venture fornmed under Texas |aw, entered into a | oan agreenent with



Texas State Mdrtgages, Inc. ("TSM'). TSM advanced Northpark $9. 15
mllion, which Northpark in a prom ssory note agreed to repay with
interest. To secure repaynent of the |oan, Northpark executed a
deed of trust granting TSM a lien upon certain real property
| ocated in Mssissippi. |In addition, the individuals who forned
Nort hpark—Steven S. Schiff, Charles G Dannis, Stephen T. Crosson

Barry Howard, Robert L. Schiff, Charles H Perry, Herbert G Schiff
and Telstar Partnershi p—executed absolute and unconditional
personal guaranties to repay up to $3,202,500 of the $9.15 mllion

i ndebt edness.?

Two years later, Northpark defaulted on its obligation under
the prom ssory note. Unable to coll ect repaynent, TSMassigned its
rights in the loan transaction to First Savings and Loan
Association of Waco ("First Wco") and First Savings and Loan
Associ ation of Tenple ("First Tenple"). Pursuant to the terns of
the |oan agreenent, First Waco and First Tenple nade a fornma
demand that Northpark and its individual guarantors cure the
default. The default remained uncured, and First Waco and First
Tenpl e sold the M ssissippi property in a public foreclosure sale
for $3,637,500. The proceeds of the foreclosure sale were applied
to the unpaid principal, leaving an unsatisfied indebtedness of

$3, 253,464.96 in principal and $1, 200,683.11 in accrued interest.

Two separate guaranties are in issue in this case. The
first guaranty was signed by defendants Herbert G Schiff, Robert
L. Schiff, Steven S. Schiff, Charles H Perry, Charles G Dannis
and Stephen T. Crosson, while the second guaranty was signed by
Robert B. Howard. The separate guaranties are virtually
identical in their terns.



Fol |l ow ng forecl osure, First Waco and First Tenple filed suit
in Texas state court against Northpark and its individual
guarantors to recover the anount of the unsatisfied indebtedness.
The individual guarantors filed a counterclaim seeking a
declaratory judgnent that they were not |iable under the note or
their guaranties. Both sides then filed notions for summary
j udgnent . In Septenber 1989 the court granted partial sunmmary
j udgnent agai nst the individual guarantors, concluding that the
guarantors nust bear personal liability for $32,202,500 of the

unsati sfi ed i ndebt edness. ?

Wil e the action was still pending in state court, Northpark
decl ared bankruptcy and was di sm ssed fromthe | awsuit.® Moreover,
First Waco and First Tenpl e becane i nsol vent. The Resol ution Trust
Corporation ("RTC') was appointed to serve as the receiver of both

First Waco and First Tenple.* |In August 1990 the RTC intervened in

2As early as January 3, 1989, the state court had deci ded
that it would grant partial summary judgnent agai nst the
i ndi vi dual guarantors, but it reversed itself on reconsideration.
Only after a second reconsideration did the state court finally
conclude that the guarantors were liable for $3,202,500, the
maxi mum anount of the guaranties.

3A guarantor may waive his right to have the nmaker of the
underlying note nade a party defendant. Yandell v. Tarrant State
Bank, 538 S.W2d 684, 688 (Tex.CG v.App.—+ort Wrth 1976, wit
ref'd n.r.e.).

“'n July 1989 the Federal Hone Loan Bank Board decl ared
First Waco insol vent and appoi nted the Federal Savings and Loan
| nsurance Corporation to serve as receiver. The Bank Board then
organi zed First Savings and Loan, F. A, Wco, Texas ("First F. A
Waco") and appointed the FSLIC to serve as conservator of the new
savings and |l oan. Under a purchase and assunption agreenent, the
Bank Board transferred to First F. A Waco al nost all of First
Waco's assets, including the prom ssory note and the personal
guaranties. The Resolution Trust Corporation subsequently



the state court action and renoved the case to federal court. The
i ndi vi dual defendants filed a notion for reconsideration of the
partial summary judgnent. The federal district court denied the
nmotion for reconsideration, ruling that the guarantors i ndeed were
liable for $3,202,500 of the wunsatisfied indebtedness, plus

i nterest and "reasonabl e" attorneys' fees.

On May 16, 1991, the individual defendants filed a notice of
appeal . Four days later, the federal district court entered a
"Final Judgnent" denying all relief that the defendants had sought
in their counterclaim and granting the RTC a specific award of

$93,463.60 in attorneys' fees.

1. DI SCUSSI ON

The defendants argue that the district court erred in
declining to reconsider the partial sunmary judgnent that the state
court had entered. After renoval of an action to federal district
court, "[a]ll injunctions, orders, and other proceedings had in
such action prior to its renoval shall remain in full force and
effect until dissolved or nodified by the district court."” 28
US C 8§ 1450 (1988). A prior state court order in essence is

federalized when the action is renoved to federal court, although

replaced the FSLIC as receiver of First Waco and as conservat or

of First F.A. Waco. Mnths later, the Ofice of Thrift

Supervi sion declared First Tenple insolvent and appointed the RTC
recei ver. Under another purchase and assunption agreenent, the
Ofice of Thrift Supervision designated the RTC conservator of a
new institution, First Savings and Loan, F.A , Tenple, Texas,

whi ch received alnost all of the assets once belonging to the
defunct First Tenpl e.



the order "remains subject to reconsideration just as it had been
prior to renoval." N ssho-Iwai Anmerican Corp. v. Kline, 845 F. 2d
1300, 1303 (5th G r.1988).

Federal procedure governs the enforcenent of a prior state
court order in a case renoved to federal court. 1d. Thus, where
the prior state court order is a sunmary judgnent, the federa
court nust ensure that the order is consistent wth the
requi renents of Rule 56(c) of the Federal Rules of Civil Procedure.
See Fed. RCGv.P. 56(c) (permtting summary judgnent iif "the
pl eadi ngs, depositions, answers to interrogatories, and adm ssi ons
on file, together with the affidavits, if any, show that there is
Nno genui ne issue as to any material fact and that the noving party
is entitled to a judgnent as a matter of law."). |If the federa
court declines to reconsider the state court summary judgnent, then
the federal court certifies that the order is indeed consistent
wth Rule 56(c). The standard of review is the sane as if the
federal court itself had entered the order: this Court wll review
the record de novo, resolving all reasonabl e doubts and draw ng al
reasonabl e inferences in favor of the party opposing the sunmary

judgment. FDICv. Hamilton, 939 F.2d 1225, 1227 (5th Gir.1991).

Before we reach the nerits of the summary judgnent in this
case, we nust consider two prelimnary questions: (1) whether this
Court has acquired the requisite appellate jurisdiction and (2)
whet her M ssi ssippi or Texas | aw governs the relative rights of the

parties.



A. Appellate Jurisdiction

Atinely notice of appeal is a mandatory prerequisite to the
exerci se of appellate jurisdiction. United States v. Robinson, 361
US 220, 224, 80 S.C. 282, 285, 4 L.Ed.2d 259 (1960). Rul e
4(a) (1) of the Federal Rules of Appellate Procedure requires an
appellant to file its notice of appeal "wthin 30 days after the
date of entry of the judgnent or order appealed from"
Fed. R App. P. 4(a)(1) (enphasis added). The defendants in this case
filed their notice of appeal four days before the district court
entered its final judgnent. Consequently, wunder Rule 4(a)(1l),

their notice of appeal was prenmature.

A premature notice of appeal is not necessarily ineffective.
In sonme circunstances, Rule 4(a)(2) of the Federal Rules of
Appel l ate Procedure will permt an appellate court to exercise its
jurisdiction despite a premature notice. Rule 4(a)(2) provides
that a notice of appeal "filed after the announcenent of a deci sion
or order but before the entry of the judgnent or order shall be
treated as filed after such entry and on the day thereof."
Fed. R App.P. 4(a)(2). This rule recognizes that, unlike a tardy
notice of appeal, certain premature notices do not prejudice

opposi ng parties and therefore "should not be all owed to exti ngui sh

an otherw se proper appeal." FirsTier Mrtgage Co. v. Investors
Mortgage Ins. Co., — U S, —— 111 S.Ct. 648, 651, 112 L.Ed.2d
743 (1991).

In FirsTier Mortgage Co. v. Investors Mrtgage | nsurance Co.,



the United States Suprene Court attenpted to determ ne the extent
to which Rule 4(a)(2) salvages a premature notice of appeal. The
plaintiff in FirsTier Mrtgage filed a suit alleging that the
def endant breached several insurance contracts. The district court
granted summary judgnent in favor of the defendant, but declined to
i npose final judgnent wuntil the defendant submtted proposed
findings of fact and conclusions of law. Before the district court
could issue its final judgnent, the plaintiff filed a notice of
appeal from the summary judgnent ruling. The Suprene Court
concluded that the notice of appeal, although premature, was
effective to invoke the jurisdiction of the federal appellate
courts. 111 S.Ct. at 653. According to the Court, a prenature
noti ce of appeal relates forward to final judgnent and serves as an
effective notice from the final judgnent whenever it follows "a
deci sion that would be appealable if imediately foll owed by the

entry of judgnent." 1d. (enphasis in original).

Li ke the notice of appeal in FirsTier Mrtgage, the notice of
appeal in the instant case is an effective notice. The defendants
inthis case appeal the district court order refusing to reconsider
the summary judgnent in favor of the plaintiffs. At the tine that
the state court first entered the summary judgnent, this decision
was a partial judgnent that determned the liability of the
i ndi vidual guarantors, but did not purport to determne the
liability of defendant Northpark. Thus, at that tine, the summary
j udgnent woul d not have been appeal able, even if the state court

had entered judgnent. However, by the tine that the federal



district court entertained the notion to reconsider the sumary
j udgnment, Northpark was bankrupt and had been dism ssed fromthe
action. Since Northpark was no | onger a party, the order refusing
to reconsider the sunmary judgnent adjudicated the rights of all
the remaining parties to the action. This order woul d have been
appeal able if the district court had i nmedi ately entered judgnent.
See Hardy v. &ulf Q1 Corp., 949 F.2d 826, 829 n. 6 (5th G r.1992)
(district court can enter judgnent if it "has effectively di sposed
of all the clains before it"); see also Jetco Electronic Indus.,
Inc. v. Gardiner, 473 F.2d 1228, 1231 (5th Cr.1973). Accordingly,
al though filed before final judgnent, the notice of appeal in this
case serves as an effective notice fromthe final judgnent.®> This

Court can exercise its appellate jurisdiction.

B. Choice of Law

In refusing to reconsider the summary judgnent entered in
state court, the federal district court reasoned that Texas |aw
requi red the defendants to bear responsibility for the anount of
their guaranties. The defendants argue that the district court
should have applied Mssissippi law, not Texas |aw. The RTC

concedes that if M ssissippi |aw governs the substantive issues in

Prior to the decision in FirsTier Mrtgage, the Fifth
Circuit had reasoned that, as long as the parties in a case had
not filed postjudgnent or posttrial notions, a notice of appeal
was effective even if filed before the district court announced a
final judgnent. See Al com El ectronic Exchange, Inc. v. Burgess,
849 F.2d 964, 967 (5th Cr.1988); Alcorn County v. United States
Interstate Supplies, 731 F.2d 1160, 1165-66 (5th G r.1984).
Because we conclude that the facts in the instant case fal
within the exception described in FirsTier Mrtgage, we do not
address whether the rule in AlcomEl ectronic Exchange and Al corn
County survives FirsTier Mrtgage.



this lawsuit, then summary judgnent woul d have been i nappropri ate.
See Lake Hillsdale Estates, Inc. v. Glloway, 473 So.2d 461, 466
(Mss.1985); Mssissippi Valley Title Ins. Co. v. Horne Constr.
Co., 372 So.2d 1270, 1272 (M ss.1979). Nonethel ess, we concl ude

that the district court did not err in applying Texas | aw.

A federal court isrequiredto followthe choice of |awrules
of the state in which it sits. Kl axon v. Stentor Electric Mg.
Co., 313 U. S. 487, 496, 61 S.Ct. 1020, 1021, 85 L.Ed. 1477 (1941).
In this case, therefore, the federal district court nust |ook to
t he Texas choice of |aw rules. Under the Texas rules, in those
contract cases in which the parties have agreed to an enforceabl e
choi ce of law clause, the | aw of the chosen state nust be applied.
DeSantis v. Wackenhut Corp., 793 S.W2d 670, 678 (Tex.1990).° But
in those cases in which the parties have not agreed to an
enforceabl e choice of |aw clause, "the law of the state with the
nmost significant relationship to the particular substantive issue
wll be applied.” Duncan v. Cessna Aircraft Co., 665 S.W2d 414,
421 (Tex.1984).

5Texas has adopted section 187 of the Restatenent (Second)
of Conflict of Laws. DeSantis, 793 SSW2d at 678. Section 187
states the appropriate choice of |aw rul e governing contract
cases involving a contractual choice of |aw clause. In nost such
cases, the law of the state chosen in the clause should be
applied. However, under subsection 2(b) of section 187, the | aw
of the state chosen in a contractual choice of |aw clause should
not be applied if "application of the |law of the chosen state
woul d be contrary to a fundanental policy of a state which has a

materially greater interest than the chosen state ... and which
: woul d be the state of the applicable law in the absence of an
effective choice of law by the parties.” Restatenent (Second) of

Conflict of Laws 8§ 187(2)(b) (1971). W do not address this
exception here.



Both the promssory note and the deed of trust contain
separate choice of law clauses.” The prom ssory note specifies
that the | aws of the state of Texas shall governits terns. On the
ot her hand, the deed of trust specifies that M ssissippi |aw shal

govern its terns, and it further provides:

[If the G antor defaults on its obligations, the] Trustee ..

shall ... sell all or any part of the Property after giving
notice of the tinme, place and terns of sale as required by
Section 89-1-55 of the M ssissippi Code of 1972.... Gantor

shall remain |iable for any deficiency on the Qoligations.
Deed of Trust Y 9, at 3 (enphasis added). The defendants contend
that the choice of |law clause in the deed of trust is enforceable.
They argue that the plaintiffs brought an action for a deficiency
j udgnent and that, because the deed of trust creates the right to
a deficiency judgnent, the choice of |law clause in the deed of

trust shoul d govern.

The flawin this argunent is the erroneous assunption that the
deed of trust creates the right to a deficiency judgnent. " An
action against guarantors of a note for a deficiency follow ng
forecl osure on real property is an action invol ving enforcenent of
the underlying debt." Resource Savings Ass'n v. Neary, 782 S. W 2d
897, 902 (Tex.App.—PbPallas 1989, wit denied). It does not arise
out of the real estate foreclosure. 1d. See also First Commerce
Realty Investors . K-F Land Co., 617 S.W2d 806, 809
(Tex. G v. App. —Houston [14th Dist.] 1981, wit ref'dn.r.e.). Thus,

‘Unli ke the other docunents, the guaranties do not contain a
choi ce of | aw cl ause.



the prom ssory note and the guaranties, not the deed of trust,
create the right to a deficiency judgnent agai nst the guarantors of
a note. The deficiency judgnent clause in the deed of trust has no

effect in this case.?®

Because the deed of trust does not provide the source for the
action agai nst the defendants, the choice of |aw cl ause in the deed
of trust is not enforceable: the parties cannot be said to have
agreed that M ssissippi |aw would govern a deficiency judgnent
action against the guarantors. |If anything, it appears that the
parties agreed to the application of Texas |aw. The prom ssory
note, which in part creates the right to a deficiency judgnent
agai nst t he def endant guarantors, states that Texas | aw governs the
obligations arising under the note and | oan agreenent. Texas State
Mort gages, the predecessor in interest of plaintiff RTC, was a
direct party to this promssory note and presumably hel ped
negotiate the choice of |aw clause. The individual defendants
agreed to guaranty the enforcenent of the note and, as a
consequence, essentially ratified the choice of |aw clause. See

First Coomerce Realty Investors, 617 S.W2d at 809.

But even if the parties did not agree to the application of

Texas law, the sane result ensues. In the absence of an

81 n determ ning whet her the choice of |aw clause in the deed
of trust is "enforceable," this Court nust | ook to Texas | aw
because Texas supplies the applicable choice of |aw rules.
DeSantis, 793 S.W2d at 678. Texas cases therefore determ ne
whet her a deficiency action against the guarantors of a note
arises out of the deed of trust.



enforceabl e choice of |aw clause, the law of the state that has
"the nost significant relationship to the transaction and the
parties" nust be applied. See DeSantis, 793 S.W2d at 678 (quoting
Rest at enent (Second) of Conflict of Laws § 188 (1971)).° The state
that has the nost significant relationship to the transaction and

the parties in this case is Texas. First, Texas has greater

°Section 188 of the Restatenent, which the Texas Suprene
Court adopted in DeSantis v. Wackenhut Corp., 793 S.W2d 670,
678-79 (Tex. 1990), states the choice of |aw rul e governing
contract cases that do not involve an enforceable choice of |aw
clause. It provides:

(1) The rights and duties of the parties with respect to an
issue in contract are determ ned by the | ocal |aw of
the state which, with respect to that issue, has the
nmost significant relationship to the transaction and
the parties under the principles stated in § 6.

(2) I'n the absence of an effective choice of |aw by the
parties (see 8 187), the contacts to be taken into
account in applying the principles of 8§ 6 to determ ne
the |l aw applicable to an issue include:

(a) the place of contracting,
(b) the place of negotiation of the contract,
(c) the place of perfornmance,

(d) the location of the subject matter of the
contract, and

(e) the domcil, residence, nationality, place of
i ncor poration and place of business of the
parties.

These contacts are to be evaluated according to their
relative inportance with respect to the particular
i ssue.

(3) If the place of negotiating the contract and the pl ace
of performance are in the sane state, the |ocal |aw of
this state will usually be applied, except as otherw se
provided in 88 189-199 and 203.

Rest at enent (Second) of Conflict of Laws 8§ 188 (1971).



contacts with the transaction and the parties: (1) the parties
negoti ated and executed the note and guaranties in Texas; (2)
First Waco and First Tenple are Texas residents; (3) all of the
def endants, except one, were Texas residents or domciliaries at
the tinme that the note and guaranties were executed; and (4) the
note and guaranties, by their express terns, are wholly performabl e
in Texas. Under the Texas choice of |aw rules, these contacts
al one can be conclusive in determning the appropriate state | aw.
See Cook v. Frazier, 765 S. W 2d 546, 549 (Tex. App. —+Fort Wbrth 1989,
no wit) (applying Texas | aw because Texas resi dents negoti ated and
executed the contracts in question and nmade all contract paynents

in Texas).

Mor eover, Texas has a greater interest in the application of
its law. At stake here is whether Texas residents are |iable under
the personal guaranties they executed to a Texas corporation.
Texas has a direct interest in ensuring that Texas debts are
handl ed properly and that Texas debtors and creditors are treated
fairly. By contrast, Mssissippi has |little interest in this case.
In enacting their guaranty | aws, M ssissippi |egislators and judges
intended to protect M ssissippi citizens. There is no reason why
M ssi ssi ppi would have an interest in the application of its |aws
to resolve the clains of foreign creditors against foreign debtors.
Cf. Duncan, 665 S.W2d at 422. Thus, the relevant interests, as

well as the rel evant contacts, favor the application of Texas | aw.

W concl ude that, under either the choice of |awclause in the



prom ssory note or the nost significant relationship test, Texas
| aw governs the substantive issues in this case. The district
court did not err in determning that the choice of |aw clause in

the deed of trust is unenforceabl e.

C. The Merits of the Summary Judgnent

The principal issue in this case is whether the defendants
must bear responsibility for the unsatisfied indebtedness. The
guaranties state that the defendants nust pay the "indebtedness or
other liability ... which Northpark Joint Venture ... may now or at
any tinme hereafter owe" its creditors. According to the
defendants, this provisioninthe guaranties limts their liability
to the anobunt that Northpark woul d be obligated to pay First Waco
and First Tenple. Under the terns of the prom ssory note and | oan
agreenent, Northpark's debt is non-recourse, and Northpark cannot
be held liable for any unsatisfied indebtedness remaining after
forecl osure of the property in the deed of trust. The defendants
argue that, because Northpark is not |liable for the anount of debt

in the note, they al so cannot be held |iable.

The Texas rules for interpreting the breadth of a guaranty
agreenent are well established. In construing a guaranty contract,
the primary concern of the reviewing court is to ascertain the
intent of the parties. Coker v. Coker, 650 S.W2d 391, 393
(Tex. 1983). I f the guaranty is anbiguous, then the court nust
apply the "construction which is nost favorable to the guarantor.™

ld. at 394 n. 1. See also Oark v. Wal ker—Kurth Lumber Co., 689



S.wW2ad 275, 278 (Tex.App.—Houston [1st Dist.] 1985, wit ref'd
n.r.e.). But if the guaranty "can be given a certain or definite
meani ng or legal interpretation, then it is not anbiguous and the
court will construe the contract as a matter of |law. " Coker, 650

S.W2d at 393.

On notion for reconsideration of the state court summary
judgnent, the federal district court ruled that the guaranties
whi ch the defendants had executed were not anbi guous. The court
reasoned that "[d]espite the fact that Northpark is not liable for
t he i ndebt edness underl yi ng the Note, the i ndebt edness conti nues to
exist." District Court Opinion at 5. Noting that the guaranties
required the defendants to pay the "indebtedness," the district
court concluded that the defendants nust pay $3,202,500 of the
remai ni ng bal ance of the debt, and accordingly, it declined to

reconsider the state court summary judgnent.

Like the district court, we are persuaded that the guaranties
inthis case are not anbi guous. The word "i ndebt edness" is a | egal
term of art describing "[t]he state of being in debt, wthout
regard to the ability or inability of the party to pay the sane.”
Black's Law Dictionary 691 (6th ed. 1990) (enphasis added). The
fact that a debt is non-recourse does not change the fact that the

debtor is "in debt" to a creditor. Even though Northpark cannot be

10The guaranties limt the defendants' liability to a
maxi mum of $3,202,500. All of the parties agree that this anount
is the nost that the RTC can recover under the guaranties. The
def endants contend, however, that the RTCis not entitled to
recover any sum



held liable for the anobunt of debt inits prom ssory note, it still
incurred an "i ndebt edness” when it signed the note. The anopunt of
the indebtedness is the total sum reflected in the note, plus
interest and other costs. Since the defendants guarantied to pay
"any and al | i ndebt edness” whi ch Northpark owed its creditors under
the note, the defendants should be required to satisfy the debt up
to the express Iimt of their guaranties.! Any other construction
of the guaranties would el evate formover substance. Cf. FDI C v.

Uni versity Anclote, Inc., 764 F.2d 804, 807 (11th Cir. 1985). 12

' n Western Bank-Downtown v. Carline, 757 S.W2d 111
(Tex. App. —Houston [1st Dist.] 1988, wit denied), a Texas court
of appeal s addressed a situation simlar to the situation in the
instant case. The principal in Carline, Tex—-La Transportati on,
Inc., executed a $1, 000,000 prom ssory note to First Western
Bank. The guarantors agreed to pay "any and all indebtedness”
whi ch Tex—La "may now or may at any tinme hereafter owe" the Bank.
ld. at 114. Tex-La subsequently decl ared bankruptcy, and the
Bank sought to collect fromthe guarantors the unpaid principal,
post-petition interest and attorneys' fees. The guarantors did
not dispute that they were liable for the unpaid principal. They
argued, however, that they were not liable for the interest and
attorneys' fees. The court of appeals agreed. Noting that the
Federal Bankruptcy Act extingui shed Tex-La's obligation to pay
any post-petition interest and attorneys' fees, id. at 113 & n.

6, the court concluded that the guarantors also could not be held
liable for the interest and fees. 1d. at 114.

Wiile the facts in Carline are simlar to those here,
Carline is distinguishable. In Carline, the debt was
extingui shed; thus, there was no remai ning "i ndebt edness”
for which the guarantors woul d have been liable. In the
i nstant case, though, the debt continues to exist, even
though it is non-recourse. The principal may not be |iable
for the unsatisfied "indebtedness,” but there is a renmaining
"I ndebt edness" for which the guarantors can be held |iable.

12The facts in FDIC v. University Anclote, Inc. are simlar
to the facts in the instant case. University Anclote executed a
non-recourse prom ssory note in favor of Metropolitan Bank and
Trust Conpany. Janes C. Petersen executed a guaranty in which he
agreed to pay "all indebtedness and liabilities" which University
Ancl ote owed Metropolitan Bank. After University Anclote
defaulted, the FDI C, as successor of the defunct Metropolitan
Bank, sought recovery from Petersen on his guaranty. Petersen



We recognize that, as a general rule, the liability of a
guarantor is equal to that of its principal. Technical Consultant
Serv., Inc. v. Lakewood Pi pe of Texas, Inc., 861 F.2d 1357, 1363
(5th Cir.1988) (interpreting Texas |aw). But we al so recogni ze
that there is an exception to the general rule: if the guarantor
agrees, a guaranty contract can inpose greater liability upon the
guarantor than the note inposes upon the principal. See Wstern
Bank—Downt own V. Carline, 757 S.w2ad 111, 114 n. 7
(Tex. App. —Houston [1st Dist.] 1988, wit denied); Sinpson v. Mank
Dallas, N. A, 724 S.W2d 102, 110 (Tex. App. —bBal las 1987, wit ref'd
n.r.e.). By agreeing to pay the "indebtedness," the defendants

agreed to accept greater liability for the debt.

The defendants conplain that they did not intend to "obligate
t hensel ves to pay the non-recourse portion" of the debt. However,
when the guaranties are examned in |ight of the underlying note,
it appears clear that the defendants indeed intended to accept
greater liability for the debt. The note provides that the
guarantors of the debt are excluded from its non-recourse

protection:

Notw thstanding the promse to pay contained herein and
notw t hst andi ng any of the other provisions of this Note or of
any other instrunent evidencing, securing the paynent of or

argued that he could not be held |Iiable because the original
prom ssory note was non-recourse. Applying Florida | aw, the
Eleventh Circuit ruled that the guaranty was not anbi guous. 764
F.2d at 807. It noted that "[n]erely because Ancl ote cannot be
held liable for a deficiency judgnent does not nean that Anclote
did not incur an indebtedness when it signed the note."” 1d. at
806.



executed in connection with this Note (except to the extent
ot herwi se provided with respect to the guaranties which are
execut ed on even date herewi t h and whi ch guarant ee portions of
t he i ndebt edness evi denced hereby (" Guaranti es") and except to
the extent otherw se provided in the Profit Sharing Agreenent
and except as otherw se provided in the imediately foll ow ng
sentence), the undersigned shall have no liability for the
i ndebt edness and obligations of the undersigned pursuant to
the Deed of Trust or any other instrunment securing this Note
or the l|oan evidenced hereby or executed in connection
herewith or for the accrued and unpaid interest on this
Note. . ..

Prom ssory Note at 4 (enphasis added).!® The defendants cannot
reasonably argue that they did not intend to obligate thenselves to
pay the non-recourse portion of the note when the note itself

excl udes guarantors fromits non-recourse protection.?

In sum we find that under Texas | aw t he defendants nust bear
responsibility for the unsatisfied indebtedness, up to the limt

stated in their guaranties. Wile Northpark is not liable for the

B\When a guaranty agreenent is absolute and unconditional,
the defendants are deened to have incorporated all of the terns
of the note into the guaranty. Hopkins v. First Nat'l Bank, 551
S.W2d 343, 345 (Tex.1977); First Bank of Houston v. Bradley,
702 S. W 2d 683, 686 (Tex.App.—Houston [14th Dist.] 1985, no
wit). Under Texas law, a guaranty is absolute and unconditi onal
if it "requires no condition precedent to its enforcenent agai nst
the guarantor other than nere default by the principal debtor."
United States v. Vahlco Corp., 800 F.2d 462, 466 (5th Cr.1986).
The guaranties in this case do not require a condition precedent
to enforcenent other than Northpark's default. The fact that the
guaranties limt the guarantied amount to $3, 202,500 does not
precl ude them from bei ng absol ute and unconditional. See Arndt
v. National Supply Co., 633 S.W2d 919, 923 (Tex. App. —Houst on
[14th Dist.] 1982, wit ref'd n.r.e.).

4The defendants suggest that the non-recourse provision of
the note does not exclude themfromits protection. |ndeed,
according to the defendants, the non-recourse provision supports
their argunent that they are not liable for the unsatisfied
i ndebt edness because it recognizes that the guaranties only
"guar antee portions of the indebtedness.” At nobst, however, we
believe that this | anguage sinply reflects the fact that the
guaranties are limted to a maxi num of $3, 202, 500.



anount of its debt, it nonetheless has incurred an indebtedness.
Because t he guaranti es unanbi guously state that the defendants nust

pay the unsatisfied "indebtedness," the defendants have agreed to
accept greater liability for the debt. This is especially true
since the note itself excludes guarantors from its non-recourse
protection. W conclude that the district court did not err in

refusing to reconsider the state court summary judgnent.

D. "Reasonabl e" Attorneys' Fees

The defendants argue that the district court erred in
granting the RTC a specific sunmary judgnment of $93,463.60 in
attorneys' fees. The guaranties provide for the recovery of
"reasonabl e" attorneys' fees, and according to the defendants, the
use of the term "reasonable" renders the amount of recoverable

attorneys' fees a genuine issue of material fact. W disagree.

A party that noves for sunmary judgnent bears the burden to
establish that its opponent failed to raise a genuine issue of
material fact. Celotex Corp. v. Catrett, 477 U S. 317, 323, 106
S.Ct. 2548, 2552, 91 L.Ed.2d 265 (1986). |If the crucial issue is
one on which the novant wll bear the ultimate burden of proof at
trial, then the novant can satisfy its sunmmary judgnment burden by
subm tting evidentiary docunents that establish all of the el enents
of the claim or defense. | d. The burden then shifts to the
nonnmovant to denonstrate that summary judgnent is inappropriate.
Lavespere v. Niagara Mach. & Tool Wrks, Inc., 910 F.2d 167, 178
(5th Gir.1990).



In the instant case, the RTC satisfied its initial summary
judgnent burden. It submtted an affidavit fromits attorney, G
Denni s Sheehan, who described the billable rate and the hours
expended and concluded that "[t]he total amount of $93,463.60 is a
reasonabl e anmount for services rendered in this matter." The
burden then shifted to the defendants to denonstrate that summary
j udgnent was i nappropri ate. The defendants could have filed a
counter affidavit contesting the billable rate that the RTC cl ai ned
was "reasonable,” or they could have filed an affidavit arguing
that the billable hours clained in the Sheehan exhibit were
unr easonabl e. However, the defendants did neither of these things.
They have failed to sustain their burden to denonstrate that

summary judgnent was i nappropriate. See Fed.R Cv.P. 56(e).

I11. CONCLUSI ON
We are unable to conclude that the district court erred in
granting sunmary judgnent in favor of the RTC Accordi ngly, we

affirmthe judgnent of the district court.

AFFI RVED.



