UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 91-1626

UNI TED STATES OF AMERI CA
(Appel | ee)
V.
JOHN W LLI AM PEDEN
( Def endant - Appel | ant)

Appeal fromthe United States District Court
for the Northern District of M ssissippi

( My 12, 1992 )

Before POLI TZ, Chief Judge, GARZA, Reynaldo G, and WENER, G rcuit
Judges.
GARZA, Reynaldo G, Crcuit Judge:

Def endant appeals his conviction by a jury of kidnapping,
sexual abuse, and sexual abuse of a mnor. For the reasons stated

bel ow, we affirm Defendant's conviction in all respects.

PROCEDURAL HI STORY

Appel  ant John WIIiam "Buddy" Peden, age 37, was charged in
a three count indictnent with kidnapping, sexual abuse and sexual
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abuse of a mnor, in violation of 18 U.S.C. 88 1241, 2242 and 2243.
At arrai gnnent, Peden entered a plea of not guilty to all charges.
Peden filed a Mdtion to Dismss the kidnapping count, which the
district court denied at the close of the Governnent's case. Peden
filed Motions in |imne seeking the exclusion of evidence of prior
convi ctions and m sconduct, which the district court deferred until
trial. The district court ultimately held that Peden's prior
Tennessee conviction for sexual abuse of a girl under age 13 was
adm ssi bl e under Federal Rules of Evidence 404(b) and 609. Peden
also filed a Motion for an Order requesting the district court to
subpoena the Youth Court and Wl fare Departnent records of the
all eged victimfor purposes of an in canera review by the district
court and for authority for Peden's expert to review the sane
records. The district court granted this Motion.

After a three day trial, a jury convicted Peden on all three
counts. He filed Mdtions for a New Trial and Judgnents of
Acquittal which the district court denied.

Based on Peden's crimnal history, the court classified him
under the maxi num Category VI with a total offense |evel of 39.
The district court sentenced Peden to 32 years inprisonnent on the
ki dnappi ng count, 20 years on the sex abuse count, and 5 years on

the sexual abuse of a mnor count, to run concurrently.

FACTS
On Friday, Septenber 21, 1990, Peden, who was living in a

trailer park in @Guntown, Mssissippi wth his sister, G ndy



Jackson, invited four young girls who lived in the area for an
evening of skating at a local rink. The girls were Peden's nine
year ol d niece, a neighbor, also age nine, a six year old who was
cel ebrating her birthday, and the victim MN.,! who had turned 15
t he previ ous Sunday.

M N. stood four feet ten inches tall and wei ghed 107 pounds.
Wi | e Peden cl ai ned that he thought that she was 16, he admtted at
trial that she did not |look that old. MN., who had a history of
negl ect by her alcoholic nother, was under the foster care of a
distant relative, Earl Coggins, and his wife.? Coggins owned the
trailer park where Peden's sister resided.

Peden had grown up in the area, but had lived away for several
years.® Peden nobved in with his sister two nonths before the
incident in question. For a few weeks before the skating party,
Coggi ns had enpl oyed Peden on a roofing job at the trail er park.
During that tinme, Peden developed a friendly rapport with MN.*

On the afternoon of Friday, Septenber 21, Coggins at first
refused to let MN attend the skating party. Peden, however,
t el ephoned Coggi ns and convinced himto allow MN. to go. Upon

arrival at the rink, the younger girls went in, but MN renained

. To protect the victims privacy, we refer to her by the
initials "MN."

2 Appel l ant's expert psychiatric witness testified that
M N. had been sexually abused as a young chil d.

3 The jury was not told that part of his absence was
spent in the Mssissippi penitentiary for drug distribution.

4 Peden clainms that M N told himthat her 15th birthday
was in fact her 16th.



behind with Peden to search for noney she had | ost.?®

About an hour |ater, Peden invited M N to acconpany himto a
Wendy's fast food establishnent. MN. accepted, despite the fact
that her father had adnoni shed her not to [eave the rink. \Wen
they reached Wendy's, Peden did not stop the vehicle. Wen MN
asked why t hey were not stopping, Peden answered "what do you think
| planned this for?"® Peden then drove MN up to an area of
federal land called the Natchez Trace. According to MN., he
gr abbed her roughly by the wists, ordered her to renove her pants
and underwear, clinb on top of himand have sex with him?’ After
ej acul ating inside her, Peden drove M N back to the rink. They
had been gone about half an hour.

M N. did not speak of the rape to anyone for a few days. In
the neantine, Coggins discovered that Peden was having an affair
with Arlinda Collier, Coggins' stepson's wfe. M N. overheard
Coggins telling his wife, Shirley, about it. MN. began crying and
related the facts to Coggins.® On Cctober 5th, Coggins reported

the rape to MN.'s caseworker, Myrtle Cark

5 According to Peden, they kissed and petted for ten
m nut es.

6 According to Peden, they did not stop because MN. said
t hat she was not hungry.

! Peden admts to having sex with MN., but clains it was
upon her initiative.

8 The testinmony of M N, who clainmed not to have been at
home during the phone call, conflicts with the governnent's

version of the events in this respect.
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ANALYSI S

Peden argues that the district court erred in admtting
evidence of a prior conviction and in refusing to admt into
evidence MN.'s Welfare and Youth Court records. Mreover, Peden
contends that the district court erred in refusing to quash the
ki dnappi ng count. Finally, Peden maintains that the evidence was
insufficient to convict and that therefore the district court erred
in denying his Mdtions to Acquit. W are unconvinced by Peden's

argunents.

|. The District Court did not Err in Admtti ng Evi dence of Peden's

Pri or Tennessee Conviction of Agqgravated Sexual Battery.

Peden was convicted on My 1, 1990 of aggravated sexual
assault in Tennessee. The district court allowed the conviction in
as evidence under Section 404(b) of the Federal Rule of Evidence,
whi ch states:

Evi dence of other crines, wongs, or acts is not
adm ssi ble to prove the character of a person in order to

show action in conformty therewith. It may, however, be
adm ssi bl e for other purposes, such as proof of notive,
opportunity, intent, preparation, plan, know edge,

identity, or absence of m stake or accident.
The conviction arose froma confession that Peden had fondl ed
a child under the age of thirteen who had been briefly left in his

care by a girlfriend. In United States v. Beechum 582 F.2d 898

(5th Gr. 1978) (en banc), cert. denied, 440 U S. 920 (1979), we

dealt exhaustively with the conplicated problem of adm ssion of
extrinsic evidence under this Rule. The drafters of Rule 404(Db)
recogni zed, as common |aw courts have |ong recognized, that
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adm ssi on of prior wongful acts sinply to showthe defendant's bad
character, notw thstandi ng that one possessed of a bad character is
more likely to commt a crine than one who is not, is likely to
prejudice the jury and blind it to the real issue of whether the
defendant is guilty of the crime charged. For exanple, the jury
may feel unsure that the governnment has proven its case, but decide
that the defendant is an evil person who belongs in prison anyway.
The jury may wi sh to punish the defendant for the prior act, even
if they are unconvinced that he commtted the act charged.
Mor eover, the jury may be unconvinced that the defendant commtted
either act, but that he nore than likely commtted at | east one of
t hem and shoul d be puni shed.

Due to the dangers of adm ssion of evidence of prior wongs,
courts nust engage in a two-step process: (1) The extrinsic act
evi dence nust be relevant to an issue other than the defendant's
character, and (2) the evidence nust possess probative val ue that
is not substantially outweighed by the danger it presents of
"unfair prejudice, confusion of the issues, or msleadingthe jury,
or by consideration of undue delay, waste of tine, or needless
presentation of cumulative evidence." Beechum 582 F.2d at 911

Peden argues that the prior convictionis irrelevant, despite
its close proximty in tine to the charged offense. According to
Section 39-13-504(a) of the Tennessee Code, "[a]ggravated sexual
battery is unlawful sexual contact with a victimby the defendant
or the defendant by a victim acconpanied by any of the

circunstances listed in 8§ 39-13-502(a)." Wile sone of the listed



ci rcunst ances involve force and the threat thereof, one of those
circunstances is that "[t]he victimis less than thirteen (13)
years of age."

Peden argues that this is not relevant to his intent as to the
charge under 18 U.S.C. § 2242° because, Peden argues, that statute
requires the use of force or the threat thereof. W do not agree,
as in the Tennessee statute, that the federal statute includes
provisions regarding those incapable of resisting or those
i ncapabl e of appraising the nature of the act.

In addition, Peden argues that the district court inproperly
admtted the Tennessee conviction in that the governnent clained
that it proffered the evidence to establish Peden's intent
notw thstanding that Peden admtted to having sex with MN

Peden's argunent | acks nerit. The Tennessee conviction goes to his

o According to this statute:

Whoever, in the special maritine and territorial
jurisdiction of the United States or in a Federal prison,
know ngl y- -

(1) causes another person to engage in a sexual act by
threatening or placing that other person in fear (other
than by threatening or placing that other person in
fear that any person will be subjected to death,
serious bodily injury, or Kkidnaping); or

(2) engages in a sexual act with another person if that
ot her person is--

(A) incapable of appraising the nature of the
conduct; or

(b) physically incapable of declining
participation in, or comrunicating unwllingness
to engage in, that sexual act.



intent to take advant age of one i ncapabl e of resisting or unable to
appreciate the act, as well as his know edge that young children
are easily victimzed. W note that famly friends testified that
MN was a "slow' child who acted young for her age. Finally, we
note the simlarity between the Tennessee facts and those of the
case before us. In both cases, Peden had worked to gain the trust
of those who | eft himin charge of young girls. |In both cases, one
of the girls present was having a birthday.

Regarding the second part of the Beechum test, we do not
believe that the district court abused its discretion in
determ ning that the probative val ue of the evi dence outweighed its
potentially prejudicial effect. Inreview ng Rule 403 findi ngs, we
give "great deference to the court's infornmed judgnent and wll
reverse only after a clear showng of prejudicial abuse of

discretion." United States v. Rocha, 916 F.2d 219, 241 (5th Cr

1990), cert. denied sub nomH nojosa v. United States, 111 S. C

2057 (1991).

We have noted that the danger that the jury wll punish the
def endant for the extrinsic offense rather than judge his guilt or
i nnocence of the charged offense "is particularly great where ..
the extrinsic activity was not the subject of a conviction..."
Beechum 582 F.2d at 914. The danger is not so great where, as
here, there was a conviction and the jury is less likely to take it
upon thensel ves to punish the accused for the extrinsic act.

Finally, Peden clains that the district court erred by failing

to make an on-the-record evaluation of its findings on the question



of the balance between the probative value of the extrinsic
evidence as opposed to its potentially prejudicial effect as

required by United States v. Robinson, 700 F.2d 205, 213 (5th Cr

1983). This contention is without nerit. The district court made
explicit findings, citing cases fromboth this and other Crcuits,
as well as lawreview comentary. Record vols. |V, 270-73; V, 472.
No remand is necessary for us to determne that the district court

did not abuse its discretion.

1. The District Court did not Err in Refusing to Admt into

Evidence M N.'s Youth Court and Wl fare Fil es.

Prior to trial, Peden noved for in canera review of MN.'s
records on file with the M ssissippi Departnent of Human Servi ces.
In response, the district court stated:

| have exam ned carefully the records fromthe Lee County

Wel fare Departnent and the Lee County Youth Court. |'m
of the opinion that there's nothing in these records
that's adm ssible evidence; however, | feel that the

expert's for both the governnent and t he def endant shoul d
have access to those Youth Court records. Now, that's
sonething that's governed very strictly by state | aw, the
accessibility to those records. And | want to see that
the privileges are adhered to as nmuch as possi ble, at the

sane tinme be fair to both parties. What | suggest is
t hat you have your experts just cone here in ny chanbers
and | will make these Youth Court records available to
both of them here in chanbers. Because | think that

there are sone docunents in that file that are
categorized as the type of data or information that
experts in this type of case mght rely upon, although I
don't think there's anything that's adm ssi bl e under Rul e
-- particularly under Rule 412 of the Federal Rules of
Evi dence. However, | feel that these experts should have
access to this information.

Peden clains that the records should have been admtted
because it "is evident fromthe record [that] the District Court
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found i nformati on which was clearly material to the defense of the
charges." Defendant's Brief at 22. W cannot read anything of the
kind into the district court's statenent. The statenent indicates
quite the opposite.

Mor eover, Peden's expert reviewed the file and reported its
contents to Peden's counsel, who made use of it 1in cross-
exam nati on. Peden's counsel never, however, nmade a proffer of
evi dence under Rule 412(c). Even now, Peden does not i ndicate what
parts of the records his expert indicated would be relevant and
t heref ore possi bly adm ssi bl e under Rule 412. W concl ude that the
district court did not abuse its discretion in denying

adm ssibility of these highly sensitive records. See United States

v. Acosta, 763 F.2d 671, 693 (5th Cr.), cert. denied sub nom

Weenpe v. United States, 474 U. S. 863 (1985).

[, The District Court did not Err in Refusing to Quash the

Ki dnappi ng Count .

Peden argues that the district court erred as a matter of |aw
in denying his notion to quash the Kkidnapping count under 18

US CA § 1201. Peden relies on Governnent of Virqgin |Islands v.

Berry, 604 F.2d 221 (3d Gr. 1979), in which the Third Grcuit, in
an opi nion construing the Virgin |Islands ki dnappi ng statute, which
issimlar tothe statute at issue, reversed defendants' conviction
on the ki dnappi ng count because what really occurred was sinply a
r obbery. In that case, friends of the victim who had given him

marij uana, which he had sold, demanded that he return the sale
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proceeds. When the victimcould not return all of the noney, they
drove himonto a secluded road, telling himthat they were calling
upon anot her friend and woul d drive himhone afterwards. | nstead,
t hey stopped at a beach, whereupon the "ki dnappers"” told the victim
to renove his clothes and go for a swm The ki dnappers then drove
off with the victims clothes and wallet, telling himthat if he
did not have the noney by the next norning, he would be killed.
Id. at 222-23.

As the Third G rcuit noted, both the Virgin Islands statute
and the federal statute at issue nmake it unlawful to "inveigle"
soneone to travel for the inveigler's unlawful purpose.® Taken
literally, the victimin Berry was "invei gl ed" because he was t aken
to the beach on fal se pretenses. 1d. at 225. The victim however,
was not aware that he was detained until about the tinme that the
robbery took place.' The Court found that four factors should be
used i n determ ni ng whet her ki dnappi ng shoul d be i ncl uded above and
beyond the offense which was the object of said "kidnapping."

These factors are:

10 18 U.S.C. A 8§ 1201 provides:

(a) Whoever unlawful ly sei zes, confines, inveigles,
decoys, kidnaps, abducts, or carries away and hol ds for
ransom or reward or otherw se any person, ... when --
(2) any such act against the person is done within the
special maritinme and territorial jurisdiction of the
United States; ... shall be punished by inprisonnent
for any termof years or for life.

1 But see United States v. Hughes, 716 F.2d 234, 239 (4th
Cir. 1983)("a kidnapping victimwho accepted a ride from soneone
who msled her into believing that she woul d be taken to her
desired destination was 'inveigled or 'decoyed' within the
meani ng of the federal kidnapping statute.").

11



(1) The duration of the detention or asportation; (2)

whet her the detention or asportation occurred during the

conmm ssion of a separate offense; (3) whether the

detention or asportation which occurred is inherent in

the separate offense; and (4) whether the asportation or

detention created a significant danger to the victim

i ndependent of that posed by the separate offense.

ld. at 227.

W find it unnecessary to decide whether to adopt the Berry
test for we find that, even if we did adopt it, the kidnapping
charge in the case before us survives the test. Unlike the facts
of Berry, M N was aware that Peden was not taking her to Wendy's
for sone tine prior to the actual rape. Moreover, the asportation
and detention went beyond that necessarily inherent in rape. As
the governnent stated in oral argunent, there would be no
ki dnapping if, for exanple, Peden had nerely taken MN. off to the
bat hroom at the skating rink and had raped her there. Finally,
MN. testified that she was in great fear of harmfrom Peden after
the rape. She stated that after he raped her, he opened the gl ove
conpartnent in an unsuccessful search for "sonething bad." W
certainly cannot say that MN.'s fear was unreasonabl e.

We do not nean to di scount the danger of multiplicity. Courts
must al ways be careful to avoid convicting a defendant for a crine

which is in effect a necessary elenent of another crinme for which

the defendant has al so been convicted. See United States V.

Lenpns, 941 F.2d 309 (5th CGr. 1991).'2 For the reasons stated

12 Courts nust also avoid nmultiplicity in sentencing. For
a particularly well reasoned case in this regard, see United
States v. Mkalajunas, 936 F.2d 153 (2d Cr. 1991)(district court
erred in enhancing offense | evel on the basis that the defendant
restrained the victimwhile stabbing him since stabbing
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above, however, we do not believe that such is the case here.

V. The Evidence Sufficed to Convict Peden on All Counts.

Peden, claimng that the evidence was insufficient for a
rational jury to convict him argues that the district court erred
denying his notions to acquit on all counts. W find his argunents
conpletely lacking in nerit.

When presented with a claimthat the evidence did not suffice
to support a crimnal conviction, we reviewthe verdict of the jury
to determne whether, viewng the evidence in the I|ight nopst
favorable to the prosecution, a rational trier of fact could have
found the essential elenents of the conviction beyond a reasonabl e

doubt. United States v. Carrion-Caliz, 944 F. 2d 220, 224 (5th Cr

1991), cert. denied, 118 L.Ed.2d 217 (1992).

Regar di ng t he ki dnappi ng charge, M N. testified that she would
not have left the skating rink with Peden had she known that they
were not going to Wendy's. She testified that she felt that she
could not get away. As Peden hinself admts to having sex wth
her, the jury could certainly have found that sexual gratification
was Peden's object in the asportation.

Regardi ng the charge of sexual abuse, there is no question
t hat Peden had sex with MN. MN. testified that she was afrai d of
Peden, which the jury could have easily believed as Peden is a
| arge man. Moreover, the jury was justified in believing the

testinony of the prosecution's expert witness to the effect that

necessarily involves sone restraint).
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M N. was incapable of declining or comrunicating unwillingness to
Peden's forceful requests even if she were unwilling. Peden clains
that MN was a mature girl who could take care of herself,
contending that this is shown by Coggins' willingness to all ow her
togooninterstate trips with truck drivers. Wat Coggins in fact
stated was that he let MN travel on a couple of occasions wth
his brother-in-law. Mreover, Peden clains that he is exonerated
because M N. stated that she felt partly responsi ble for the rape.
Despite pressing on cross-exam nation, however, Peden's counse
failed to elicit any reason why MN. felt responsible. The jury
was certainly justified in <concluding that guilt feelings
experienced by a viol ated teenager do not prove that the victi mwas
responsi ble for the crine.

Finally, in regards to the charge of sexual abuse of a m nor,
Peden argues that the jury could not have reasonably believed that
Peden believed that M N was younger than 16. This contention is
frivolous. MN. denied Peden's claimthat she told himthat she

was 16: even Peden admtted that M N did not | ook 16

CONCLUSI ONS

We concl ude that the district court properly admtted evi dence
of the Tennessee conviction and did not abuse its discretion in
refusing to admt the Welfare and Youth Court records. Nor did the
district court err in refusing to quash the ki dnappi ng count or in
denyi ng Peden's Motions to Acquit. Therefore, the judgnent of the

district court is
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AFF| RMED.
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