IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 91-1822
(Summary Cal endar)

Joe Rosas and Henry Perez,
| ndi vidually and d/ b/a C eburne
Joint Venture No. One
and Beatrice Rosas,
Pl aintiffs-Appellants,

ver sus

The United States Small Busi ness
Adm ni strati on, Meadowbr ook
Nat i onal Bank, Mel B. Wl de, and
Ray Col lins, Substitute Trustee,
Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Northern District of Texas

(May 21, 1992)

Bef ore JONES, DUHE, and WENER, Circuit Judges.
Per Curiam

Pl aintiffs-Appellants, Joe Rosas and Henry Perez, individually
and doi ng busi ness as C eburne Joint Venture No. One, and Beatrice
Rosas (collectively "Appellants” or "the Joint Venture"), appeal
summary judgnments in favor of the United States Snmall Business
Adm nistration (the SBA), its substitute trustee Ray Collins
(Collins), Meadowbrook National Bank (Meadowbrook), and its
president Mel B. Wlde (WIlde). Finding no reversible error, we

affirm



| .
FACTS AND PROCEEDI NGS

I n August of 1987, the Appellants obtained a $280, 000 | oan,
anortized over 20 years, from a third party bank, |ndependence
Mort gage (I ndependence), for permanent financing of a convenience
mar ket to be constructed by the Joint Venture. The SBA provi ded an
85 percent guaranty for the loan. Another third party bank, the
First National Bank of C eburne (First Bank) agreed to provide
interim funding and was given a first lien on the property. I n
| ess than a year, the Joint Venture becane delinquent on the First
Bank | oan because, according to Rosas and Perez, the $280, 000 ran
out before construction was conpl et ed.

The Joi nt Venture then obtained a commtnent froml ndependence
to increase the anount of the permanent nortgage | oan by $30, 000,
but First Bank refused to advance the additional funds. Even
w thout the additional funds, in July of 1988, Rosas and Perez
decided to open the nmarket, despite inconplete construction and
| ack of capital with which to purchase inventory.

The next nonth, Rosas negotiated® with Mel WI de, president of
Meadowbr ook Nati onal Bank, about providing the needed financing.
In early Septenber, Meadowbrook issued a 60-day commtnent to the
Joint Venture in which it agreed to fund a $400, 000 | oan anorti zed

over 20 years if the SBA agreed to an 80 percent guaranty. The

There seens to be sone di sagreenent with respect to whet her
it was Rosas or WI de who suggested that Meadowbr ook consi der
extending a loan to the Joint Venture. The discrepancy is not,
however, material to the sunmary judgnent.
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resul ting SBA | oan package, however, called for an anortization of
15 years instead of 20, and a guaranty of 85 percent instead of
80. ?

Later in Septenber, First Bank as the initial interim]lender
posted the market property for foreclosure, and demanded turnover
of all equipnent and inventory securing its | oan.

In Decenber, at the closing of the $400,000 |oan, the
Appel l ants signed an SBA Authorization and Loan Agreenent (the
Aut hori zation), previously approved by the SBA, which reflected the
15 year anortization and 85 percent guaranty. The Authorization
specified the proportions of the $400,000 that were to be used for
the purchase of |l|and, equipnent, and inventory, and for
construction. The Appellants claimto have protested the 15 year
anortization, stating they were told by Wlde to sign the note as
is, and he would later nodify the anortization to 20 years.

At the closing, Meadowbrook and the SBA al so di scovered that
several mechanics and nmaterial men's |iens, aggregating $55, 801. 70,
for debts incurred by the Joint Venture in the initial construction
still stood against the market property. The Appellants contend
that the lien creditors had not perforned their contracts in
accordance with specifications, and thus were not entitled to be
paid. Nevertheless, the title insurance conpany woul d not issue a
title policy unless the liens were released, so Meadowbrook

negotiated lien payoffs with nost of the creditors, and agreed to

2Al t hough Meadowbr ook argues on appeal that the SBA woul d
only approve a 15 year payout, the guaranty application, nmade by
W de on behal f of Meadowbr ook, requested only a 15 year payout.
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add $25,000 to the |oan package to acconplish the lien payoff.
Wl de clainms that Rosas and Perez disputed only one of the |iens,
for which Meadowbr ook escrowed the payoff pending a resol ution.

Once all of the settlenent charges were paid, including |ien
creditors and First Bank, there remained virtually no noney for
conpl etion of the market or purchase of inventory. Therefore, the
Appel l ants closed the market and began searching for additiona
f undi ng. After an aborted attenpt to secure funding through
anot her bank, the Appellants returned to Meadowbrook. It agreed to
fund an addi ti onal $80, 000 | oan, agai n guaranteed by the SBA. This
ti me Meadowbr ook retained $25,000 of the $80,000 to pay off an
interimloan,?® and used anot her $24,206.36 to service the $400, 000
debt. Apparently, the Appellants received the remining $30, 000
for operating capital.

The Appellants also maintained an operating account at
Meadowbr ook into which they deposited all receipts of the market.
The Appel lants contend that in June of 1989, Meadowbrook began to
di shonor sone checks drawn agai nst the operating account despite
the presence of sufficient funds to pay the checks. Meadowbr ook
agrees that on at | east one occasion it did refuse to honor a check
even though there were sufficient funds, justifying its action on
the ground that the Appellants were attenpting to purchase
equi pnent in violation of the limtations set forth by the SBA's

Aut hori zati on and Loan Agreenent for the $80, 000.

3t is not clear fromthe record whether this $25,000 is the
sane $25, 000 added to the original $400,000 to cover the payoff
of the creditors.



Late in 1989, the Appell ants agai n approached Meadowbr ook for
addi tional funding. The Appellants were at |east six nonths
del i nquent on both the $400,000 note and the $80,000 note.
Meadowbr ook refused the additional funding. In January of 1990
Meadowbr ook requested that the SBA purchase its guaranties, which
it agreed to do. Thereafter, the SBA initiated foreclosure.

The Appel l ants brought suit in Texas state court against the
SBA and Ray Collins, the substitute trustee, for promssory
estoppel and to enjoin the SBA' s foreclosure action. They al so
brought actions against Meadowbrook and WIlde for breach of
contract, negligent m srepresentation, breach of duty of good faith
and fair dealing, duress, and breach of depository agreenent. The
SBA renoved the action to federal district court. After initially
denying notions to dismss and notions for summary judgnent filed
by the SBA and Collins, the court granted sunmary judgnent to
Meadowbr ook, W1 de the SBA, and Collins.

In its nmenorandum order, the district court rejected the
Appel l ants' contention that the statenents nade by Wlde at the
Decenber closing of the $400,000 loan were negl i gent
m srepresentations. I nstead, the court found them to be
i nadm ssi ble under the parol evidence rule. The court also
rejected the Appellants' claimfor breach of duty of good faith and
fair dealing, finding that Texas does not recognize such a duty
fromlender to borrower. And the court rejected the duress claim

because it found that the Appellants' assertions were concl usory



and unsupported by fact or authority. The court did not address
the breach of depository agreenent claim

The Appellants tinely appealed the district court's final
j udgnent .

.
STANDARD OF REVI EW

This court reviews the grant of sunmmary judgnent notion de
novo, using the sane criteria used by the district court in the
first instance.* W "review the evidence and inferences to be
drawn therefrom in the light nost favorable to the non-noving
party."® Summary judgnent is proper "if the pleadings,
depositions, answers to interrogatories, and adm ssion on file
together wwth the affidavits, if any, showthat there is no genui ne
i ssue as to any material fact and that the noving party is entitled
to a judgnment as a matter of law."® Fed.R Civ.P. 56(e) requires
that when a proper notion for sunmmary judgnent is nmade, the non-
movi ng party nust set forth specific facts showing that there is a
genui ne issue for trial.” The nere exi stence of an all eged fact ual
di spute between the parties will not defeat an otherw se properly

supported notion for summary judgnent. A dispute about a materi al

‘Wl ker v. Sears, Roebuck & Co., 853 F.2d 355, 358 (5th Gir.
1988) .

°Bat on Rouge Bl dg. & Constr. Trades Council v. Jacobs
Constructors, Inc., 804 F.2d 879, 881 (5th Cr. 1986) (per
curiam)(citing Southmark Properties v. Charles House Corp., 742
F.2d 862, 873 (5th Cir. 1984)).

Fed. R CGiv.P. 56(c).
‘Anderson v. Liberty Lobby, Inc., 477 U S. 242, 250 (1986).
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fact is genuine "if the evidence is such that a reasonable jury
could return a verdict for the nonnoving party."® "Material facts"
are "facts that mght affect the outconme of the suit under the
governing law "®
L1,
ANALYSI S

A Negl i gent M srepresentation

The district court rejected the Appellants' contentions that
Wl de's statenent at the closing, indicating that he woul d convert
the loan froma 15 to a 20 year payout if the Appellants woul d sign
the note, was a negligent m srepresentation. The court concl uded
that the statenent was i nadm ssi bl e under the parol evidence rule.
We agree.

Even assumi ng the Appellants' allegations are true, Wlde's
all eged representations fall squarely within the anbit of the parol
evi dence rul e nmaking such representations inadm ssible evidence.
As a basic rule of Texas contract construction, if a contract is
cl ear and unanbi guous on its face, courts will not consider ora
representations by the parties in interpreting the contract.?°

Par ol agreenents, negotiations and representations are i nadm ssi bl e

81d. at 248.
°l d.

R & P Enterprises v. La GQuarta, Gavrel & Kirk, Inc., 596
S.W2d 517, 519 (Tex. 1980).




i n Texas and cannot be used to alter the express terns of a witten
contract. !

In an attenpt to escape the parol evidence rule, the
Appel lants maintain that they are not attenpting to contradict the
terns of the $400, 000 note, but are sinply attenpting to prove that
Wl de's representations induced themto execute a note contai ning
terms to which they did not agree. Such an assertion cannot save
the Appellants. Texas courts bind parties to the express terns of
the prom ssory notes they execute. As the Texas suprene court held
in a case involving a | oan agreenent,

Aparty toawitten agreenent (prom ssory note) is charged as

a matter of law wth know edge of its provisions and as a

matter of |aw cannot claim fraud when he is bound to the

provi sions unl ess he can denonstrate he was tricked into its
execution. '?
Therefore to fall within this exception to the parol evidence rule,
a party nust prove that he was fraudulently induced to enter a
contract. Absent a showing by the Appellants that WIde
fraudul ently i nduced themto execute t he $400, 000 note, evi dence of
representati ons and negotiations prior to execution of the note is

i nadm ssi bl e.

In Sinpson v. MBank Dallas, N A, a guarantor attenpted to

avoid liability on a note by claimng that the bank represented

prior to execution that his signature was a "nere technicality" and

11Texas Export Devel opnent Corp. v. Schl eder, 519 S. W 2d
134, 137 (Tex. Cv. App. - Dallas 1974).

2Town North National Bank v. Broaddus, 569 S.W2d 489, 492
(Tex. 1978)(quoting Texas Export, 519 S.W2d at 139).

13724 S.W2d 102 (Tex. Giv. App. - Dallas 1987).
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that MBank would not attenpt to enforce its guaranty. The court
upheld the trial court's grant of sunmary judgnent for MBank,
stating:

The law is well settled that in order for [the guarantor] to
prove fraud in the inducenent sufficiently to allow an
exception to the parol evidence rule to cone into play, he
must show sone type of trickery, artifice or device enpl oyed
by MBank in addition to showi ng that MBank represented to him
that he would not be liable on the guaranty.

The Appel | ants have presented no evidence that the Meadowbr ook or
W de enpl oyed any trickery, artifice or device other than Wl de's
all eged representation that he would restructure the loan from 15
to 20 years. In fact, the Appellants' evidence reflects that WI de
and the Bank never engaged in a course of conduct calculated to
deceive the Appellants into believing that any alleged oral
agreenent would al so be honored on the note.

Parties to a prom ssory note are charged as a matter of | aw
with know edge of its provisions, and as a matter of |aw cannot
claimfraud unl ess they denonstrate that they were tricked intoits
execution.!® The Appellants executed the note with full know edge
of the facts that they claimconstituted fraud. They knew at the
time they signed the note that it required a 15 year payout and

that they were responsible for paynent under that note. They

41d. at 108 (enphasis added). See also Town North, 569
S.W2d at 492; dark v. Dedina, 658 S.W2d 293, 296 (Tex. App. -
Houston (1st Dist.) 1983). As the district court noted in the
present case, "[c]learly an action for neqligent
m srepresentation could not, by definition, include evidence of
artifice or trickery necessary to neet the requirenments of this
exception" to the parol evidence rule.

Town North, 569 S.W2d at 492.
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cannot now be heard to conplain that WIlde deceived them into
signing the note based on a promse to vary its terns in the
future.

If fraud could be predicated on a party's allegation of any
oral promse to vary the express terns of the note, then any
col |l ateral parol agreenent m ght be asserted to contradict, vary or
even abrogate any witten contract. The result would destroy the
parol evidence rule altogether resulting in uncertainty and
confusion in the law of contracts in general and negotiable
instruments in particular.?®

There is no genuine fact issue here, and it is clear that the
Appel | ees should prevail on the |aw The Appellants signed the
| oan docunents at closing, agreeing to a 15 year payout under the
note, and cannot now avoi d their contractual obligation based on an

al | eged parol representation.

B. Dur ess

The district court concluded that the Appellants failed to
present any evidence of duress. The Appellants contend, however,
that their affidavits submtted in opposition to the summary
judgnent notions illustrate the "extrenme precarious financial
position" in which they found thenselves at the tinme of the
Decenber closing. Rosas stated that "[a]t the Decenber C osing,
Wl de threatened that unless the Joint Venture accepted the terns

whi ch had been negotiated, [First Bank] would foreclose on [its]

16] d.
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first lien." The Appellants also assert that the fact that the
di sbursenent s pl anned for the $400, 000 | oan did not conply with the
SBA aut horization is further evidence of duress. W fail to see,
however, how these statenments can be deened evi dence of duress.

Texas courts have held that there can be no duress unless (1)
there is a threat to do sone act that the party threatening has no
| egal right to do, (2) thereis sone illegal exaction or sone fraud
or deception, and (3) the restraint nust be so immnent as to
destroy a party's free agency w t hout present neans of protection.?
Nei t her the Appellants' conplaint nor the affidavits allege any
action by Wlde that neets the elenents set forth above. Sinply
stated, the alleged acts constitute no threat to undertake an
unaut hori zed, deceptive, fraudulent or illegal act. Both the
“"threat" not to fund the loan and the "threat" that First Bank
would foreclose on the Joint Venture alleges no illegal or
fraudul ent act. Both scenarios were within the respective banks
| egal rights.

The Appellants also failed to articulate how Wl de's all eged
threats destroyed the Appellants' free agency.?!® | nstead of
attenpting to address each of the elenents of a duress cause of
action, the entirety of the Appellants' argunents on the duress

i ssue focuses on the Joint Venture's "extrene precarious financial

Tower Contracting Co. v. Burden Brothers, Inc., 482 S. W2d
330, 335 (Tex. Cv. App. - Dallas 1972); See also Pal ner Barge
Line, Inc. v. Southern Petroleum Trading Co., 776 F.2d 502, 505
(5th Cir. 1985).

8Tower Contracting, 482 S.W2d at 335.
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position." The affidavits set forth no facts denonstrating that
Wlde, and not the Joint Venture's financial hardship, was
responsible for forcing the Appellants to execute the $400, 000
note. The district court recogni zed that the Appellants' argunent
"I's supported by neither legal authority nor by any factual
clarification of Wlde's alleged threats."” As a consequence of the
Appel lants' failure to plead the el enents of duress properly, there
is no issue whatsoever, either legal or factual. Therefore, the
district court was correct in rejecting the Appellants' claim of

dur ess.

C. Breach of Good Faith and Fair Dealing

The district court also rejected the Appellants' claimthat
the Bank and W1 de breached a duty of good faith and fair dealing
because Texas courts do not recogni ze such a duty fromlender to
borrower. ! On appeal, the Appellants characterize this claimas
one for breach of the inplied prom se not to interfere or hinder
the Appellants' right to performtheir contract.?° The Appellants
apparently base their argunent on Meadowbrook's all eged devi ation
from the guidelines set forth in the SBA authorizations wth
respect to disbursenent of the proceeds. In effect, they argue

that Meadowbrook disbursed the |oan proceeds to benefit its

19See Victoria Bank and Trust Conpany v. Brady, 779 S.W2d
893, 902 (Tex. App. - Corpus Christi 1989), aff'd in part, rev'd
in part on other grounds, 811 S.W2d 931 (1991).

20See Texas National Bank v. Sandia Mrtgage Corp., 872 F.2d
692 (5th Cir. 1989).
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position as nortgagee and not in accordance wth the SBA's
aut hori zations. This argunent is without nerit.

SBA regulations with respect to the purpose of the |oan
aut hori zation provide hel pful guidance. Section 122.5-52! reads,
"[1]f SBA approves a | oan request, a |l oan authorization is issued.
The authorization states the terns and conditions on which SBA is
willing to make, participate in or guarantee a loan but it is not
a contract to | oan noney." Section 120.202-5% provides that the

SBA shal |l be rel eased fromobligation to purchase its share of
the guaranteed |oan unless the Lender has substantially
conplied with all of the provisions of these regul ations, the
Guaranty Agreenent and the Loan Authorization, and has not
failed to disclose material facts, and had nade no materi al
m srepresentations to SBA with respect to the |oan; or upon
t he happening of any one or nore of the follow ng events:
(a) Defective Cosing. Failure of the Lender to cl ose
and di sburse the | oan substantially in accordance with
the ternms and requirenents of the loan instructions
(including the loan authorization), or to service the
loan in a prudent manner, either of which may result in
a substantial loss on the |oan.?

Read together, these regulations make clear that the |oan
authorization is not a contract to |end. Rather, it is an
agreenent between the SBA and the lending institution defining
under what conditions the SBA w Il honor its guaranty. The SBA is
obligated to performonly if the Bank substantially conplies with
the conditions of the agreenent. Wen the Joint Venture defaulted
on the notes, the SBA conducted a prepurchase review of

Meadowbr ook's distribution of the |oan funds prior to purchasing

2113 C.F.R 8§ 122.5-5.
2213 C.F.R 8§ 120.202-5.
ZEnphasi s added.
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its 85 percent guaranty. The SBA apparently concluded that the
distribution conplied with the SBA's | oan aut hori zati ons because it
honored its guaranty. W find it incongruous that Meadowbr ook
could have both nmanaged the loans in an inequitable manner and
conported with the SBA authorizations. The SBA' s determ nation as
to whether the Bank's actions conport wth its guidelines is

di spositive of the issue.?

D. Breach of Depository Adreenent

Al t hough t he Appel |l ants cl ai ned before the district court that
Meadowbr ook breached its depository agreenent and wongfully
di shonor ed checks when there were sufficient funds in the operating
account, the district court nmade no nention of this claimin its
menor andum order. Instead, in its judgnent, the court decl ared,
"for the reasons stated in the nenorandumorder of this date, it is
ordered that plaintiffs take nothing on their clains against
defendants in this case.” Although the court's opinion does not
di scuss the cause of action for breach of the depository agreenent,
this in no way renders invalid the court's dism ssal of that claim
A court is not required, after disposing of all the issues in a
judgnent, to explain its determ nation on each and every issue in

an attached nenorandum 2°

2See also Klehmv. Gecian Chalet, Ltd., 164 I1l. App. 3d
610, 518 N. E. 2d 187 (1987).

25Mur daugh Vol kswagen, Inc. v. First National Bank, 741 F.2d
41, 44 (4th Gir. 1984).
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Clearly, the district court dismssed the Appellants' claim
because they failed to present the requisite testinony and
docunentary evidence to raise a fact issue in response to the
nmotions for summary judgnent filed by Meadowbrook and Wl de. The
Appel | ant s’ affidavits fail to nmeet the requirenents for
specificity to raise a fact issue and thereby defeat summary

j udgnent under the standard set forth by Anderson v. Liberty Lobby,

Inc. There, the Suprenme Court held that, "when a properly
supported notion for summary judgnent is nade, the adverse party
must set forth specific facts showi ng that there is a genuine issue
for trial."?®

Rosas and Perez submtted the follow ng affidavit testinony in
response to the notions for sunmary judgnent:

Rosas:

Meadowbr ook did deposit sonme loan funds in the operating
account which the Joint Venture maintained, but often refused
t o honor checks, even though the Joint Venture account bal ance
wa nmuch greater than the face anmount of the check. Attached
hereto as Exhibit "K' are true and correct copies of return
check notices sent to the Joint Venture by Meadowbr ook, which
show t hat Meadowbr ook di shonored checks despite there being
sufficient funds in the Joint Venture Account.

Perez:

Meadowbr ook did deposit funds in the operating account which
the Joint Venture maintained, but often refused to honor
checks, even though the Joint Venture account bal ance was nuch
greater than the fact anount of the check.

26477 U.S. at 250. See also MIler v. Soliz, 648 S. W 2d
734, 737 (Tex. Cv. App. - Corpus Christi 1983); Westland Q|
Devel opnent Corp. v. @Qulf Gl Corp., 637 S.W 2d 903, 907 (Tex.
1982) .
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To bolster this testinony, the Appellants attached two
docunent pages listing four checks totaling $350. The docunents,
however, are vague and are not self-explanatory.?

In Wlde's affidavit in support of his notion for summary
j udgnent, he averred that

There were several occasions in which Meadowdrook denied

paynment on C eburne Joint Venture checks witten on a

Oper ati ng Account at Meadowbr ook due to Cl eburne Joint Venture

mai ntai ning insufficient funds in the account. Only once did

Meadowbr ook refuse paynent on a check despite sufficient funds

existing in the account. This occurred when C eburne Joint

Venture attenpted to purchase approximately $600.00 of

equi pnent not authorized by the SBA in the Authorization and

Loan Agreenent.

There i s no genuine i ssue with respect to the fact that checks were
di shonored even though there were sufficient funds in the account
to cover them The Appellants presented no evidence, however, to
counter Wlde's statenent that the checks were for unauthorized
purchases. 1In fact, the Appellants have never explai ned what the
checks were for.

Moreover, the Appellants have never asserted the specific
damages they m ght have suffered. Tex. Bus. & Comm Code § 4.402
provides in pertinent part, "A payor bank is liable to its custoner
for damages proximately caused by the wongful dishonor of an
item...Wiet her any consequenti al danmages are proxi mately caused by

the wongful dishonor is a question of fact to be determned in

2"They show that on two different dates, the balance in the
account was $11,334.69 and $19,028.07. The |egend indicates that
the balance in the account was insufficient to pay the itens
listed. The docunents also purport to show that three of the
four checks were returned, and one was paid. But this was done
by hand-1ining through the word "paid" so that only the word
"returned" remained.

16



each case."?® An elenent of a cause of action under this section
is that the custoner suffer damages. The Appellants nade the
conclusory statenment in their response to the sunmmary judgnent
nmotions that "damages for loss of credit, loss of tine, |oss of
nmoney, | oss of use of noney and nental angui sh" were genui ne i ssues
of material fact. But the Appellants have done nothing to pl ace
those "facts" in issue. Such unsupported statenents are wholly

insufficient to defeat summary judgnent.

E. The SBA and Collins

Inthe district court the Appell ants asserted cl ai ns of breach
of contract and prom ssory estoppel against the SBA and Collins
based on the SBA' s all eged prom ses to the Appellants to purchase
and service the prom ssory notes from Meadowbr ook. Before the SBA
responded to t he Appel | ants' di scovery requests, the district court
granted sunmmary judgnent in favor of the SBA and Collins,
concluding that as a matter of |aw the Appellants coul d not invoke
est oppel agai nst the governnent, and that any agreenent, even had
it existed, could not be enforced against the governnent. On
appeal, the Appellants contend that the district court erred in
ruling on the summary judgnent notion before discovery was
conplete. W disagree.

It is "the established lawof this Grcuit that a plaintiff's
entitlenent to discovery prior to a ruling on a summary judgnent

nmotion may be cut off when, within the trial court's discretion,

28Tex. Bus. & Comm Code Ann. 8 4.402 (Vernon 1968).
17



the record indicates that further discovery wll not |ikely produce
facts necessary to defeat the nmotion."?® As the issues to be
decided by the district court were purely legal in nature, the
court did not abuse its discretion in deciding the summary judgnent
nmotion prior to conpletion of discovery.

Al t hough the Suprene Court has not conpletely forecl osed the
possibility that an estoppel claim mght Ilie against the

governnent, it has noted that its use is severely restricted.* In

fact, recently in OPM v. Richnond® the Court noted that it has
reversed every circuit court finding of estoppel against the
governnent that it has reviewed.?* Particularly, the Court decl ared
that "clainms for estoppel cannot be entertai ned where public noney
is at stake."*

The Appellants argue that their estoppel claimis not a claim
for paynent of noney fromthe public treasury, but instead seeks to
enforce the SBA' s all eged prom se to service the prom ssory notes.
The Appellants fail to recogni ze, however, that public nonies are

i ndeed at stake. They borrowed a half a mllion dollars secured by

2%Fi sher v. Metropolitan Life Ins. Co., 895 F.2d 1073, 1978
(5th Gir. 1990).

See Heckler v. Community Health Services, Inc., 467 U.S.
51, 60 (1984). See also Schwei ker v. Hansen, 450 U. S. 785, 789
(1981) (Governnent will not be estopped in civil litigation
w t hout a showi ng that governnent agents engaged in affirmative
m sconduct . )

31110 S. Ct. 2465 (1990).
32| d. at 2470.
3] d. at 2473,
18



the guaranty of the SBA. Wen the | oan went into default, the SBA
honored its guaranty with paynents from the federal treasury.
Est oppi ng the governnent by enforcing a promse to service the
notes would bar further proper and legitimte attenpts to recover
t hat noney. Therefore, estoppel wll not I|ie against the
gover nnent .

The Appellants' claimof breach of contract against the SBA
al so nust fail. It is a famliar tenet of governnent contracts
t hat the governnent cannot be bound by t he unaut horized acts of its

agents.® In US. v. R&D One Stop Records, Inc.% we held that the

representation of certain SBAofficials that no individual recourse
woul d be taken agai nst the guarantors was outside the authority of
t he SBA agents, and the governnent was entitled to sunmary judgnent
as a matter of |aw The sane is true in this case. Any
representati on made by an SBA official that the SBA woul d purchase
and service the prom ssory notes clearly exceeded the official's
scope of authority. As we expressed in

R & D One Stop,

The possible m srepresentations by SBA representatives are of
no help to guarantors in their defense of fraud or mnutua
m st ake. Even assum ng such m srepresentati ons were nade, the
United States is not bound by actions of its agents exceedi ng
their scope of authority. 3¢

4Federal Crop Ins. Corp. v. Merrill, 332 U.S. 380, 384
(1947) .

%661 F.2d 433 (5th CGr. 1981).
% d. at 434.
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Furthernore, it was incunbent upon the Appellants to ascertain
whet her the officials with whomthey dealt acted within the scope
of their authority.® Not having done so, they cannot now be heard

to conplain that the officials exceeded that scope.

| V.
CONCLUSI ON

The Appellants were victins of a faltering econony and an
unfortunate set of difficulties in the construction of their
market, not the l|east of which were their apparent |ack of
experience and judgnent. They were not, however, victins of
Meadowbr ook, W/l de, or the SBA. The Appellants were unable to
denonstrate to the district court that there were any genuine
issues of material fact sufficient to overcone the Defendants
nmotions for summary judgnent, or that the actions taken by WIde
and Meadowbr ook consti tuted negligent m srepresentation, placedthe
Appel l ants wunder duress, breached any duty, or breached the
depository agreenent. In addition, the Appellants failed to show
that they could prevail on any cl ai magainst the SBA and Col |i ns.
Therefore, the district court commtted no reversible error in
granting summary judgnent in favor of the Defendants. For the

foregoi ng reasons, we AFFI RM

Merrill, 332 U.S. at 384. See also U.S. v. Lowell, 557
F.2d 70, 72 (6th Gr. 1977).
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