IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 91-1853

UNI TED STATES OF AMERI CA,
Pl aintiff-Appellee
V.
ROBERTO ENCARNACI ON- GALVEZ,
Def endant - Appel | ant

Appeal fromthe United States District Court
for the Northern District of Texas

(June 17, 1992)
Before KING and WENER, Circuit Judges and LAKE, " District Judge.
SIM LAKE, District Judge:

Def endant - Appel | ant, Roberto Encarnaci on- Gal vez, appeals his
conviction for illegal reentry into the United States follow ng
deportation in violation of 8 U S.C. 8§ 1326. Encarnaci on- Gl vez
argues that the district court erred in denying his notions to

dism ss the indictnent and to suppress evidence. W AFFIRM

Facts and Procedural History

Encarnacion-Galvez is a citizen of Mexico. He unlawfully

entered the United States in May of 1983. 1n 1987 he was convicted

" District Judge for the Southern District of Texas, sitting
by desi gnati on.



of aggravated robbery in a Texas state court and received a ten-
year sentence. \While Encarnacion-Glvez was in state prison the
United States Immgration and Naturalization Service initiated
deportation proceedi ngs agai nst himunder 8 U.S.C. § 1251(a). This
statute provided a nunber of alternative grounds for deporting an
al i en. Among those grounds were entry into the United States
W t hout inspection and comm ssion of a crime of noral turpitude
within five years after entry into the United States for which a
sentence of confinenent of a year or nore is inposed.! At the
hearing before the district court on his notion to dismss the
i ndi ct ment Encar naci on- Gal vez gave the followi ng answers to ques-
tions about a neeting he had with his attorney after an imm gration
judge ordered himto show cause why he shoul d not be deport ed:

Q And what, to your recollection, did you discuss
w th her about your inmgration status?

A She told ne that | will be deported, but | need to
appear before a judge.

Q And what did she advi se you in respect to appearing
before the judge?

A She told ne that | had a chance to stay here in
Texas or to be sent back to Mexico.

Q What did she tell you would happen if you chose to
fight the case and try to stay in the United
St ates?

1 At the tinme of Encarnacion-Glvez's deportation these
provisions were found in 8 U.S.C. § 1251(a)(2) and (4). They have
since been recodified and are nowfound in 8 U.S.C. § 1251(a)(1)(B)
and (2) (A (i).
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A She told ne that ny chances wasn't very bi g because
| was with aggravated crine commtted, but she told
me that | have sonme chances for the I ong period of
time that | have been here in the United States.

Q Was your decision to fight the immgration case,
M . Encarnaci on?

A No.
Why did you choose not to fight the case?

A Because she told ne that, if | wanted to fight it,
| needed to be in jail for six nonths, for a period
bet ween six nonths to a year.

Q What did vyou choose to do, i nst ead, M
Encar naci on?

A According to what she told ne and explained to ne
is that | was able to go back to Mexico, if | would
sign a voluntary departure.

Q Did you, in fact, sign a docunent waiving your
right to a hearing?

A Yes. ?

Encarnaci on-Galvez identified for the district court a Spani sh
| anguage instrunent entitled "Statenents Gven For The Final
Deportation Order To Be Issued" that he and his attorney signed on
March 17, 1988. Encarnacion-Galvez testified that he di scussed the
"Statenents" with his attorney and read the instrunent before
signing it, although he did not read Spanish well.?3 In the
"St at enents" Encarnaci on- Gal vez acknow edged, anong ot her things:

(1) | have been given the Order to Show Cause on 3-1-88,

and ny true, correct and conplete nane is as stated in
t hat docunent.

2 Record Vol. 2 at pp. 8 and 9.
3 Record Vol. 2 at pp. 10 and 12-14.
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(2) | have consulted with the attorney nentioned bel ow,
and | hereby give up ny right to have a hearing before an
i mm gration judge.

(3) M lawer has fully explained ny rights to ne. |
understand ny rights, and | waive further explanation of
my rights by the court.

(4) | hereby admt all the allegations of fact contai ned
in the Oder to Show Cause as true and correct as
witten.

(5 | hereby agree that | amsubject to be deported from

the United States in accordance with the charges in the
Order to Show Cause.

(7) | am requesting the issuance of an order for ny
deportation to Mexico.

(9) | wll accept a witten order of deportation to the
country | designate as the final disposition of this
deportation process.*

The March 1, 1988, Oder to Show Cause referred to in the
"Statenents" alleged that Encarnacion-Galvez was a citizen of
Mexi co, that he entered the United States illegally in May of 1983,
that he was convicted of aggravated robbery on Septenber 1, 1987,
for which he was sentenced to ten years' confinenent in the Texas
Departnent of Corrections, and that he was deportable under

88 241(a)(2) and (4) of the Immgration and Nationality Act®

because he had entered the United States illegally and, after

4 Al though the only version of the "Statenents" in the record
is in Spanish (Defendant's Ex. No. 1), Encarnaci on-Gl vez does not
di spute the English translations of these portions of the "State-
ments."

> Formerly 8 U.S.C. 8§ 1251(a)(2) and (4).
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entry, had been convicted of a crinme of noral turpitude for which
he was sentenced to confinenent of a year or nore.

On April 29, 1988, the inmm gration judge signed a Deci sion and
Order deporting Encarnacion-Galvez to Mexico.® In the Decision and
Order the immgration judge acknow edged Encarnacion-Glvez's
"Statenents" waiving a hearing, admtting the charges in the O der
to Show Cause, and conceding his deportability. The judge
concluded that there were no factual or legal disputes to be
resol ved, and that "as a result of respondent's admtted crim nal
record inthe United States, there [is] no relief fromdeportation
apparently available to himor discretionary considerations to be

exercised by the []udge] Encarnaci on-Gal vez did not
appeal the order of deportation or pursue further admnistrative
remedi es. ’

Encar naci on- Gal vez was deported on Septenber 5, 1990. He did
not receive consent fromthe Attorney CGeneral to apply for readm s-
siontothe United States after his deportation. On March 1, 1991,
United States Border Patrol agents Torrez and Guerrero, patrolling
in an unmarked vehicle, observed Encarnacion-Galvez driving a

vehicle in Mneral Wlls, Texas. Agents Torrez and Guerrero were

suspi ci ous that Encarnaci on-Gal vez and a passenger, Ramrez, were

6 Record Vol. 1 at p. 50.

" Record Vol. 1 at p. 50. An alien who is dissatisfied with
the order of an inmmgration judge may appeal to the Board of
| mm gration Appeals and from there to a United States Court of

Appeal s.
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illegal aliens because of their physical appearance and manner of
dress, and the agents followed the vehicle driven by Encarnaci on-
Galvez into a parking |ot. The vehicle driven by Encarnaci on-
Gal vez stopped and parked before the agents' vehicle reached the
lot. After parking in a manner that did not prevent Encarnaci on-
Galvez from driving or walking out of the lot, the agents
approached Encarnaci on-Gal vez's vehicle on foot. Both agents were
dressed in plain clothes and were arned, but their weapons were not
visible to Encarnacion-Galvez or Ramrez. Speaki ng through the
autonobil e w ndow, the agents identified thenselves as Border
Patrol agents and inquired about Ramrez's citizenship status.
After Ramrez stated that he was a resident alien, agent Torrez
asked himto produce his resident alien card. Ramrez responded
that his resident alien card was at his home i n Weat herford, Texas.
At Torrez's request Ramrez then got out of the car so that a
conputer check could be run on his citizenship status.

Wil e agent CGuerrero continued talking with Ramrez, agent
Torrez questioned Encarnaci on- Gal vez, who had remained in the car,
t hrough t he passenger-side wi ndow. Encarnaci on-Gal vez stated that
he al so was a resident alien and produced a Texas driver's |icense
i ssued in his nanme. When asked to produce his resident alien card,
Encar naci on-Gal vez also said that he had left it at his honme in
Weat herford. Encarnaci on- Gl vez agreed to a conputer check on his
citizenship status. The conputer checks conducted by agent Torrez

did not reflect that Encarnaci on- Gl vez and Ranm rez were regi stered
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as resident aliens. Encarnacion-Glvez and Ramrez then agreed to
acconpany the agents to Weat herford to produce their resident alien
cards. Wiile riding in the agents' vehicle, Encarnacion-QGalvez
recanted and adnmitted that he was not a resident alien.?

On March 28, 1991, Encarnaci on-Gal vez was indicted for ill egal
reentry after deportation in violation of 8 U S C § 1326. He
moved to dismss the indictnent and to suppress his driver's
license and his statenents to the Border Patrol agents. The
district court held an evidentiary hearing on both notions.

The testinony raised three factual disputes concerning
Encar naci on- Gal vez' s deportation. First, contrary to the | anguage

of the "Statenents,"” Encarnacion-Galvez testified that he believed
that by signing the "Statenents" he was agreeing to voluntary

departure, not deportation. Second, Encarnaci on-Gl vez testified

that he did not understand that by signing the "Statenents" he
woul d never appear before a judge.® This testinony contradicted
adm ssion (2) of the "Statenents" and the testi nony of Encarnaci on-
Gal vez that he signed the "Statenents” only after his |lawer told
himthat if he chose "not to fight the case" and to sign the waiver
of his right to a hearing, he would not need to appear before an
i mm gration judge.! Finally, Encarnaci on- Gl vez argued t hat he did

not knowi ngly waive his right to a hearing and to deportation

8 Record Vol. 2 at pp. 17-36.

® Record Vol. 2 at pp. 10 and 11

10 Record Vol. 2 at pp. 8 and 9, quoted supra.
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because at the tine that he signed the "Statenents,"” he did not
read Spanish well, did not speak English at all, and had relied
upon another inmate to translate the discussions with his | awer.

The district court resolved these fact issues against
Encar naci on- Gal vez. The court found that "the defendant obvi ously
knew what he was doi ng when he signed the ["Statenents"] and know
ingly and willingly consented to the procedure that was foll owed
that resulted in his deportation. And | am persuaded that he knew
he was bei ng deported, rather than having sone other kind of pro-
ceeding." The court also denied Encarnacion-Galvez's notion to
suppress, holding that the contact between the Border Patrol agents
and Encarnacion-Galvez was not a seizure requiring reasonable
suspi cion, but only a casual contact. Alternatively, the court
concluded that if the contact was a stop that required reasonabl e
suspi cion, the agents' experience and know edge of the traits of
illegal aliens nmet that requirenent.'? Encarnacion-Glvez then
entered a conditional plea of guilty preserving his right to appeal

the district court's denial of his notions.

The Motion to Dism ss the |Indictnment

Encar naci on- Gal vez argues that the deportation proceedi ng was
fundanentally unfair because his waiver of a hearing before an

i mm gration judge and consent to deportation were neither know ng

1 Record Vol. 2 at p. 15.
12 Record Vol. 2 at p. 39.
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nor the result of his considered judgnent. Because the deportation
order was obtained in violation of his due process rights, he
argues that the governnent cannot rely on it as an el enent of proof
to support his conviction under 8 U S.C. 8§ 1326. The governnent
responds that the deportation proceeding was not fundanentally
unfair because Encarnacion-Galvez failed to show either that his
wai ver of a hearing and agreenent to deportati on were unknow ng and
unintelligent, or that he suffered any prejudice fromthe all eged
unfai rness of the deportation proceeding. W begin our anal ysis of
these argunents by briefly sunmari zing precedent in the area.

In United States v. Mendoza-Lopez, 481 U. S. 828, 107 S.Ct

2148 (1987), the Court held that an alien charged with illega
reentry after deportation may collaterally challenge the validity
of his deportation in a subsequent crimnal prosecution if the
deportation proceeding effectively elimnated the alien's right to
obtain judicial reviewof his deportation. Because the governnent

conceded that the deportation order at issue in Mendoza-lopez was

fundanentally unfair, that Court had only to decide whether a
coll ateral challenge was perm ssible. The Court had no need to
deci de what a defendant nust show to prevail in such a collatera
chal l enge.® The issue before this court is the converse of that

before the Court in Mendoza-lLopez. The governnent concedes t hat

13 The United States did not seek review of the Eighth Cir-
cuit's holding that the deportation proceeding was fundanentally
unfair and the deportation order therefore unlawful. Mendoza-
Lopez, 481 U.S. at 834, n.8, 107 S.C. at 2153, n.8.
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Encarnaci on-Galvez can collaterally attack his deportation, but
argues that he cannot prevail on his collateral attack because his
deportation proceedi ng was not fundanentally unfair.

Mendoza- Lopez presupposes a two-step process for determ ning

when an alien can prevent his deportation from being used as a
basis for conviction under 8 U.S.C. § 1326. First, the alien nust
show that the deportation hearing was fundanentally wunfair.
Second, he nust show that the defective deportation hearing
effectively elimnated his right to direct judicial review of the

deportation order. United States v. Pal acios-Martinez, 845 F. 2d

89, 91 (5th CGr.), cert. denied, 488 U S 844, 109 S.C. 119

(1988). To successfully challenge a prior order of deportation an
alien nust satisfy both elenents. Should he fail to prove either

el ement, a court need not consider the other. Pal aci os- Marti nez,

845 at 92; United States v. Saucedo- Vel asquez, 843 F.2d 832, 836,

n.6 (5th Gir. 1988).

In Pal aci os-Martinez the defendant challenged a deportation

order issued follow ng a hearing at which he and a group of other
al i ens appeared. The inmm gration judge advi sed themas a group of
their rights and asked them if they understood their rights and
w shed to waive them All of the aliens consented to deportation.
Pal aci os-Martinez | ater reentered the United States and was char ged
withillegal reentry under 8 U S.C. 8§ 1326. In a notion to dismss
his indictnment, Palacios-Martinez collaterally challenged his

deportation as being fundanentally unfair because he was not
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individually advised of the rights he waived by consenting to
deportation. Alternatively, he argued that the waiver was not a
considered and intelligent decision. The court affirmed the
district court's denial of his notion to dism ss, holding that the
"all eged defects even if assuned to be true do not rise to the
| evel of being fundanentally unfair, thereby depriving himof due
process. Failure to ensure that a potential deportee knows and
fully understands each and every one of his rights under INS
regulations is not a deprivation of fundanental fairness."”

Pal aci os-Martinez, 845 F.2d at 92. Although nost of the court's

opinion dealt wth its conclusion that the alleged procedural
deficiencies did not render the deportation proceeding funda-
mentally unfair, the court's observation that the i mm gration judge
"specifically determ ned that none of the deportees were eligible
for relief fromdeportation," indicates that the court al so vi ewed
the potential prejudice to the deportee as part of the equation for
determning if the proceeding was fundanentally unfair.

The court applied the sane two-part test in United States v.

Zal et a- Sosa, 854 F.2d 48 (5th Gr. 1988). Zal eta-Sosa conpl ai ned

that he was not advised of his right to appeal an order of the
immgration judge until the deportation hearing and that the
imm gration judge did not adequately explain his right to appeal.
The court held that even if true, these conplaints did not render

the hearing fundanentally unfair. Zaleta-Sosa, 854 F.2d at 51-52.

14 Pal aci os-Martinez, 345 F.2d at 92.
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The court al so held that Zal eta-Sosa had failed to show any I|ikeli -

hood of avoiding deportation. Zaleta-Sosa, 854 F.2d at 52, n.5.%

Per haps because the focus of our prior decisions was whet her
t he underl yi ng deportati on proceedi ngs were procedural |y deficient,
they do not explicitly state that a show ng of fundanental unfair-
ness also requires that the all eged procedural deficiencies caused
actual prejudice to the defendant. Although a fair readi ng of our
deci sions submts to no other reasonable interpretation,® we now
make mani fest the requirenent that a defendant nust show act ual
prejudice to succeed in a collateral attack of his deportation. By
a showing of prejudice, we nean that there was a reasonable
i kelihood that but for the errors conplained of the defendant
woul d not have been deported. This standard is consistent with our

alternative holding in Zaleta-Sosa and with a l|arge body of

anal ogous case |law dealing wth collateral challenges to crimnal

convictions. See Strickland v. Washi ngton, 466 U. S. 668, 694-697,

104 S. . 2052, 2068-69 (1984).

15 The district court order affirmed in Zal eta-Sosa hel d that
the prior deportation could be used in a crimnal prosecution
because the defendant had not been denied due process at his
deportation hearing and because he had not shown prejudice fromthe
al | eged procedural defects. Zaleta-Sosa, 854 F.2d at 50.

6 Both the Ninth and El eventh Circuits have read Zal et a- Sosa
as requiring a showng of actual prejudice to succeed on a
collateral challenge of a deportation order. United States v.
Proa- Tovar, 945 F.2d 1450, 1453 (9th Gr. 1991); United States V.
Hol  and, 876 F.2d 1533, 1536 (11th G r. 1989).
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Encar naci on- Gal vez urges us to adopt instead the "bright-Iine

rule" of United States v. Proa-Tovar, 945 F. 2d 1450, 1453 (9th Cr

1991), which dispensed with any requirenent that a defendant show
prejudice to succeed in a collateral attack on his deportation

The majority in Proa-Tovar held that because the INS deportation

proceedi ng effectively forecl osed the defendant's right of judicial
review, the governnent was automatically barred from using the
deportation order in a subsequent crimnal prosecution regardl ess
of whether there were any errors in the procedure that led to the
deci sion to deport the defendant. W decline Encarnacion-Glvez's
invitation for several reasons. First, we nust adhere to our

precedent in Pal acios-Martinez and Zal eta-Sosa, which requires a

def endant to show that the procedural defects of which he conpl ains
prej udi ced hi mbefore he can succeed in a collateral attack on his
deportation. Second, even were we not bound by precedent, we find
little to recomend the Ninth Crcuit's per se rule.

Al t hough acknowl edging that all other circuits that had

addressed the issue interpreted Mendoza-Lopez to require a show ng

of prejudice, and that the defendant before it "presents as weak a

case as can be imagined for a show ng of prejudice," Proa-Tovar,

945 F. 2d at 1453, the mgjority in Proa-Tovar nevert hel ess di spensed

with the requirenent that the defendant show prejudice. The court

concluded that a per se rule was nore consistent with "a better

readi ng of Mendoza-Lopez," would encourage the INS to protect the

procedural rights of potential deportees, and would reduce the
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burden on courts in resolving collateral chall enges to deportation.
Proa- Tovar, 945 F.2d at 1453-54. We are not persuaded by this
rational e.

We find nothing in Mendoza-Lopez to indicate that the Suprene

Court intended to endorse a per se rule that dispenses with any
requi renent that a deported defendant show prejudice. The Court
did not have before it the i ssue of what procedural deficiencies in
a deportation proceeding rendered it fundanentally wunfair if
collateral review were appropriate. The | anguage from Mendoza-

Lopez cited by the Proa-Tovar mpjority! deals with whether a

conplete deprivation of a deportee's right of judicial review
entitles himto nount a collateral challenge. It has nothing to do

with his burden in succeeding on such a chall enge.

Nor are we persuaded by the Ninth Grcuit's policy argunents
for a per se rule. A deportee's right to nount a coll ateral chal-
| enge to his deportation already provides incentive to inmgration
judges to ensure that proper procedures are followed. See Proa-
Tovar, 945 F.2d at 1455 (Farris, dissenting). W also see little
aid to judicial econony under the Ninth Crcuit's per se rule since
a court would still have to scrutinize the record of the inmgra-
tion proceeding to determne if a procedural defect existed. Even
were the Ninth Crcuit rule to provide sone increnental deterrent
to immagration judges or sone reduction in the burden on the

courts, we are concerned that such a per se rule would frustrate

17481 U. S. at 840, 107 S.Ct. at 2156.
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ot her inportant considerations, such as the finality of INS
proceedi ngs and the requirenent that an aggrieved alien pursue his
admnistrative renedies in the i ntended and nore appropriate forum
before the INS and through a direct appeal.

In crimnal trials not all errors, even those of a "constitu-

tional dinension," require areversal. See Rose v. dark, 478 U S

570, 576-77, 106 S.Ct. 3101, 3105 (1986). Yet the effect of the
Ninth GCrcuit's per se rule would be to require nore rigorous
adherence to a defendant's procedural rights in an admnistrative
proceedi ng, where the required procedures are normally I|ess
stringent, than in a crimnal trial. As Judge WIllians, witing

for the court, explained in Palacios-Mrtinez, 845 F.2d at 92:

a crimnal trial, the threshold
for establishing that the trial was fundanen-
tally unfair is quite high. The standard for
evaluating a civil proceeding |ike deportation
to establish the foundation for a crimnal
of fense shoul d be no | ower.

I n eval uating
h

We thus remain confident in the soundness of our precedent, which
requires a showing that the procedural deficiency visited denon-
strabl e harmon the defendant.

Having briefly defined the relevant law, we now apply it to
Encar naci on- Gal vez' s appeal. The three argunents that underlie his
cl ai mof fundanental unfairness are all fact intensive: (1) whether
he t hought he was agreeing to voluntary departure i nstead of depor-
tation, (2) whether he understood that by signing the "Statenents"”
he wai ved the right ever to appear before an i nm gration judge, and
(3) whether he did not understand his attorney's adnonitions and
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the "Statenents" he signed because of his inability to read Spani sh
wel | and because he had to use an inmate interpreter. All of these
gquestions were considered and resol ved agai nst Encar naci on- Gal vez
by the district court.

In pretrial matters the court reviews district court fact-
findings based on |ive testinony under a clearly erroneous

standard. United States v. Piaget, 915 F.2d 138 (5th G r. 1990).

Fact-findings are accepted unless they are clearly erroneous or
i nfluenced by an incorrect view of the law. Piaget, 915 F.2d at
140. Wen applying this standard of review, the court reviews the
evidence in the |light nost favorable to the party that prevailed in
the district court. Piaget, 915 F. 2d at 140. A waiver is revi ewed
in this context under the totality of circunstances approach.

United States v. Saucedo-Vel asquez, 843 F.2d 832, 835 (5th Gr.

1988).

The testinony of Encarnaci on-Galvez quoted above shows that
Encarnacion-Galvez told the district court that he read the
"Statenents" and reviewed it with his attorney before he signed it.
Hi s attorney told himhe coul d appear before a judge and fight the
case, but that his chances of success were not "very big" because
of his conviction for aggravated robbery, and that the process
coul d take fromsi x nonths to a year, while he renai ned i n cust ody.
Hs alternative was to sign the "Statenents” waiving a right to a
hearing. Encarnacion-Galvez testified that after this discussion

with his attorney he signed the "Statenents" waiving his right to
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a hearing. He specifically testified that he discussed the
"Statenents" with his attorney and read it before he signed it,
al though he also testified he thought he was only agreeing to
"departure"” to Mexico and did not realize that he would never
appear before an inmm gration judge. Wen considered in the Iight
nost favorable to the governnent, we conclude that the district
court's finding of a know ng and vol untary wai ver of a hearing and
consent to deportation was not clearly erroneous. We further
conclude that even accepting Encarnaci on-Galvez's version of the
di sputed facts, none of these procedural defects were of such a
nature as to render his deportation proceeding fundanentally

unfair. See Zal et a- Sosa, 845 F.2d at 51-52.

Mor eover, even if we were to assune that the all eged procedur-
al defects occurred and did render the deportation proceeding
unfair, Encarnacion-Glvez would still be required to establish
prejudice to succeed in his collateral attack on the deportation
order. Encarnacion-Glvez never argued to the district court that
he suffered any actual prejudice from the alleged procedural
defects in the proceeding that led to his deportation.?s
Encar naci on- Gal vez does not contend that the grounds for deporta-
tion in the Show Cause Order and deportation order are untrue. Nor
does he contend that any basis existed for avoiding deportation.

In response to the governnent's brief before this court,

Encarnaci on-Gal vez argued that wunder the immgration laws in

8 Record Vol. 1 at pp. 44-49.
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existence at the tinme of his deportation, he "m ght have been
entitled to sone relief."® Qher than responding to governnent
argunents about his inability to obtain relief from deportation
under various inmmgration | aws, ?° the only basis Encarnaci on- Gal vez
affirmatively articulated for such relief is the discretionary
asylumthat the Attorney General may grant under 8 U.S.C. § 1253(h)
to avoid persecution of an alien because of race, religion,
nationality, or social or political affiliation if he were
deport ed. There is nothing in the record that even renotely
suggests that Encarnacion-Glvez had any grounds for requesting
such asylum however, and because Encarnaci on- Gal vez was expressly

deportable under 8 U S. C 8§ 1251(a)(2) and (4), we find this

19 Reply Brief at p. 8. Encarnacion-Galvez argues alternative-
ly that if a showing of prejudice is necessary, he need only show
that the alleged errors "m ght have affected" the outconme of the
deportation hearing, citing United States v. Holland, 876 F.2d
1533, 1536 (11th G r. 1989). W view any distinction between the
prejudi ce test we have articul ated and the one stated in Holl and as
one of semantics, not of substance, given the authorities cited by
the Eleventh Circuit for its test and its actual hol ding, which the
court couched in terns of whether the result "woul d' have been dif-
ferent in the absence of the alleged errors. Assumng for argu-
ment's sake that the Holland threshold of prejudice is | ower than
ours, for the reasons stated bel ow we conclude that Encarnaci on-
Gal vez has not shown that he m ght have been entitled to relief
fromdeportation. See Holland, 876 F.2d at 1537.

20 Encarnaci on-Gal vez articulated no basis for relief from
deportation under these laws. He was not eligible for suspension
of deportation under 8 U.S.C. 8§ 1254(a) as it existed at the tine
of his deportation because he had not been in the United States for
the mninmumtine required. Also, given his felony conviction, it
is very unlikely that he woul d have been al |l owed either suspension
under 8 U.S.C. 8§ 1254(a) or voluntary departure under 8 U. S. C
8§ 1254(e) because both provisions required a show ng of good nor al
character for various tine periods of at |east five years.
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possibility to be far too slender a reed to support a show ng of
prejudice. For all of these reasons we conclude that the district
court did not err in denying Encarnaci on-Gal vez's notion to di sm ss

t he i ndictnent.

The Motion to Suppress

Encar naci on- Gal vez noved to suppress the evidence agai nst him
because it was obtained as a result of an unreasonabl e seizure in
violation of the Fourth Anendnent. After an evidentiary hearing
the district court denied the notion, holding that the contact
bet ween the Border Patrol agents and Encarnaci on-Gal vez was not a
sei zure requiring reasonabl e suspicion, but only a casual contact.
The court further held that if the contact was a stop that required
reasonabl e suspi cion, the agents' experience and know edge of the
traits of illegal aliens nmet that requirenent.?

Encar naci on- Gal vez argues that the contact was a Terry?? stop
t hat nust have been supported by reasonable suspicion. He relies

on United States v. Berry, 670 F.2d 583, 591 (5th Gr. Unit B 1982)

(en banc), which held that a seizure occurs if, under all of the
ci rcunst ances, a reasonabl e person woul d not have believed that he
was free to |eave. Encar naci on- Gal vez contends that when agent
Torrez questioned hi mafter Ram rez had st epped out of the vehicle,

a reasonabl e person in his position would not have believed he was

2l Record Vol. 2 at p. 39.
2 Terry v. Ohio, 392 U S. 1, 88 S.Ct. 1868 (1968).
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free to go because (1) agent Torrez did not inform Encarnacion-
Gal vez that he was free to | eave and (2) Encarnaci on-Galvez could
not | eave without Ramrez, who had | eft the vehicle. Encarnacion-
Gal vez al so argues that although Torrez's identification as a | aw
enforcenent officer was not by itself sufficient to establish
coercion, it contributed to Encarnaci on-Gal vez's belief that he was
not free to | eave.

"[A] district court's determ nation that a seizure has or has
not occurred is a finding of fact subject to reversal only for

clear error." United States v. Val di osera-Godi nez, 932 F. 2d 1093,

1098, n.1 (5th Cr. 1991). Oher than identifying thensel ves as
Border Patrol agents, the agents nade no display of authority.
They did not stop Encarnaci on- Gl vez's vehicle, but approached it
only after Encarnacion-Galvez had parked it. The agents did not
park their vehicle in such a way that would bl ock Encarnacion-
Galvez's path if he chose to drive or walk away. The agents only
asked Encar naci on- Gal vez and Ram rez for identification and verifi -
cation of their citizenship. W conclude that the dealings between
t he agents and Encarnaci on-Gl vez involved no coercion or deten-
tion, and that the district court's determ nation that no seizure

occurred was not clearly erroneous.?

2 Because we affirmthe denial of Encarnacion-Galvez's notion
to suppress on this basis, we do not address the district court's
alternative basis for denying the notion.
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Concl usi on

Because the district court did not err in denying either
Encar naci on- Gl vez's notionto dism ss the i ndictnent or his noption

to suppress, we AFFIRM the district court's judgnent.
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