UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 91-1953

HELEN B. BARNES, M D., ET AL.
Pl ai ntiffs-Appellees,
vVer sus

M KE MOORE, Attorney General of the State of
M ssi ssi ppi and his enpl oyees, agents and successors,

Def endant s- Appel | ant s.

Appeal fromthe United States District Court for the
Southern District of M ssissippi

(August 17, 1992)

Bef ore REYNALDO G GARZA, DAVIS, and BARKSDALE, Circuit Judges.
PER CURI AM

On August 5, follow ng oral argunent earlier that day in this
appeal from the district court's prelimnarily enjoining
enforcenent of the M ssissippi Inforned Consent to Abortion Act, we
vacated the injunction, stating that we would file an opinion, to
i nclude further disposition of this appeal. Pursuant to Planned
Par ent hood of Sout heastern Pennsylvania v. Casey, 60 U S.L.W 4795
(U.S  June 29, 1992), we hold that the Act 1is facially
constitutional. Accordingly, this caseis REMANDED to the district
court for entry of an order of dism ssal.



In March 1991, the M ssissippi Legislature enacted the
| nformed Consent to Abortion Act, Mss. Code Ann. 88 41-41-31, et
seq., effective that July. That May, the plaintiffs (abortion
clinics and physicians who perform abortions or provide abortion
referral services) filed suit, asserting that the Act s
unconstitutional on its face, and seeking, inter alia, imedate
injunctive relief. Al t hough the Act was to becone effective on
July 1, the Mssissippi Attorney General agreed to suspend
enforcenent until Septenber 1. After two days of evidentiary
hearings on plaintiffs' notion for a prelimnary injunction, the
district court, on August 30, two days before the Act was to becone
effective, granted the injunction, "suspending the effective date
and enforcenent” of the Act. It so ruled because of controlling
Suprene Court precedent.

Wiile this appeal from that injunction was pending, the
Suprene Court rendered its decision in Casey on the facial
chal l enge to the Pennsyl vania Abortion Control Act, upholding the
informed consent, 24-hour waiting period, parental consent, and
reporting and recordkeeping provisions, but striking down the
spousal notification provision. The judgnent was announced in a
joint opinion by Justices O Connor, Kennedy, and Souter. The
parties to this appeal then filed supplenental briefs on the effect
of Casey.

1.
The M ssissippi Act's informed consent and 24-hour waiting

period provisions are substantially identical to simlar provisions



of the Pennsylvania Act at issue in Casey; but, unlike the
Pennsyl vania Act, M ssissippi's does not contain spousal
notification (struck down in Casey), parental consent, and
reporting and recordkeepi ng provi sions. Accordingly, as plaintiffs
essentially conceded at oral argunent, they cannot now neet the
wel | -established four-part test for obtaining a prelimnary
i njunction, including show ng a substantial |ikelihood of success
on the nerits.? Therefore, we vacated the prelimnary injunction.
In any event, plaintiffs have raised a host of challenges to the
M ssissippi Act, in an attenpt to distinguish it from the Act
upheld in Casey, resulting in our either remanding for further
proceedi ngs or hol di ng agai nst the facial chall enge and renmandi ng
for entry of an order of dism ssal.

Because the plaintiffs are challenging the facial validity of
the Mssissippi Act, they nust "establish that no set of
ci rcunst ances exi sts under which the Act would be valid." United

States v. Salerno, 481 U. S. 739, 745 (1987); Casey, 60 U S. L.W at

The four prerequisites [for the extraordinary
relief of prelimnary injunction] are as foll ows:

(1) a substantial likelihood that plaintiff wll
prevail on the nerits, (2) a substantial threat
that plaintiff wll suffer irreparable injury if

the injunction is not granted, (3) that the
threatened injury to plaintiff outweighs the
t hreatened harmthe i njunction may do to def endant,
and (4) that granting the prelimnary injunction
w Il not disserve the public interest.

Canal Authority v. Callaway, 489 F.2d 567, 572 (5th CGr. 1974).
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4834 (Rehnquist, C. J., dissenting in part).? 1In light of Casey's
hol di ng substantially identical provisions of the Pennsylvani a Act
facially constitutional, the plaintiffs cannot satisfy this "heavy
burden". Salerno, 481 U S. at 745.
A

Section 41-41-33 of the M ssissippi Act requires the physician
toinformthe patient of nedical risks of abortion "including, when
medi cally accurate, the risks of infection, henorrhage, danger to
subsequent pregnancies and infertility"; the probabl e gestational
age of the fetus; and the "nedical risks associated with carrying
her child to term. That section further requires that the patient
be informed, by a physician or physician's agent, "[t]hat nedi cal
assi stance benefits may be avail able for prenatal care, childbirth
and neonatal care"; "[t]hat the father is liable to assist in the
support of her child"; that there are avail able private and public
services for pregnancy prevention counseling; and that she has a
right to review printed materials provided by the State which
descri be the stages of fetal developnent and |ist agencies that
offer alternatives to abortion. Those printed materials are to be
"obj ective, nonjudgnental, and designed to convey only accurate

information", 8 41-41-35; and the Act expressly permts the

2The Casey joi nt opi nion nmay have applied a sonewhat different
standard in striking down the spousal notification provision of the
Pennsyl vania Act, not in issue here. 60 U S.L.W at 4812; see al so
id at 4834 & n.2 (Rehnquist, CJ., dissenting in part).
Nevert hel ess, we do not interpret Casey as having overrul ed, sub
silentio, |ongstandi ng Suprenme Court precedent governi ng chal | enges
to the facial constitutionality of statutes.
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physi cian or agent to coment, or refrain from comment, on them
8§ 41-41-33(b)(iv).

The M ssissippi Act requires a 24-hour waiting period between
the disclosure of information and performance of an abortion,
except for a "nedical enmergency". 8 41-41-33. And, a physician
convi cted of "purposefully, know ngly or reckl essly" perform ng an
abortion in violation of the Act is qguilty of a msdeneanor,
puni shabl e by fine or inprisonnent for up to six nonths. 8§ 41-41-
39.

B
1

As stated, plaintiffs' post-Casey facial challenge primarily
keys on specific differences between the M ssissippi and
Pennsyl vania Acts. For exanple, the Pennsylvania Act contains an
exception to the penalty for violating the informed consent
requi renents if the physician "can denonstrate, by a preponderance
of the evidence, that he or she reasonably believed that furnishing
the i nformati on woul d have resulted in a severely adverse effect on
the physical or nental health of the patient”. 18 Pa. Cons. Stat.
Ann. 8§ 3205 (Supp. 1992). This exception is not found in the
M ssi ssi ppi  Act. As another exanple, the Acts differ in sone

respects in defining "abortion" and "nedical energency".® W do

3The M ssi ssippi Act defines "abortion" as

the wuse or prescription of any instrunent,
medi ci ne, drug or any other substance or device to
termnate the pregnancy of a wonman known to be
pregnant with an intention other than to increase
the probability of a live birth, to preserve the
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not find nmerit in any of the facial challenges, including to the
definition of a "nedical energency".

In defining that term the M ssissippi Act uses the phrase
"grave peril of immediate and irreversible |oss of mpjor bodily

function", 8§ 41-41-31(b); Pennsyl vani a, "serious risk of

life or health of the child after live birth or to
renove a dead fetus.

M ss. Code Ann. 8§ 41-41-31(a) (Supp. 1991). The Pennsyl vani a Act
defines it as foll ows:

The use of any neans to termnate the clinically
di agnosabl e pregnancy of a wonman with know edge
that the termnation by those neans wll, wth
reasonabl e 1likelihood, cause the death of the
unborn child except that, for the purposes of this
chapter, abortion shall not nean the use of an
intrauterine device or birth control pill to
inhibit or prevent ovulation, fertilization or the
inplantation of a fertilized ovum wthin the
ut er us.

18 Pa. Cons. Stat. Ann. § 3203 (1983).
The M ssissippi Act defines "nedi cal energency" as
that condition which, on the basis of the
physi ci an's best clinical judgnment, so conplicates

a pregnancy as to necessitate an i nmedi ate abortion
to avert the death of the nother or for which a

twenty-four-hour delay will create grave peril of
imediate and irreversible loss of mmjor bodily
function.

M ss. Code Ann. 8§ 41-41-31(b) (Supp. 1991). The Pennsyl vani a Act
defines it as foll ows:

That condition which, on the basis of the
physician's good faith clinical judgnent, so
conplicates the nedical condition of a pregnant
woman as to necessitate the immedi ate abortion of
her pregnancy to avert her death or for which a
delay wll create serious risk of substantial and
irreversible inpairnment of major bodily function.

18 Pa. Cons. Stat. Ann. § 3203 (Supp. 1992).
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substantial and irreversible inpairnent of major bodily function",
8§ 3203. Neverthel ess, the M ssissippi Act allows physicians to
rely on their "best clinical judgnent", 8§ 41-41-31(b); and they are
subject to crimnal penalties only if they "purposefully,
knowi ngly, or recklessly" violate the Act, 8§ 41-41-39. We
conclude, as the Third GCrcuit did in Casey, that the M ssissipp

Legislature's intent in drafting that provision was to assure that
conpliance with the Act would not pose a significant threat to the
life or health of wonen seeking abortions. See Casey, 60 U S.L. W
at 4808.

2.

Plaintiffs contend, however, that this case shoul d be remanded
for further evidentiary proceedings, so that they can attenpt to
prove that, on its face, the Mssissippi Act poses an "undue
burden” on wonen seeking abortions in M ssissippi, even though the
Suprene Court has held that substantially identical requirenents do
not constitute an undue burden on wonen seeking abortions in

Pennsyl vania.* They correctly note that the authors of the Casey

“The Casey joint opinion defined an "undue burden" as foll ows:

A finding of an undue burden is a shorthand for the
conclusion that a state regul ation has the purpose
or effect of placing a substantial obstacle in the
path of a woman seeking an abortion of a nonviable

fetus. A statute with this purpose is invalid
because the neans chosen by the State to further
the interest in potential |life nust be cal cul ated

to informthe woman's free choice, not hinder it.
And a statute which, while furthering the interest
in potential I|ife or some other wvalid state
interest, has the effect of placing a substantia
obstacle in the path of a wonman's choi ce cannot be
considered a permssible neans of serving its
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joint opinion nmade repeated references to the evidence in the
record and the findings of fact by the district court in
Pennsyl vani a. See, e.g., 60 US L W at 4809-10. However, in
clarifying what they neant by an "undue burden”, the authors of the
joint opinion stated that they were "set[ting] forth a standard of
general application". |d. at 4807. Appl ying that standard, we
conclude that the differences between the Mssissippi and
Pennsyl vania Acts are not sufficient to render the forner
unconstitutional on its face.® Further evidentiary proceedings
woul d not affect that concl usion.
L1l

We earlier VACATED the prelimnary injunction. For the

foregoing reasons, we REMAND this case to the district court for

entry of an order of dism ssal.

| egiti mate ends.
60 U.S.L.W at 4807.

5'n their post-Casey supplenental brief, plaintiffs reduce
their argunent to the aphorism "M ssissippi ain't Pennsylvania"
stating, "The record in this case proves what all know enpirically:
M ssissippi ain't Pennsylvania." This speaks vol unes about the
invalidity of their challenge to the M ssissippi Act on its face;
in fact, no nore really need be said.
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