UNI TED STATES COURT OF APPEALS
for the Fifth Crcuit

No. 90-2783

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
VERSUS
JOSEPH M CHAEL MASERATTI, GABRIEL RU Z,
M GUEL ROCHA, JUAN MANUAL ZAMORA,
JOHNNY DAVI S, JCSE SILVA, DAVI D Pl ERATT,
BONI FACI O FI LOTEOQ, DEBORAH ANN GARZA,
SEVERO GARZA, JR., and RAM RO GONZALES ALVARADO,

Def endant s- Appel | ant s.

No. 91-2088

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
VERSUS
JOHNNY DAVI S,
Def endant - Appel | ant.

No. 91-2332

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
VERSUS
ROQUE URDI ALES GARCI A,
Def endant - Appel | ant.



Appeals fromthe United States District Court
for the Southern District of Texas

(August 27, 1993)

Bef ore REAVLEY, DUHE, and BARKSDALE, Circuit Judges.
DUHE, Circuit Judge:

Twel ve of 28 defendants challenge their drug conspiracy
convictions arising out of a large marijuana and cocai ne
enterprise. W affirm Eight also contest their sentences. W
vacate six of their sentences and remand those six for
resent enci ng.

Backgr ound

This case involves a very |large and long | asting drug
conspiracy. In a 40 count indictnment, the Appellants, along with
16 others, were charged with conspiracy to possess cocaine with
intent to distribute (Count 1), conspiracy to possess narijuana
wth intent to distribute (Count 2), conspiracy to inport cocaine
(Count 3), possession of cocaine with intent to distribute
(Counts 4, 9, 26, 29), distribution of cocaine (Counts 5, 10,

27), possession of marijuana with intent to distribute (Counts 6,
12), distribution of marijuana (Counts 8, 16), inportation of
cocai ne (Count 31), use of the telephone to facilitate drug
trafficking (Counts 13-15, 17-25, 28-30, 32-38), continuing
crimnal enterprise (Count 40), and travel in interstate comerce

to facilitate drug trafficking (Counts 7, 11), all in violation



of 21 U S.C. 88 841(a)(1l), 846, 963, 843(b), and 848, and 18
U S . C § 1952.

Appel | ant Roque Garcia operated this extensive marijuana and
cocaine trafficking enterprise in Houston. Appellants Zanora,
Rocha, Silva, Pieratt, and Ruiz at various tinmes assisted in the
distribution of the drugs. For nost of the conspiracy's duration
Garcia used an apartnent in Houston as his headquarters, but the
drugs were stored el sewhere, including the honmes of Silva and
Zanora. Appellants Alvarado and Fil oteo supplied sone drugs, and
appel l ants Severo and Deborah Garza maintai ned a supply of
marijuana for the enterprise at their hone. Appellants Davis and
Maseratti were regular custoners of the enterprise.

By neans of surveillance, a pen register, and a wire tap,
the DEA closely observed the Garcia enterprise for approxi mately
a year. At various tines during the DEA' s investigation, arrests
were made and drugs were confiscated. The DEA was careful,
however, to stage the arrests so that they appeared not to be
connected to the surveillance. By the tine all was said and
done, the DEA had indicted 28 persons connected with the Garcia
enterprise. After a jury trial, all Appellants were convicted on
all counts in which they were charged.

The Appel l ants rai se nunerous clains on appeal. They
contend (1) the governnent's exercise of perenptory chall enges
violated the Fifth Anendnent, (2) the court's refusal to give a
buyer-seller jury instruction was error, (3) the court's refusal

to dismss a juror who, during the trial, applied for a



governnent job was error, (4) the inportation conspiracy was
inproperly joined with the donestic conspiracies, (5) Appellant
Davis' car was unlawfully searched, (6) the wiretap order was
unlawful Iy issued, (7) a fatal variance exists between the
conspiraci es charged and the conspiracies proven, (8) the

evi dence was insufficient to support the convictions, and (9) the

sentences were unlawfully inposed. W consider each in turn

| . Batson Challenge. The Appellants argue that the governnent

used three of its perenptory strikes to exclude prospective
jurors; two black fermal es, and one Hispanic female, solely
because of their race and ethnicity in violation of Batson v.
Kent ucky, 476 U.S. 79 (1986) and the Fifth Arendnent. Appellants
objected to the strikes and the prosecutor gave the foll ow ng
expl anati ons:
One bl ack woman was struck because "she appeared to be

sl eeping during part of the voir dire." The second bl ack woman
was struck because she al so was not paying attention during the
voir dire, and because the prosecutor did not |ike the fact that
she was a City of Houston enployee. The Hi spanic wonan was
struck because: It was ny inpression

fromny experience in

Hi spanic culture that she

m ght tend to be

synpat heti c toward Debbi e

Garza's predicanent in

that she basically is

doing what the male in
the species is telling



her to do, and m ght be
too synpathetic . . . .

The district court overrul ed Appellants' Batson objection.

The Suprenme Court held in Batson that a defendant can
establish an equal protection violation based on the governnent's
use of perenptory challenges to renove bl ack potential jurors in
his case. Batson, 476 U S. at 96. |f the defendant establishes
a prima facie case that the prosecutor used perenptory chall enges
to renpove potential jurors because of their race, the burden
shifts to the prosecutor to provide race neutral explanations.
The court mnmust then determne, in light of all of the facts and
ci rcunst ances, whether the defendant has carried his burden to
establish purposeful discrimnation. |[d. at 94-98.

When Appel |l ants objected to the prosecutor's exercise of
perenptory challenges in this case, the court, w thout expressly
determ ning whether a prinma facie case was nade out, asked the

prosecutor to explain his challenges. In Hernandez v. New York,

111 S.Ct. 1859 (1991), the Suprenme Court stated that "[o] nce a
prosecutor has offered a race-neutral explanation for the
perenptory chall enges and the trial court has ruled on the
ultimate question of intentional discrimnation, the prelimnary
i ssue of whether the defendant had nmade a prinma facie show ng
becones noot." |d. at 1866.

In evaluating the race-neutrality of an attorney's
expl anation, we nust determ ne whether the challenges violate the
Fifth Amendnent as a matter of law. 1d. at 1866. Proof of
racially discrimnatory intent or purpose is required to show a
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violation of the Fifth Anendnent. Arlington Hei ghts v.

Metropolitan Housi ng Devel opnent Corp., 429 U. S. 252, 264-65

(1977). "Discrimnatory purpose inplies nore than intent as
volition or intent as awareness of consequences. It inplies that
t he deci sion nmaker selected a particular course of action at

| east in part because of, not nerely in spite of, its adverse

ef fects upon an identifiable group." Hernandez, 111 S.C. at
1866 (citations omtted).

Before addressing the nerits of Appellants' argunent,
however, we address the matter of tineliness. The trial court
questioned the tineliness of Appellants' Batson objection because
they asserted their objection after the unsel ected venirepersons
had been di sm ssed. One defense | awer voiced his inpression
that a Batson claimwas tinely until the jury was sworn. The
court's subsequent general denial of relief does not indicate
whet her tineliness was the basis for its ruling. No one
requested clarification.

The notion that a Batson claimis tinely until the jury is
sworn is incorrect. This Court has held "that to be tinely, the
Bat son obj ection nust be nmade before the venire is dism ssed and

before the trial comrences.” United States v. Ronero-Reyna, 867

F.2d 834, 837 (5th Cr. 1989), cert denied, 494 U S. 1084 (1990).

Therefore, this Batson claimcan be dismssed as untinely.! Even

1 Although it is not crystal clear in the record that the
veni renmen had been di sm ssed, we see no reason for the trial
judge to raise the issue otherwse. Additionally, once the
venire was dism ssed fromthe courtroom the opportunity for them
to be tainted was too great, and it was the responsibility of the
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considering the nerits of the claim however, we concl ude that
the district court's ruling is correct.

Wil e the prosecutor's explanation with regard to the
Hi spani ¢ wonman appears on its face to of fend Hernandez, the fact
that he seated another Hispanic female and that the prosecutor
himsel f is Hi spanic shows that this chall enge was particular to
this female and not a "stereo typical assunption" or a "gross
raci al stereotype or anecdotal generalization"” about Hi spanics.

See Hernandez, 111 S.Ct. at 1867; United States v. Greene, 53 Cr.

L. 1003 (CMA No. 67297, February 25, 1993).
As to the two bl ack wonen excl uded, the explanations given
by the prosecutor were clearly race-neutral, and Appellants

argunents are without nerit.

1. Buyer-Seller Instructions. Ten of the twel ve Appellants

argue that the trial judge erred when he refused to give a buyer-
seller instruction to the jury in the course of his discussion of
the I aw of conspiracy. W disagree.

During the charge conference, the Appellants requested a

charge based on United States v. Hughes, 817 F.2d 268, 273 (5th
Cir. 1987), cert denied, 484 U S. 858 (1987), which included

| anguage to the effect that the existence of a nere buyer-seller
relationship in and of itself is not sufficient to prove a

conspiracy. They also requested that the nultiple conspiracy

Def endants, as the novers, to insure that the integrity of the
jury security was preserved.



charge submtted contain simlar |anguage. The court denied
t hese requests.

Appel lants are entitled to an instruction on any recogni zed
defense for which there exists evidence sufficient for a

reasonable jury to find in their favor. Mthews v. United

States, 485 U. S. 58, 63 (1988)(citations omtted). As we stated

in United States v. Schmick,? "it is reversible error to refuse a

charge on a defense theory for which there is an evidentiary
foundati on and which, if believed, would be legally sufficient to
render the accused innocent." However, a trial judge is "under
no obligation to give a requested instruction that msstates the
law, is argunentative, or has been covered adequately by other

instructions.” United States v. L'Hoste, 609 F.2d 796, 805 (5th

Cr.), cert. denied, 449 U S. 833 (1980)(citations omtted).

Wiile it is true that a buyer-seller relationship, wthout
nore, will not prove a conspiracy,?® evidence of such activity
goes to whether the defendant intended to join in the conspiracy
or whether his or her participation was nore limted in nature.
The questions of whether a defendant is a buyer/seller, and
whet her a defendant is a nenber of a conspiracy are nutually
excl usive. When Congress enacted the current drug laws, it
elimnated references to selling drugs as the basis for crimnal

activity, and substituted the broader concept of distribution as

2 904 F.2d 936, 943 (5th Cr. 1990), cert denied, ---
Uus ---, 111 S .. 782 (1991).

8 Hughes, 817 F.2d at 273.



the prohibited conduct. United States v. Johnson, 481 F.2d 645,

647 (5th Cr. 1973). As a result, the procuring agent defense
was elimnated. 1d. Conspiracies, and cul pable parties thereto
were expanded. One becones a nenber of a drug conspiracy if he
knowi ngly participates in a plan to distribute drugs, whether by
buyi ng, selling or otherwise. The drug conspiracy |aws focus on
whet her the participants knowi ngly joined an agreenent to
distribute drugs in violation of the law. W conclude that if
the evidence showed that a defendant is nerely a buyer or seller,
the el enents necessary to prove a conspiracy woul d be | acking,
and a not guilty verdict would result. 1In this case, the jury
instruction given by the court accurately reflected the |aw on
conspiracy. The buyer-seller relationship has been adequately

covered by this other instruction. L'Hoste, 609 F.2d at 805.

I11. Juror seeking job with GSA. The Appellants argue that the

court erred in not excusing a juror who, during trial, sought

enpl oynent as a security guard with the General Services

Adm ni stration (GSA). About 4 weeks into trial, the Defendants
advi sed the court that Juror Cardenas was repeatedly seen going
into the GSA security office in the courthouse during breaks and
lunch periods. They asked the court to question Cardenas and GSA
regardi ng whet her Cardenas was seeking enploynent with them The
court refused. Several days later, the Defendants renewed their

request. Apparently, M. Cardenas had continued to visit the GSA



office on a daily basis. The defense requested that Cardenas be
replaced with an alternate juror.

Prior to submtting the case to the jury, the court finally
agreed to | et defense counsel question Cardenas about his
activities. Cardenas admtted that he was visiting with the GSA
security officers and that he had applied for a position as a
security guard. He testified that he had received a positive
response to his application pending his passing several tests.
Cardenas also testified that this would not affect his ability as
a juror. Defense counsel requested that he be renpbved, but the
court refused.

We review for abuse of discretion. United States v.

O Neill, 767 F.2d 780, 785 (11th G r. 1985). Appellants had the
burden of proving by a preponderance of the evidence that

Cardenas was actually biased. De La Rosa v. Texas, 743 F.2d 299,

306 (5th Gr. 1984), cert denied, 470 U S. 1065 (1985); Smth v.

Phillips, 455 U.S. 209, 215-18 (1982).% Appellants have failed
to carry this burden. Even if Cardenas had held a job as a

security guard with the GSA at the tinme of jury selection, he

woul d not have been ineligible to serve as a juror. Tinsley v.

Borg, 895 F.2d 520, 529 (9th G r. 1990), cert denied, 498 U S

1091 (1991). The district court acted conpletely within its

di screti on.

4 The appellants contend that the facts in this case are so
extrene that they fit the situation Justice O Connor described in
her concurring opinion in Smth, and that they only have to show
inplied bias. W disagree.
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V. Sufficiency of the Evidence. Al Appellants except Garci a,

Zanora, and Silva challenge the sufficiency of the evidence
supporting sone or all of the counts of which they were

convi ct ed. Bef ore addressing the individual clainms, we set
forth the principles governing our review of sufficiency issues.
We exam ne the evidence, together with all credibility choices
and reasonable inferences, in the |ight nost favorable to the

governnent. United States v. Rena, 981 F.2d 765, 771 (5th Gr.

1993). The verdict nust be upheld if the court concludes that
any reasonable trier of fact could have found that the evidence
established guilt beyond a reasonable doubt. [d. at 770. The
evi dence need not exclude every reasonabl e hypot hesis of

i nnocence or be wholly inconsistent with every concl usi on except

that of guilt. United States v. Lopez, 979 F.2d 1024, 1028 (5th

Cr. 1992), cert denied, --- US ---, 113 S.C. 2349 (1993).

The governnent, however, nmust do nore than pile inference upon

i nference. United States v. Cardenas Al varado, 806 F.2d 566, 570

(5th Gr. 1986). Finally, the standard is the sane whether the

evidence is direct or circunstanti al . Rena, 981 F.2d at 771

In a narcotics conspiracy prosecution, the governnent nust
prove beyond a reasonable doubt: (1) that an agreenent to violate
the narcotics | aws existed between two or nore persons, (2) that
each alleged conspirator knew of the conspiracy and intended to
joinit, and (3) that each alleged conspirator did participate in

the conspiracy. United States v. Medina, 887 F.2d 528, 530 (5th
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Cir. 1989); United States v. Guerra-Marez, 928 F. 2d 665 (5th Gr.),

cert. denied, --- US ---, 112 S. C. 322(1991). Proof of any

el enent may be by circunstantial evidence, and [c]ircunstances

al together inconclusive, if separately considered, may, by their

nunber and joint operation, . . . be sufficient to constitute
conclusive proof."" United States v. Roberts, 913 F.2d 211, 218
(5th Gr. 1990), cert. denied, --- U S ---, 111 S.C. 2264 (1991)

(quoting United States v. Lechuga, 888 F.2d 1472, 1476 (5th Cr.

1989)) .

After a careful reviewof the record, we conclude that, viewed
in the light nost favorable to the verdict, the evidence is
sufficient as to all defendants.

Appel l ants Maseratti, Filoteo, Al varado, and Davis contend
that they should not have been convicted of conspiracy to possess
ei ther marijuana or cocaine, or both, because the evidence proved
only a buyer-seller relationship between them and the Garcia
enterprise. Although a buyer-seller relationship, wthout nore,
wll not prove a conspiracy, the evidence was sufficient for the
jury to conclude that the activities of these Appellants went
beyond that of a nere buyer-seller.® See Hughes, 817 F.2d at 273;
United States v. Thomas, 768 F.2d 611, 615 (5th Cr. 1985).

Maseratti was a repeat nmarijuana custoner. As early as June

7, 1989, telephone conversations concerning drug distribution

5 Distribution neans "to deliver . . . a controlled
substance.” 21 U S.C. 8 802(11). The statute defines "deliver"
as the "transfer of a controll ed substance, whether or not there
exi sts an agency relationship.” 21 U S.C § 802(8).

12



i ntercepted bet ween Roque Garci a and anot her def endant, Ayal a, nade
reference to Maseratti as the "white guy". Garcia apparently knew
the identity of the individual so referred to. The jury could
easily infer that Maseratti's invol venent began before that phone
call.

On July 1, 1989, Maseratti went to Apartnent 603 (Garcia's
headquarters), and in the presence of Garcia and others, he
rejected the cocaine offered to himbecause of its off-color, but
agreed to take all of the marijuana.® This evidence showed that
Maseratti knew that the Garcia organi zati on had other nenbers and
that Maseratti assisted in purchasing drugs for resale. The
evidence is sufficient to showthat Maseratti knowingly intended to
join and did join in the conspiracy to distribute marijuana.

Davi s was al so a repeat narijuana and cocai ne custoner. Davis
knew Garci a and Zanora operat ed the busi ness out of apartnent 603,
and Davis was seen there many tines. Garcia furnished Davis with
cocaine in up to half-kilogramquantities and nore than 100 pounds
of marijuana. This evidence supports the conclusion that Davis was
a know edgeable participant in the marijuana and cocaine
conspi raci es.

Fil oteo and Al varado were suppliers to the Garcia enterprise.
They admt to an "occasional deal" with Garcia, but contend that
since they did not control the organization or share in its

profits, their buy-sell conduct cannot be deened part of the

6 Maseratti had previously placed his drug order over the
phone to Garcia, thus sustaining his conviction for use of the
tel ephone to facilitate drug trafficking.
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conspi racy charged. However, even a single act can be one from
whi ch knowl edge and participation in a conspiracy can be inferred.

United States v. Mchelena-Orovio, 719 F.2d 738, 751 (5th Gr.

1983) (en banc), cert. denied, 465 U S. 1104(1984). Filoteo and

Al varado furnished the drugs which Garcia then sold to Maseratti
They were in the process of maki ng anot her delivery of marijuana to
Garcia when they were arrested. This is adequate evidence that
Filoteo and Alvarado were wlling participants in the Garcia
conspiracy.

Rocha, Ruiz and Pieratt nake "nere presence" argunents. The
evi dence, however, examned in its totality, shows that these
def endants were know ng participants in the Garcia schene. Rocha
was convicted in both the conspiracy to inport and to distribute
cocaine. He was involved in the plan to inport cocaine fromits
outset. A nunber of phone calls were intercepted which provided
anpl e proof of his know edgeabl e participation. In fact, Rocha
expressed his belief to Zanora that Garcia had placed hinself and
Zanora in charge of this operation. Rocha was observed com ng and
going from the warehouse where the cocaine-laden truck was
conceal ed. He al so made a nunber of intercepted phone calls and
hard wire transm ssions fromthe Garcia apartnent headquarters.

Rui z was convicted of conspiracy to distribute marijuana and
two uses of the telephone to facilitate marijuana distribution. On
June 29, 1989, Ruiz called Garcia | ooking for "work™. DEA officers
testified that "work" is a code word often used to nean narij uana.

During the call, Ruiz provided Garcia wth directions to his place

14



of business. On July 5, Ruiz tel ephoned Zanora and advi sed Zanora
that he would be com ng to the apartnent to deliver sonme "invoi ces"
that he had already "cleaned." Based on the officer's testinony,
the jury could conclude that Ruiz was thus planning to nake a
paynment for drugs. Additionally, Ruiz, Zanora, and another
associ ate net at a Wiat aburger restaurant from which Zanora's car
was driven to Ruiz's place of business. This conduct is consistent
with the delivery of drugs.

Pieratt was convicted of the marijuana conspiracy, possession
of marijuana with intent to distribute, and distribution of
marijuana. He was apparently Arnold Hatton's link to the Garcia
enterprise. He was observed at the Garcia apartnent several weeks
before Hatton's car was | oaded with marijuana. Pieratt was then
involved in the car switch which resulted in Hatton's car being
| oaded wth 201 pounds of marijuana. He drove the |oaded car to
the hotel where Hatton was staying. A surveillance officer
testified that he observed Pieratt open the trunk and renove
sonet hi ng before he delivered the car to Hatton. Hatton was |ater
stopped by officers with the car trunk full of marijuana. This is
adequate evidence that Pieratt was involved in the marijuana
conspiracy.

Finally, the Garzas al so argue that they were nere occasi onal
sellers of marijuana to the Garcia enterprise. Marijuana w appers
which had contained significant anmpbunts of nmarijuana were
di scovered in the Garzas' garbage. This discovery was nmade shortly

after Roque Garcia and his brother left a neeting at the Garza
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hone. Additionally, a ledger detailing a large quantity of
marijuana sales was discovered in the Garza's house. It showed
sales to Roque Garcia. Although other persons nay have also |lived
i n the house, the governnent proved that the Garzas were the | awf ul
occupants. The jury was entitled to believe that the Garzas were
the sellers of marijuana to the Garcia enterprise and that their
i nvol venent went beyond a single incident.

In conclusion, after a careful review of the record, we
conclude that, viewed in the |light nost favorable to the verdict,

the evidence was sufficient as to all Appellants.

V. Sentencing. Eight of the Appellants raise sentencing issues.

The issues fall into four categories: conputation of accountable
drugs, mnor or mnimal participant, acceptance of responsibility
and use of a firearm

The standard of reviewis statutorily defined. The sentence
must be upheld unless the appellant denonstrates that it was
inposed in violation of the law, was inposed as a result of an
i ncorrect application of the guidelines, or was outside the range
of the applicable guidelines and was unreasonabl e. 18 US.C 8§

3742(e); United States v. Ebertowski, 896 F.2d 906, 907 (5th Cr.

1990). This Court nust give "due regard to the opportunity of the
district court to judge the credibility of witnesses" by accepting
its findings of fact unless they are clearly erroneous. 18 U S. C
§ 3742(d). Beyond even the clearly erroneous standard, this Court

must gi ve due deference to the district court's application of the
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guidelines to the facts. 1d.; see United States v. Wolford, 896

F.2d 99, 103-04 (5th Gr. 1990).

1. Conputation of Accountable Drugs. Fi |l ot eo, Al varado,

Davis, Maseratti and the Garzas question the propriety of hol ding
them accountabl e for nore than the anount of drugs in the specific
incidents in which they were personally involved. 1In Filoteo and
Al varado's cases, at the sentencing hearing the court held them
responsi ble for all 914 kil ograns of marijuana proved to be handl ed
by the Garcia enterprise, but they accepted responsibility only for
the 35 kilograns seized at the time of their arrest and 50
kil ograns di scussed in a tel ephone conversation with Garcia. Davis
admtted responsibility only for the cocaine directly attributable
to him and Buford Lachney, and he strongly opposed being held
accountable for the 144 kilograns of cocaine seized from a
war ehouse on July 18, 1989. The court held Davis responsible for
all the cocaine and nmarijuana involved in the conspiracy.
Li kewi se, Maseratti and the Garzas challenged the presentence
report's recommendation that they be held accountable for 914
kil ograns of marijuana. The court rejected their argunents.

The anount of drugs for which an individual shall be held
account abl e at sentencing represents a factual finding, and will be

uphel d unless clearly erroneous. United States v. Ponce, 917 F. 2d

841, 842 (5th Gr. 1990), cert. denied, --- US ---, 111 S C

1398 (1991). A factual finding is not clearly erroneous as | ong as

it is plausible in light of the record of the case as a whole.
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United States v. Shipley, 963 F.2d 56, 58 (5th Cr.), cert. denied,

--- US ---, 113 S.C. 348 (1992).
The Sentencing Cuidelines allow the sentencing court to hold

a def endant accountable for all rel evant conduct. United States v.

Smal | wood, 920 F.2d 1231, 1237 (5th Gr. 1991). A co-conspirator
is accountable for his own conduct and the foreseeable acts of his
co-conspirators commtted in furtherance of the conspiracy.

US S G 8§81B1.3(a)(1)(B); United States v. Puma, 937 F. 2d 151, 159

(5th Gir. 1991), cert. denied, --- U.S. ---, 112 S. Ct. 1165 (1992).

Since the Appellants commtted the offenses and were
sentenced, the Sentencing Conm ssion has anended U.S.S.G § 1B1.3
and its commentaries and application notes to clarify what is
rel evant conduct. Amendnent 439 to the guidelines effective
Novenber 1, 1992, states "[t]his anendnent clarifies and nore fully
illustrates the operation of this guideline."”

The revised guidelines are not applicable to the Appellants.
However, if an anmendnent was intended only to clarify Section
1B1.3's application and, therefore, inplicitly was not intended to
make any substantive changes to it or its comentary, we may
consi der the anended | anguage of Application note 2 even though it
was not in effect at the tinme of the conm ssion of the offense.

United States v. Evbuomwan, 992 F.2d 70, 74 n.1 (5th Cr. 1993);

United States v. N ssen, 928 F.2d 690, 694-95 (5th Cr. 1991).

Application note 2 nmakes clear that crimnal liability and
rel evant conduct are two different concepts, regardl ess of whet her

the indictnment includes a conspiracy allegation. A defendant is
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accountable for the conduct of others that was both: (1) in
furtherance of the jointly undertaken crimnal activity; and (2)
reasonably foreseeable in connection with that crimnal activity.
The clarifying anendnents provide a nunber of hel pf ul
illustrations. Illustration (c)(7) is particularly pertinent:

Defendant Rrecruits Defendant S to distribute 500 grans

of cocaine. Defendant S knows that Defendant R is the

prime figure in a conspiracy involved in inporting much

| arger quantities of cocaine. As |long as Defendant S's

agreenent and conduct is limted to the distribution of

the 500 grans, Defendant S is accountable only for that

500 gramanount (under subsection (a)(1)(A)), rather than

the nmuch larger quantity inported by Defendant R
The illustrations indicate that it was not necessarily the intent
of the Sentencing Comm ssion to hold persons who buy or sell drugs
to a major distributor responsible for all the drugs bought or sold
by that distributor. The district court did not have the benefit
of these clarifications at the tine of sentencing. W believe that
t hose defendants who may be involved in less than the entire
conspiracy shoul d have their sentences reexam ned in light of these
guideline clarifications. Therefore, the sentences of Appellants
Maseratti, Davis, Alvarado, Filoteo, Severo Garza, and Deborah

Garza are vacated and their cases are remanded for resentencing in

light of the clarification of Guideline 1B1. 3.

2. Mnor or Mnimal Participants. Davis, Maseratti, and

Pieratt contend that they should have been given credit for either
two or four level reductions as mnor or mnimal participants in
the crimnal activity. Quideline section 3Bl.2 provides a two- to
four-level reduction in the base offense | evel for those offenders
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found to be relatively less cul pable than others involved in the

sane schene or conspiracy. See United States v. Buenrostro, 868

F.2d 135, 137 (5th CGr. 1989), cert. denied, 495 U S 928. The

gui delines define "mnimal participant” as one who denonstrates a
"l ack of know edge or understanding of the scope and structure of
the enterprise.” US S G § 3BL.2, coment. (n.1). A "m nor
participant” is simlarly defined as one who is "l ess cul pabl e than
nmost ot her participants, but whose role could not be described as
mnimal . " Id. (n.3). Because nost offenses are commtted by
participants of roughly equal cul pability, our Court has noted that
"It is intended that [the adjustnent] will be used infrequently."

United States v. Nevarez-Arreola, 885 F.2d 243, 245 (5th Gr.

1989) . We are unpersuaded by the Appellants' suggestion that

either classification applies to them

3. Acceptance of Responsibility. Davis and Pieratt chall enge

the court's refusal to grant them a credit for acceptance of
responsibility, pursuant to U.S.S.G 8§ 3E1.1. The court found that
Davis "has not exhibited an affirmative or tinely acceptance of
responsibility for his crimnal conduct.” Davis clainms that this
ruling is clearly erroneous because he furnished a witten
statenent of accountability. The probation officer in Pieratt's
case recommended agai nst the credit because Pieratt did not nmake a
statenent relative to his participation in the offense. Pieratt
argues that this was unnecessary because those details were

t horoughly discussed at trial.
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The sentenci ng judge's factual determ nati ons on accept ance of
responsibility are entitled to even greater deference than that

accorded under a clearly erroneous standard. United States v.

Ki nder, 946 F.2d 362, 367 (5th Gr. 1991), cert. denied, --- US.

---, 112 S.Ct. 1677 (1992). After a careful review of the record,
we find Appellants' argunents unconvi ncing.

As to the remaining issues raised by the Appellants, our
detail ed and pai nstaking review of the enornous record and briefs
in this case convinces us that the district court commtted no
reversible error.

For the foregoing reasons, the judgnents of conviction are
AFFI RVED and t he sentences of Maseratti, Davis, Al varado, Filoteo,
Severo Garza, Jr., and Deborah Garza are VACATED and their cases
REMANDED f or resent enci ng.
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