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No. 91-2091

United States of Anerica,
Pl ai ntiff-Appellee,

VERSUS

Fol onsho Sanuel ( ebode,

Def endant - Appel | ant.

Appeal fromthe United States District Court

Faor the Southern District of Texas

(March 30, 1992)

Bef ore REAVLEY, H G3 NBOTHAM and DeM3SS, Circuit Judges.
DEMOSS, Circuit Judge:

Fol onsho Samuel G ebode, a Nigerian citizen legally residing

in the United States, was indicted for:

Count One:

Count Two:

Count Thr ee:

Conspiracy to inport in excess of 100 grans of
heroin from N geria into the United States in
violation of 21 U.S.C. §8 952(a), 960(b)(2)(A), and
963;

| nportation in excess of 100 granms of heroin, in
violation of 21 U.S.C. § 952(a) and 960(b)(2)(A);

Conspiracy to possess with intent to distribute in
excess of 100 grans of heroin, in violation of 21
US C 88 841(a)(1l), 841(b)(1)(B) and 846;



Count Four: Possession with intent to distribute in excess of
100 grans of heroin, in violation of 21 U S.C. 8§
841(a) (1) and 841(b)(1)(B); and

Count Fi ve: Possession of in excess of 100 granms of heroin
aboard an aircraft entering the United States, in
violation of 21 U.S.C. § 955 and 960(b)(2)(A).

The case was tried to a jury. Q ebode called no w tnesses.
He noved for acquittal at the close of the governnent's case-in-
chief and the notion was denied. The jury convicted him on all
count s.

Q ebode was sentenced to serve concurrent sixty-three nonth
terms in the custody of the Attorney CGeneral to be followed by five
years supervised rel ease. On appeal ( ebode raises four grounds
for relief as foll ows:

1. The trial court abused its discretion in

refusing QG ebode's request for a subpoena
duces tecum

2. The evidence was insufficient to support
Q ebode' s conviction for conspiracy to inport,
i nportation, conspiracy to possess, and

possession with intent to distribute.

3. The trial court erred when it instructed the
jury on scienter required for conviction for
conspiracy to inport heroin.

4. The trial court erred when it charged the jury
on del i berate ignorance.

W AFFIRM in part and REVERSE and REMAND in part.
| .
On July 22, 1990, Fol onsho Sanmuel Q ebode, a Nigerian nati onal
but resident alien of the United States, was a passenger on a
Lufthansa flight fromFrankfurt, West Germany to Mexico City, with
a scheduled stop in Houston, Texas. When the plane |anded in
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Houston, ( ebode and the other in-transit passengers were ordered
off the plane while the crew cleaned the cabin. The passengers
were directed to atransit | ounge where they were to wait under the
supervision of airline representatives until they could reboard the
pl ane and continue their flight to Mexico City.

The corridor from the plane to the transit |ounge was a
"sterile" areawth|limted access only to passengers arriving from
foreign ports. United States Custons Inspectors Cifford Shaefer
and Frederick Waters were assigned to the corridor and had
stationed thensel ves at the threshold of the transit | ounge in the
international corridor. Their duties included the interdiction of
contraband and the detection of Custons |aw violations.

When the flight arrived, the inspectors interviewed various
passengers going into the transit |ounge. These interviews
i nvol ved stopping the passengers and inspecting their tickets and
passports. |Inspector Shaefer observed M. (Q ebode, the only bl ack
person on the Lufthansa flight, wal king toward the transit | ounge.
Shaef er noticed § ebode because he was carrying an unusually | arge
carry-on bag for a transit passenger. When G ebode approached,
| nspector Shaefer asked to see his passport and ticket. Q ebode
showed the inspector a Nigerian passport. ( ebode stated that he
had left his airline ticket on the plane. Noting that it was
unusual for an intransit passenger to be without a ticket, Shaefer
directed Q ebode to Inspector Waters for an interview. |nspector
Shaefer continued to screen passengers |eaving the Lufthansa

flight. In response to questioning, ( ebode stated that he had



arrived from Frankfurt where he had been visiting a sick brother
and that he had travelled to Frankfurt on a round-trip ticket which
he had thrown away. Waters asked g ebode if he had been anywhere
el se, and Q ebode told himhe had not. Wters inspected Q ebode's
passport and noted that he had visited N geria and the |Ivory Coast
in Cctober-Novenber 1989. Waters also noticed that there was no
entry stanp on Q ebode's passport to indicate that he had legally
travel l ed to West Germany. When questioned further about his trip,
Q ebode stated that he had stayed in the Frankfurt Airport for two
days and was denied entry into Germany because he had no visa.
According to Q ebode, another brother flewto Germany from Ni geri a
and gave hima ticket for Mexico. ( ebode explained that he was
going to Mexico to neet his wife for a vacation. |nspector Waters
becane suspicious by Q ebode's responses. Waters and Shaefer
escorted G ebode to a jetway where Shaefer conducted a pat-down
search of Q ebode. During the search, |Inspector Shaefer noticed
that G ebode's heart beat rapidly and that his stomach seened
unusually hard and protruding. The inspectors also exam ned
Q ebode's carry-on zi pper bag and di scovered a conputer-generated
flight itinerary and a tenporary entry permt for Mexico. The
itinerary did not indicate any stopover in Houston, but it did show
that Q ebode had travelled from Lagos, N geria to Frankfurt and
that he was on his way from Frankfurt to Mexico City. ( ebode's
identification in his wallet indicated that he was a Houston-area
resident. G ebode had given no indication to the inspectors that he

lived in Houston, Texas. The Custons inspectors thought it unusual



for sonmeone living in Houston to be flying directly to Mexico and
bypassing his own city. The inspectors observed that Q ebode had
very little clothing in his bag and he told them that he had no
ot her luggage. Q ebode was dressed in a loose-fitting shirt and
short pants.

After the search, the inspectors renoved Q ebode from his
flight for further investigation. They informed him that they
suspected that he was an internal body carrier of illegal
narcotics, and they requested that he consent to be X-rayed at a
| ocal hospital. G ebode refused to sign the consent formfor such
an X-ray, although he had initially consented to being X-rayed.
The inspector transported g ebode to a |l ocal hospital where he was
detai ned pending a nonitored bowel novenent. At the hospital,
Q ebode acceded to the inspector's requests that he sign a consent
formto be X-rayed. The X-ray reveal ed nunerous, unusually-shaped
objects inside Q ebode's intestine. Q ebode was then admtted to
the hospital to permt nonitored excretion of these foreign
objects. Eventually, he excreted 45 pellets contai ning 299.6 grans
of heroin.

Later, United States Custons Agent Sarah Scott and DEA Agent
Fl oyd Stanley cane to the hospital to interrogate Q ebode. ( ebode
told the agents substantially the foll ow ng:

I n Decenber 1989, he had travelled to Nigeria to attend

a brother's funeral and was introduced to a nman naned

Chuck who offered hi mnoney to snmuggle heroin. After he

expressed interest through athird party, Chuck wote him

a letter in which Chuck instructed himto obtain a visa

fromthe Mexi can consul ate, so that he could return with
the heroin from Lagos to Mexico City. Chuck further



instructed him to neet Chuck in Lagos to discuss the
details of the snuggling operation.

He purchased a pl ane ticket fromHouston to Lagos to neet
Chuck. In Lagos, Chuck told himto deliver the heroine
to a man naned Santos in Mexico Gty. Chuck's brother
furnished the heroin and the airline ticket to Mexico
Cty to him

1.
A.  DEFENDANT' S REQUEST FOR A SUBPOENA DUCES TECUM

Q ebode first clains on appeal that the district court abused
its discretion in denying his request for a subpoena duces tecum
under Fed. R Cim P. 17 (b).

Prior to trial g ebode noved the court, for issuance of a
subpoena duces tecum at the governnent's expense, requesting the
Regi onal Conm ssioner of the United States Custons Service,
Southern District of Texas to produce certain docunents. The Court
denied the request wthout stating any grounds to support its
action.

Fed. R C&im P. Rule 17 (b) provides:

The Court shall order at any time that a
subpoena be issued for service on a nhaned
W tness upon an ex parte application of a
def endant upon satisfactorily show ng that the
defendant is financially unable to pay the
fees of the witness and that the presence of
the wtness is necessary to an adequate
def ense.

Fed. R C&im P. Rule 17 (c) provides that "[a] subpoena may
al so coomand the person to whom it is directed to produce the

books, papers, docunents or other objects designated therein."



This Court has generally given district courts wi de discretion
i n determ ni ng whet her a subpoena should i ssue under Fed. R Crim

P. 17(b). United States v. Sanples, 897 F.2d 193 (5th G r. 1990).

Rule 17(b), Fed. R Crim P., governs an indigent's right
to have w tnesses subpoenaed at governnent expense. O
course, the issue is not entirely procedural; it
inplicates both the sixth amendnent right to conpul sory
process and the Fifth Anendnent protection against
unreasonabl e discrimnation based upon the ability to
pay. W have | ong held, however, that, wwthinthelimts
i nposed by the Constitution, "[t]he decision to grant or
deny a Rule 17(b) notion is vested in the sound
di scretion of the trial court.”" As a threshold matter,
an indigent seeking a Rule 17(b) subpoena nust all ege
facts that, if true, denonstrate "the necessity of the
requested witness' testinony." The trial court may then
exercise its discretion to deny the subpoenas if the
Gover nnment denonstrates that the indigent's avernents are
untrue, or if the requested testinony would be nerely
cunmul ative or irrelevant. United States v. Wbster, 750
F.2d 307, 329-30 (5th Cr. 1984) (citations omtted).
United States v. Ramrez, 765 F.2d 438, 441 (5th Cr.
1985), «cert. denied sub. nom Perpignand v. United
States, 474 U.S. 1063, 106 S. Ct. 812 (1986).

Q ebode contends that he was the only black on the airplane
and t he only passenger who was stopped. The subpoenaed records, he
clainms, would produce information that the governnent targets
Ni gerians that conme through the airport and stops them solely
because they are Nigerian. ( ebode indicated in his request that
he woul d use the information to denonstrate that his detention by
the Custons' inspectors was notivated by his race and nationality
and was therefore "non-routine". Such a detention, he argues, is
illegal under the Fourth Amendnent unl ess supported by reasonabl e

suspicion. United States v. Mntoya de Hernandez, 473 U.S. 531,

541, 105 S. C. 3304, 3310, 87 L. Ed. 2d 381 (1985).



We do not agree. (O ebode's contention that a border search is
not routine if notivated by ethnicity of a person searched is
groundl ess. He offers no evidence to support his contention. "
Bor der searches are considered to be reasonabl e by the single fact
that the person or itemin question enters into our country from
outside. There has never been any additional requirenent that the

reasonabl eness of a border search depended on the existence of

probabl e cause”. United States v. Ransey, 431 U S. 606, 619, 97 S.

. 1972, 1980, 52 L. Ed. 2d 617 (1977). And even if such stops
are made largely on the basis of ethnicity, there is no

constitutional violation. United States v. Martinez-Fuerte, 428

U S. 543, 563 (1976), 96 S. C. 3074, 3085 49 L. Ed. 2d 1116.
B. SUFFI Cl ENCY OF THE EVI DENCE TO SUPPORT CONVI CT1 ONS

Q ebode next challenges the sufficiency of the evidence
supporting his convictions for conspiracy to inport, inportation,
conspiracy to possess withintent to distribute and possession with
intent to distribute heroin.

In reviewing a challenge to the sufficiency of the evidence,
this court "nust exam ne the evidence and all reasonabl e i nferences
that may be drawn fromit in the light nost favorable to the jury

verdict." United States v. Lechuga, 888 F.2d 1472, 1476 (5th Cr

1989).

The evidence of a drug conspiracy nust denonstrate the
exi stence of an agreenent to inport or to possess with intent to
di stribute; know edge of the agreenent and voluntary participation

inthe agreenent. United States v. Lewis, 902 F. 2d 1176, 1180-1181




(5th Gr. 1990). The governnent nust prove at |east the sane
degree of crimnal intent necessary for the underlying substantive

offense. United States v. Osgood, 794 F.2d 1087, 1094 (5th Cr.

1986) . In order to convict a defendant of possession of a
contraband with intent to distribute under 21 U . S.C. § 841 (a) (1),
t he gover nnent nust prove beyond a reasonabl e doubt the defendant's
possession of the illegal substance, know edge, and intent to

distribute. United States v. Freeze, 707 F.2d 132, 135 (5th Cr.

1983) . The sanme elenents, along wth proof that the defendant
pl ayed a role in bringing the controlled substance froma foreign
country into the United States, will prove inportation. Uni ted

States v. Diaz-Carreon, 915 F.2d 951 953 (5th Cr. 1990). The

necessary know edge and intent can be proved by circunstanti al

evidence. United States v. Mtchell, 876 F.2d 1178, 1181 (5th Cr.

1989). Additionally, "intent to distribute a controll ed substance
may generally be inferred solely from the possession of a large

anmount of the substance.” United States v. Prieto-Tejas, 779 F.2d

1098, 1101 (5th G r. 1986).

1. | nportati on and Conspiracy to | nport

Q ebode contends that the governnent failed to prove that he
had the specific intent to bring the heroininto the United States.
(that he knowi ngly inported heroin specifically into the United
States). Even though the Lufthansa Flight nmade a regularly
schedul ed stop in Houston, enroute to Mexico City, he clains, no
evi dence was presented at trial to show that he knew of this stop.

The plane ticket to Mexico City, he contends, was purchased for him



in Nigeria and the stop-over did not appear on either his ticket or
his itinerary. Therefore, the evidence could not support a jury's
finding that he know ngly inported heroin into the United States.

In the alternative, Q ebode argues that in order to convict
for conspiracy to inport, the governnent nust prove not just that
he knowi ngly entered the United States with heroin but also that
the conspiracy to inport was directed at the United States and t hat

the United States was the ultimate intended destination of the

her oi n. He contends that the conspiracy could not have been
directed at the United States in this case because he and his co-
conspirators intended for the heroin to go to Mexico.

Def endant cites United States v. Conroy, 589 F.2d 1258, 1270-

71 (5th CGr. 1979) cert. denied 444 U. S. 831 (1979), the law in

this circuit, to support his contention that a conspiracy to i nport
a controlled substance into the United States requires proof that
t he def endant knew the controll ed substance "was destined for the
United States."

The only evidence in this case that Q ebode i ntended to i nport
heroin into the United States is the fact that he was a passenger
on a plane that had a schedul ed stop in Houston, Texas. There is
no evidence that he knew that the plane would |and in Houston.
Therefore, the only connection between Q ebode and United States
territory is the fact that he had to | eave the plane when it | anded
in Houston so that it could be cleaned by the airline crew

The Fifth Grcuit has not previously determ ned whether the

jury can infer know edge by a drug carrier that a drug will enter
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the United States by the nere fact that the carrier is present on
a flight scheduled to stop in the United States.
The First Grcuit, however, has addressed the issue in United

States v. Franchi-Forl ando, 838 F.2d 585, 587 (1st Cr. 1988), a

case concerning facts very simlar to the facts in this case, and
found that the evidence was anple to show that the defendant knew
the controll ed substance was destined for the United States. The
defendant, an Italian citizen living in Col onbia, was on a flight
from Col onbia to Spain when his airplane nade a scheduled stop in
Puerto R co. Wiile waiting in the "in-transit" |ounge at the
airport, a United States Custons Service officer boarded the
aircraft and inspected the luggage. The officer found cocaine in
defendant's suitcase. The defendant was convicted of inporting
cocaine into the United States; possessing cocaine wth intent to
distribute it, and unlawfully possessing cocaine on an aircraft
arriving in the United States. Aside fromthe flight schedul e of
the accused's plane, there was no evidence that the defendant
intended to enter the United States.

On appeal, the defendant argued that the evidence did not
support the inference that he intended to inport cocaine into the
United States because the governnent failed to prove that he knew
that his plane would stop in the United States. The First Crcuit
affirmed the conviction and held that the evidence was sufficient
to show the defendant had specific intent to enter the United
States with drugs. It reasoned: "[R]egardless, we believe that

the jury could conclude fromthe facts that the trip was |ong, the
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stops were few, and the stop was schedul ed that appellant knew he

would land in the United States.” Fr anchi - Forl ano, 838 F.2d at

587. See also, United States v. Londona-Villa, 930 F.2d 994, 1000

(2nd Cir. 1991). ("[When a person carrying drugs voluntarily
traveled on a plane that was scheduled to stop in the United
States, we see no reason why a jury may not infer that he or she
knowi ngly or intentionally entered the United States with drugs").

In this case the jury coul d have i nferred know edge by g ebode
that the drug he was carrying woul d enter the United States because
he chose to be present on a flight that was scheduled to stop in
the United States. It is reasonable that the jury could concl ude
fromthe facts of Q ebode's flight that the trip fromFrankfurt to
Mexi co was | ong, the stops were few, and that a stop was schedul ed

i n Houston, Texas, the defendant's pl ace of residence, that he knew

he would land in the United States. Franchi-Forl ando, 838 F. 2d 585

at 587.
Q ebode cites no authority for his argunent that he nust

intend the United States to be the final destination of the heroin

in order to commt an inportation offense.

Wiile the evidence in this case that Q ebode intended and
conspired to inport drugs into the United States is, at nost
mnimal, in view of the First Grcuit's holding, this evidence
appears to be adequate to support G ebode's conviction for
i nportation and conspiracy to inport. Furthernore, we believe such
a finding is consistent wwth Congress' interest in the detection,

prosecuti on and punishnment of such drug offenses. Al bernaz v.
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United States, 450 U. S. 333, 343, 101 S . C. 1137, 1144 67 L. Ed.

2nd 275 (1981). The United States has a valid "federal interest”
in prohibiting inportation of drugs into our country where a drug

carrier actually enters this country with drugs. (Conpare wth

Conroy supra where this court found there is "no federal interest”

in prohibiting inportation into another country by a drug carrier
who is discovered with drugs outside United States' territory.)
The fact that the carrier does not intend the United States to be
the final destination is not inportant. The reasoning behind this
holding is that the United States be free fromdrug trafficking and
the crinme and violence that acconpany it. 1d.

This court finds that the evidence in this case is sufficient
to support defendant's conviction for Conspiracy to Inport and to
| nport heroin.

2. Possessi on and Conspiracy with Intent to Distribute

Q ebode also contends that he cannot be convicted of
conspiracy to possess with intent to distribute under 21 U S.C. 8§
846 unl ess the governnent proves the existence of an agreenent to
commt such underlying offenses and that each conspirator knew of,
intended to join, and participated in the conspiracy. United

States v. Basey, 816 F.2d 980, 1002 (5th Gr. 1987). Further, he

clains, to sustain a conviction under 21 U S.C. 8§ 841 (a) (1) for
possession of heroin with intent to distribute it, the governnent
must show know ng, possession of heroin, with intent to distribute

it, United States v. Palella, 846 F.2d 977, 982 (5th Gr 1988),

cert denied, 488 U.S. 863, 109 S. C. 162, 102 L. Ed. 2d 133. The
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intent required by 8 841(a)(1), he clainms, nust be an intent to

distribute narcotics within the United States. ld., United States

v. Pentapati, 484 F.2d 450, 451 (5th Cr. 1973). There nust be, he

clains, sone nexus between the United States' territory and the
defendant's acts or intentions in order to convict him of
possession with intent to distribute. Id.

Q ebode argues that he cannot be convicted under the facts of
this case, therefore, because the evidence was that he was
travelling to Mexico Gty and had no intent to distribute the
heroi n he possessed in the United States. He argues that when he
| anded at Houston Intercontinental Airport he had no contact with
the general public because he was required to remain in the
"sterile" area of the lounge until the plane was ready for
reboarding. Thus, it would have been inpossible for himto have
distributed the contraband in the United States because he was
carrying it inside his body. Accordingly, the evidence does not
support the intent to distribute the heroin.

This circuit has not yet resolved the issue of whether a
conviction under 21 U S. C. 841 (a) requires proof of an intent to
distribute the illegal drug inside the United States. The question
was |l eft openin United States v. Sindin, 620 F.2d 87, 90 (5th Gr

1980) and United States v. Pentapali, 484 F.2d 400. However, the

First, Second, Ninth and El eventh Crcuits have each addressed t he
i ssue and have held that nere possession of the drug in the United
States is sufficient to supply the territorial nexus with the

United States regardless of where distribution nmay have been
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intended. United States v. McKenzie, 818 F.2d 115 (1st G r. 1987);

United States v. Miensch, 694 F.2d 28, 33-34 (2nd G r. 1982) cert

deni ed, sub. nom Lewis v. United States, 461 U S. 908, 1038 S. C.

1881, 75 L. Ed. 2d 811; United States v. Gonez-Tostado, 597 F.2d

170 (9th Gr. 1979); United States v. Mntoya, 782 F.2d 1554 (11th

Cir. 1986).

This position, we believe, is consistent with Congress's
interest in prohibiting possession of drugs in the United States
wth intent to distribute outside the United States. Drug
transport and drug couriers nmay be acconpanied by crine and
vi ol ence, even if the drug ends up abroad. The United States al so
has treaty obligations to prevent drug trafficking into other
countries. Allowing United States airports to becone drug conduits
and trading centers for distribution throughout the world is not

consistent with those obligations. United States v. Miensch, 694

F. 2d 28.

Further, there is nothing in the legislative history to
i ndicate that Congress intended to limt the application of § 841
(a) (1) to only those persons who possess drugs with intent to
distribute wwthin the United States, nor does the plain | anguage of
the statute distinguish between an intent to distribute in this
country and an intent to distribute el sewhere. Therefore, we find
that the governnent was not required to establish that Q ebode
intended to distribute the heroin in the United States but only

that he intended to distribute.
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The quantity of heroin that G ebode possessed supported the
i nference that the substance was not for his personal consunption;
and, since Q ebode admtted that he intended to turn the heroin
over to his contact in Mexico, the evidence supported a finding
that he possessed the heroin with intent to distribute.

Q ebode's position is not supported by authority. We find
that the evidence was nore than sufficient to support the jury's
verdi ct.

C. SC ENTER CHARGE FOR | MPORTATI ON OF HERA N.

Q ebode further contends that the district court erred when it
inproperly failed to instruct the jury on the specific intent
necessary to sustain his convictions for conspiracy to inport
heroin and for inportation of heroin.

Def endant argues that the charge failed to include an
essential elenment of the offense, that is, that he i ntended or knew
that the heroin he possessed was to be inported into the United
St at es. Further, he conplains, the error was conpounded by the
prosecutor's closing argunment over defendant's objection that:
"You nust only inport or intend to i nport a substance and be in the
custons territory of the United States, and you're guilty."

Title 21, US C 8 952 (a) and 960 (a) (1) provides in
pertinent part that:

[I]t shall be unlawful for any person know ngly

or intentionally . . . to. . . inport into the

custons territory of the United States from any

pl ace outside thereof any controlled substance
in Schedule I.
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According to Q ebode, (G ebode and the governnent initially
agreed to the follow ng instruction:

| instruct you that the governnent need not prove
that the defendant intended or attenpted to bring

t he contraband through Custons, but only that the
defendant intended to bring the contraband into any
territory of the United States.

The prosecutor, however, changed the instructi ons when he had
them typed for court. The jury instruction Nos. 21 and 22 then
read:

| instruct you that the governnent need not prove

that the defendant intended or attenpted to bring

the heroin through custons, but only that the

def endant brought the heroin into any territory of

the United States.

Q ebode objected to the instructions because it did not
require the jury to find that he "intended to bring the heroininto
any territory of the United States." The court overruled the
obj ecti on.

Q ebode was relying upon the law in this circuit, United

States v. Conroy, 589 F.2d 1258, when he agreed on the origina

charge wth the prosecutor. This court held in Conroy that a
conviction for inportation of a control |l ed substance requires proof
that the defendant knew that the drug would enter United States
territory.

The Governnent on the other hand cited United States V.

Muench, 694 F.2d 28 at 32 as its authority when it changed the
agreed-upon instruction to the final version of the charge that the

Court read to the jury.
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The defendants in Miench conpl ai ned of their conviction of
possession of narcotics with intent to distribute because they were
on an international flight and did not go through Custons. The
court there held upon defendant's appeal:

[Al]s we accept the appellant's inplicit assunption that
cases decided wunder 8952 (a) are to sone degree
instructive in prosecutions under 8841 (a) (1), we nust
al so take note of cases such as United States v. Catano,
553 U.S. 865, 98 S.Ct. 199 (1977), and Palerno v. United
States, 112 F.2d 922, 924 (1st Cr. 1942). These cases
held that the crinme of inportation is conplete when
contraband is brought into the United States territory,
regardl ess of whether an attenpt is nade to bring the
contraband t hrough custons.

Muench, 694 F.2d at 32. (enphasis added)
The governnent clains that in view of the holding in Miench,
the charge was sufficient. Conceding that there is a nens rea

requi renent for the act of inportation. United States v. Diaz-

Carreon, 915 F. 2d 951, 953 (5th Gr. 1990); United States v. Lara-

Vel asquez, 919 F.2d 946, 950 (5th Gr. 1990), the governnent
argues, however, that the required nens rea extends only to the act
of inportation and does not extend to the jurisdictional
requi renent that the i nportation take place into the United States.
The court, it contends, does not have to reach the i ssue of whet her
the statute requires know edge or intent that the area entered into

was, in fact, the United States. United States v. Londono-Villa,

930 F.2d 994.
This argunent has no nerit. It is true that courts are given

wde latitude in framng jury instructions, United States v.

Kinmmel, 777 F.2d 290, 293 (5th Gr. 1985) cert. denied, 476 U S.

1104, 106 S. C. 1947, 90 L. Ed. 2d 357 (1986). However it is
18



reversible error if the court refuses to submt an instruction
t hat :

(1) is substantially correct; (2) was not substantially
covered in the charge actually delivered to the jury; and
(3) concerns an inportant point in the trial so that the
failure to give it seriously inpaired the defendant's
ability to present a given defense.

United States v. Chanbers, 922 F.2d 228, 241 (5th Gr. 1991),

quoting United States v. Mollier, 853 F.2d 1169, 1174 (5th Cr

1988) .
"[A] jury's verdict cannot stand if the instructions provided
the jury do not require it to find each el enment of the crinme under

the proper standard of proof". Cabana v. Bullock, 474 U S. 376

384, 106 S. . 689, 696 88 L. Ed. 2d 704 (1986). See United

States v. Musgrave, 444 F.2d 755, 764 (5th Cr. 1971).

Conviction for inportation of a controll ed substance requires
proof that the defendant knew that the drug would enter United

States territory. Conroy supra. The hol ding in Miench does not

negate that requirenent. The court sinply found there that the
governnent need not prove that the defendant attenpted to pass
through the Custons with the drugs but only that he was present
wi th contraband on United States soil.

The trial court approved a jury charge in Q ebode that failed
to conply with the Fifth Crcuit Pattern Instructions for the
offense of inportation and one that delivered an incorrect
statenent of the law. The court omtted to charge the jury on an
essential elenent of the crine of inportation, that of specific

intent, therefore msleading the jury about the elenents of an
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i nportation offense. Thus, the jury was allowed to find that
Q ebode did not intend or know that the heroin he possessed was to
be inported into the United States.

The governnment al so argues that the jury charge, when read as
a whole and in context, sufficiently charged the jury with regard
to the necessary nens rea for the offense and was a correct
statenment of the | aw

The jury, the governnent contends, was i nstructed by the court
that the statutory schene nakes it "unlawful for any person to
knowi ngly or intentionally inport intothe custons territory of the
United States from any place outside thereof any controlled
substance in Schedule I". The term"inport" was defined as "with
respect to any article, any bringing in or introduction of such
article into any area". Further, the court instructed the jury
that, to find the defendant guilty, they had to find that the
def endant brought a controll ed substance into the United States and
that he knew the substance he was bringing into the United States
was a controll ed substance.

The additional instruction with regard to the jurisdictional
elenment, it contends, did not negate its burden but instead, when
read in context, was a correct statenent of the law that the
inportation need only take place in the United States and that
there was no requirenent on the governnent to prove that the
def endant took the drugs through Custons.

This argunent also fails. It is true that this court reviews

clainmed deficiencies in a jury charge "by looking to the entire
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charge as well as the argunents made to the jury." United States

v. Chagra, 807 F.2d 398, 402 (5th Cr. 1986).

However, nowhere in the jury instructions is found the proper
scienter requirenent for an inportation offense. Rat her, the
instructions include only the words of the statute (21 U S.C. 88
952 (a), 960 (a)) and the definition of "willfully."

The recitation of only statutory |anguage i s not an adequate
charge to the jury. The danger is that the |anguage of the
inportation statute can be construed to allow conviction w thout
proof of specific intent to inport into the United States, an
el emrent of the offense. G ven that Q ebode's only def ense was t hat
he did not intend to enter the United States and given that the
evi dence was extrenely close on precisely this issue, we find that
the district court conmtted reversible error in its instructions
on the inportation charge on this issue.

D. DELI BERATE | GNORANCE JURY CHARGE

Finally Q ebode clains that the district court inproperly
instructed the jury on "deliberate i gnorance" as to the conspiracy
to inport charge and its conpanion count, inportation. The
instruction, he contends was not supported by the evidence.

In its charge, the district court instructed the jury, over
Q ebode' s objection, as foll ows:

You may find that a defendant had know edge of a fact if

you find that the defendant deli berately cl osed his eyes

to what woul d ot herwi se have been obvious to him \Wile

know edge on the part of the defendant cannot be

established nerely by denonstrating that the defendant

was negligent, careless, or foolish, know edge can be

inferredif the defendant deliberately blinded hinself to

t he exi stence of a fact.
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The standard of review of a defendant's claimthat a jury
instruction was error is "whether the court's charge, as a whol e,
is a correct statenent of the |aw and whether it clearly instructs

jurors as to the principles of law applicable to the factual issues

confronting them" United States v. Stacey, 896 F.2d 75, 77 (5th

Cir. 1990) (quoting United States v. August, 835 F.2d 76, 77 (5th

Cr. 1987). (enphasis added). The Court "may not instruct the jury

on a charge that is not supported by the evidence. United States

V. Otega 859 F.2d 327, 330 (5th Gr. 1988)

In the instant case, the district court instructed the jury
that it could infer guilty know edge "if the defendant blinded
hinmself to the existence of a fact." |t based its instruction upon
the governnent's argunent that ( ebode deliberately avoided
learning the details of his flight, including the fact that it was
going to stop in Houston.

Finding that the facts of this case do not support the
i ssuance of a deliberate ignorance instruction, we find that the
district court erred.

Del i berate ignorance "denotes a conscious effort to avoid
positive knowl edge of a fact which is an elenent of an offense

charged". United States v. Restrepo-Ganda, 575 F.2d 524, 528 998

S. . 331, 58 L. Ed. 2d 332 (5th Gr. 1978), cert. denied 439 U. S.

935, 99 S. C. 331, 58 L. Ed. 2d 332 (1978). The evidence wll
support a finding of deliberate ignorance only if there is

"conscious action by the defendant--the defendant consciously
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attenpted to escape confirmation of conditions or events he

strongly suspected to exist." Lara-Velasquez, 919 F.2d at 951.

A del i berate ignorance instruction allows the jury to convict
w thout finding that the defendant was aware of the existence of
illegal conduct. It therefore creates a risk that the jury m ght
convict on a |esser negligence standard. The jury, for exanple,
m ght find deliberate ignorance nerely because it believed the

def endant shoul d have been aware of the illegal conduct. United

States v. Alvarado , 838 F.2d 311, 314 (9th Cr. 1987), cert.
deni ed, 487 U S. 1222, 108 S. C. 2880, 101 L. Ed. 2d 915 (1988).
Therefore the instruction should rarely be given. |d.

This court has framed a two part test which nust be net before
a deliberate ignorance instruction can properly be given. The
evi dence nust show that: (1) the defendant was subjectively aware
of a high probability of the existence of the illegal conduct; and
(2) the defendant purposely contrived to avoid learning of the

illegal conduct. United States v. Farfan-Carreon, 935 F.2d 678,

680 (5th Cir. 1991).

The governnent argues that both prongs of the test have been
nmet . The evidence, it contends, supported the inference that
Q ebode was subjectively aware of the high probability that the
ai rpl ane he was on would stop in the United States. The governnent
relies on gebode's statenents to Custons Agent Scott that he did
not know the | ast nanme, tel ephone nunber, or address of "Chuck",

the co-conspirator, and that he was ignorant of sone of the
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circunstances of his travel, such as why his passport was not
stanped in Lagos.

The Court however does not agree that this evidence supports
the fact that g ebode purposely contrived to avoid | earning of his
illegal conduct. The governnent presented evidence that ( ebode
travelled on a flight scheduled to I and i n Houston. The gover nnent
does not suggest that Q ebode tried to avoid |earning of the
flight's scheduled |anding in Houston. No where do we find that
Q ebode deliberately 'shut his eyes' to avoid know ng what would

ot herw se be obvious to view. Restrepo-Ganda 575 F.2d 524. There

is no evidence that Q ebode refused to view the posted flight
schedul e or absented hinself from places where he would be |ikely
to learn of his Lufthansa Flight's likely stops. There is no
reason to believe that G ebode cared one way or other about where
the plane would stop. Q ebode's statenents may indicate
del i berate ignorance of sonething, but not necessarily deliberate
i gnorance of the fact that the flight would |l and in Houston. It is
difficult to see what Chuck's nane, address, phone nunber, or the
Lagos passport stanp have to do wth G ebode's flight schedul e.
The only fact that the governnent lists with any rel evance to
Q ebode' s "del i berate i gnorance" of the circunstances of his travel
is the fact that soneone el se purchased his ticket. Perhaps there
is a greater |ikelihood of | earning of a plane stop when one goes
to a ticket counter and buys the ticket oneself. However, in this
case, the purchase of the plane ticket by Chuck for ( ebode was

part of the package deal. W therefore find that the governnent
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has failed to prove that a reasonabl e person in Q ebode's position
woul d have been suspicious of the circunstances surrounding his
pl ane's stop in Texas. Farfan-Carreon, 935 F.2d. 681.

[11. CONCLUSI ON

The convictions for Counts Three, Four and Five are AFFI RVED
and the sentence i ssued for each count is left intact. W REVERSE
the convictions for Counts One and Two because of the defects in
the court's charge relating to intent and deliberate ignorance as
applied to these Counts and Remand the case as to Counts One and

Two for retrial, if the governnent so el ects.
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