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Def endants, Hector Razo-Leora and Eugeni o Bal deras, appeal
their convictions on various charges relating to a nurder-for-hire
conspiracy. W affirm

| .

I n June 1988 i n Houston, Texas, agents of the Drug Enforcenent
Agency arrested fourteen individuals, including Bal demar Garci a.
Garcia was a longtinme drug deal er who i medi at el y began cooperati ng
wth | aw enforcenent officials. Evidence Garcia provided led to
the Cctober 1988 arrest and indictnment of defendant Razo-Leora's
brother, Antonio Razo, for possession of cocaine with intent to
distribute it. Trial was set for January 1989. Garcia was

scheduled to testify at Razo's trial and at the Decenber 1988 tri al



of the fourteen individuals arrested in June. Antoni o Razo
believed that Garcia' s informati on was responsible for his arrest.

Fermn Cabello lived in Houston for several nonths in 1981,
when he net Eugeni o Bal deras, Jr. Bal deras was an acquai ntance of
Antoni o Razo's. Wen Cabello left Houston, he noved back to
Chi cago, where he had lived before noving to Texas. During a visit
t o Houst on about two years before the events at issue in this case,
soneone pointed out Hector Razo-Leora to Cabello as Balderas's
brother-in-law. Cabell o had no other contact with Razo-Leora. In
early Decenber 1988, Bal deras contacted Cabello and told hi mthat
he was having sone problens and needed Cabello's help. He sent
Cabello noney for an airline ticket to Houston. When Cabell o
arrived in Houston on Decenber 9, Balderas picked himup at the
airport and expl ained that Bal deras and others wanted Cabello to
murder Garcia for "snitching."

Bal deras and Cabello spent several hours that night
unsuccessfully I ooking for Garcia's house. At about 3 a.m, they
gave up for the evening and went to Bal deras's house. There
Bal deras offered Cabello $5,000 to kill Garcia. Balderas showed
Cabell o a .357 magnhum pistol and gave hima car to use for the
weekend and noney for a hotel room The follow ng norning, Cabello
tried to locate Garcia's house on his owmn. Wen he could not, he
returned to Bal deras' house and the two nmen searched for the house
together. Bal deras had given Cabello the .357 magnumby this tine
and Cabell o had the pistol with himas they searched. Again unable

to locate Garcia's house, they went to El Charrito, a restaurant



owned by Bal deras's sister Norma, for lunch. Later, they returned
to Bal deras's house and then to the hotel in which Cabello had
stayed the night before. Bal deras had a nine mllineter pisto
wth himwhile at the hotel that Saturday night.

The next norning, Sunday, Decenber 11, Cabello again tried
unsuccessfully to locate Garcia' s house. He then went to
Bal deras's house and told Bal deras that he had to return to work on
Monday in Chicago. After telling Cabello to be patient, Bal deras
made sone phone calls trying to find the house. Bal deras told
Cabello that he was calling a person naned Eddie and Bal deras's
conpadre, Hector. A common neani ng of the Spani sh word "conpadre"
is godparent. A short tine |later, two people arrived at Bal deras's
house. Balderas left with themfor about forty-five mnutes, and
when he returned he told Cabello that Eddie had shown him where
Garcia lived. Balderas gave Cabello directions and told himthat
Garcia drove a bl ue pick-up truck. Even with these new directions,
Cabello still could not find Garcia's house. He called Bal deras,
who picked Cabell o up, drove himto the house and returned himto
the car he had been using. After Balderas | eft, Cabell o drove back
to Garcia' s house where he could see a blue pick-up but could not
determ ne whether Garcia was there. Cabello went back to
Bal deras's house.

Bal deras tol d Cabell o he would call his "cunado," or brother-
in-law. After making the call, Balderas told Cabello that it was
Garcia's habit to get up at 6 a.m Bal deras gave Cabell o $50, and

Cabell o drove back to Garcia' s house where he noticed the blue



truck was gone. Cabello went to get sone food and make a phone
call. He returned to Garcia's street and parked in a | ot down the
bl ock fromthe house. A short while later, the blue pick-up drove
by and pulled into Garcia's driveway. Cabello followed the truck,
parked and got out of his car. Wen the driver of the pick-up got
out of the truck, Cabello yelled out, "Baldo." Garcia turned
toward Cabell o and Cabell o shot himsix tines.

As Cabello | eft the scene of the shooting, he ran a stop sign.
A Harris County Deputy Sheriff pulled himover, found the gun and
realized from the snell that it had been fired recently. He
arrested Cabello. Later, tests confirnmed that this .357 magnumwas
the gun which had killed Garcia and that Cabell o had fired the gun.
Cabello was indicted for nurder by the state. Antonio Razo and
anot her man, Eddie Pries, provided bond for Cabello, who returned
to Chicago. Cabello was |later indicted on federal firearns charges
and was returned to Houston. Cabello agreed to plead guilty to the
firearnms charges and cooperate with the governnment so that his
federal and state sentences would run concurrently.

Bal deras's contacts with Cabello continued after Cabello's
arrest. Federal agents recorded two conversations between Cabell o
and Bal deras. The first was a tel ephone call during which Cabello
conpl ai ned that he had not been told that Garcia was a federal
W t ness. Cabell o asked if Hector could put sone noney away for
Cabello while he was in prison. Bal deras said he had not known
Garcia was a federal witness and told Cabello not to talk about it

on the telephone. Later, federal agents videotaped a neeting



bet ween Cabel |l 0 and Bal deras at a hotel. Cabell o again conplai ned
of not know ng about Garcia's federal w tness status and Bal deras
agai n said he had not known of it. Cabello stated that Hector nust
have known, and Bal deras agreed that Hector probably did know
Cabel l o asked if Hector was going to put away sone noney for him
and Bal deras responded that it would be taken care of.

Bal deras and Razo-Leora were indicted in August 1989 and
charged with conspiring to travel in and use interstate commerce
facilities in the commssion of a nurder for hire (Count 1), in
violation of 18 U S C 88 2, 371 and 1958. Bal deras was al so
i ndicted on four additional counts: aiding and abetting others to
cause Cabello to travel ininterstate commerce with the intent that
Cabello commt a nurder for hire (Count 2), in violation of 28
US C 88 2 and 1958; perjury before a grand jury, in violation of
18 U S.C. 8§ 1623 (Count 3); solicitation of Cabello to commt
murder for hire, in violation of 18 U S. C. 8§ 373 (Count 4); and
using and carrying firearnms during and in relation to the
comm ssion of the offenses identified in counts 1 and 2 (Count 5).

A jury convicted Razo-Leora on count 1 and Bal deras on al
five counts. The court sentenced Razo-Leora to sixty nonths in
prison and three years of supervised rel ease. In addition, the
district court ordered himto pay a special $50 assessnent and to
make restitution to Garcia's w dow of $100, 000. Bal deras was
sentenced to a total of 360 nonths in jail and five years of
supervi sed rel ease, and was ordered to pay a special assessnent of

$250. The defendants appeal their convictions on each count. Both



defendants argue that the evidence was insufficient to support
their convictions. In addition, Razo-Leora contends that the
district court erred in ordering himto nmake restitution to the
victims fam |y and Bal deras contends that the district court erred
inits instruction to the jury on two of the counts against him
We consi der each of these argunents bel ow.

1.

A

We begin our analysis with the issues raised by Razo-Leora.

He argues first that the evidence is insufficient to support the
verdict. In reviewwng this claim we consider "whether a rational
trier of fact could have found the essential elenents of the crine
beyond a reasonable doubt.” United States v. Edelnman, 873 F.2d
791, 793 (5th Cir. 1989). Also, we nust viewthe evidence, and al
i nferences reasonably drawn fromit, inthe light nost favorable to
the verdict. G asser v. United States, 315 U S. 60, 62 (1942);
United States v. Hopkins, 916 F.2d 207, 212 (5th Gr. 1990); United
States v. Mol inar-Apodaca, 889 F.2d 1417, 1423 (5th Cr. 1989).

To establish a conspiracy in violation of 18 U S.C. § 371,1

. Section 371 is the conspiracy statute. It reads, in pertinent
part,
| f two or nore persons conspire to comm:t

any offense against the United States, or to

defraud the United States, or any agency

thereof in any manner or for any purpose, and

one or nore of such persons do any act to

effect the object of the conspiracy, each

shall be fined not nore than $10,000 or

i nprisoned not nore than five years, or both.

Section 1958 describes the "offense against the United States" at
issue in this case and reads, in pertinent part,
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the Governnent nust prove three things: 1) an agreenent between
t he def endant and one or nore other persons to violate a |l aw of the
United States; 2) an overt act by one of the conspirators in
furtherance of the conspiracy; and 3) the intent on the part of the
defendant to further an unlawful objective of the conspiracy.
United States v. Hopkins, 916 F.2d at 212.

W now turn to the evidence the governnent relies on to
support Razo-Leora's single count of conviction, conspiracy to
violate § 1958. The primary evidence against Razo-Leora is the
testinony of two Governnent w tnesses. The first is the gunman
Cabel | o. According to Cabello, while Balderas and Cabello were
trying to |locate Garcia, Balderas sought directions by naking a
t el ephone call to Bal deras's "conpadre Hector." This Spanish term
"conpadre" is frequently used to nean "godparent." The evidence
showed that Razo-Leora and Balderas's sister Norma were the
godparents of one of Balderas's children. Later that day, a few
hours before the nurder, Balderas nade another phone call to

soneone whom he referred to as "cunado." The purpose of this cal

(a) Whoever travels in or causes another
(including the intended victin) to travel in
interstate or foreign commerce, or uses or
causes anot her (including the intended victin
to use the mail or any facility in interstate
or foreign commerce, with intent that a nurder
be commtted in violation of the |aws of any
State or the United States as consideration
for the receipt of, or as consideration for a
prom se or agreenent to pay, anything of
pecuni ary val ue, shall be fined not nore than
$10,000 or inprisoned for not nmore than 10
years, or both; :



was to find out when Garcia mght return honme. The term "cunado”
means "brother-in-law" Razo-Leora and Norma Balderas |ived
together, and the jury was entitled to conclude that Bal deras may
have consi dered Razo-Leora his brother-in-Iaw

Norberto Castillo was the second Governnment wtness the
prosecutionrelied onto inplicate Razo-Leora. Castillo was a drug
deal er and a busi ness associ ate of Razo-Leora's and Antoni o Razo's.
Castillo testified that before Garcia's nurder, he heard or
participated in a series of conversations about the possibility of
murdering Garcia. The first occurred in Castillo's home wth Razo-
Leora, Antoni o Razo and another man. Castillo heard Razo-Leora say
that Garcia's death would serve as an exanple to others. I n
anot her conversation, Castillo heard Razo-Leora say that soneone
from Chi cago was in charge of the Garcia business or was going to
take care of it and that this person needed noney badly and woul d
do two jobs for the price of one. Castillo testified that this
conversation took place at the end of Novenber 1988.

At sone later time, Antonio Razo cane to Castillo's house
| ooki ng for Razo-Leora to find out what they were goi ng to do about
Garcia as the date of Antonio's trial was quickly approaching.
Still another conversation took place in a restaurant where Razo-
Leora, Castillo, another man and possibly Antonio Razo were
present. The issue of Garcia cane up and Razo-Leora said in effect
that when the right hand does sonething well, the |eft hand does
not need to know about it. Castillo suggested they all forget

about it.



Castillo further testified that Razo-Leora called himl ate one
ni ght several days before Garcia' s nurder. He told Castillo to
find Eugeni o Balderas to pick up sonme noney. Castillo could not
| ocate Bal deras that night, and the next norning Razo-Leora gave
Castill o Bal deras's hone address. At that tinme Razo-Leora told
Castillo to help Balderas find Garcia's house. Castillo then net
Bal deras and they drove around |looking for Garcia s house.
Eventually, they located it. This drive took place either the
weekend before or the weekend of Garcia's nurder.

We disagree with Razo-Leora that the evidence denonstrates
nothing nore than his nmere association with the conspirators or
approval of the objectives of the conspiracy. The jury was
entitled to find that Razo-Leora knew that Cabell o had been hired
to kill Garcia and supported that decision. The jury was also
entitled to find that Razo-Leora assisted Bal deras | ocate Garcia's
home where the nmurder was to be commtted. Al of this evidence,
when consi der ed t oget her, supports the jury's concl usion that Razo-
Leora was a nenber of the conspiracy.

Razo- Leora attacks Castillo's testinony as unworthy of belief.
He contends that Castill o changed his testinony to conformto facts
given him by the Governnent, that his testinony conflicted with
other testinony and that it was uncorroborated. The jury is the
final arbiter of the credibility of a witness. United States v.

Birdsell, 775 F. 2d 645, 654 (5th Cr. 1985), cert. denied, 476 U S.

1119, and reh. denied, 478 U. S. 1032 (1986). See also H ndman v.

Cty of Paris, Texas, 746 F.2d 1063, 1068 (5th Gr. 1984). Razo-



Leora nmade essentially the same argunent to the jury on Castillo's
credibility that he nakes to us. W wll not disturb the jury's
credibility findings.

Qur review of the record persuades us that the evidence is
sufficient to support Razo-Leora's conviction.

B

As his next point of error, Razo-Leora conplains of the
district court's sentencing order that he nmake restitution in the
amount of $100,000 to Garcia's widow. He challenges the adequacy
of the factual basis of the order and asserts that he was not given
proper notice that the Governnent would seek restitution against
hi m

We address the notice issue first. The record shows that the
i ssue of restitution first arose a day or two before the sentencing
hearing. The Presentence Report contained nothing on this issue.
The attorney for the Governnent orally informed Razo-Leora's
counsel that the prosecution would nove to request restitution at
t he sentencing hearing. We cannot tell from the record whether
def ense counsel received this notice a day or so before the hearing
or as late as the norning of the hearing.

The United States Suprene Court recently exam ned notice
requi renents for upward departures fromthe sentencing guidelines
in Burns v. United States, 111 S.C. 2182 (1991). The Court held

that a district court may not sua sponte upwardly depart on a

ground not identified in the presentence report or a prehearing

subm ssion by the Governnent w thout giving the parties reasonabl e
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notice that it is considering doing so. I1d. at 2187. 1In United
States v. MIls, 1992 U S. App. LEXIS 6896 (5th Gr. April 14,
1992), however, this Circuit held that the Burns notice
requi renents do not apply where the defendant's termof confi nenent
is not at issue. LEXIS pg. 6-7. Restitution is authorized by the
gui delines and is not an upward departure, neither does it involve
confinenent. Although the notice received here was quite short, it
was not per se inadequate.

Furthernore, we cannot say fromthis record that the notice
recei ved was so inadequate that it rendered fundanentally unfair
the court's procedure for arriving at the restitution award. Nor
has Razo-Leora denonstrated any concrete prejudice fromthe short
notice. \When the prosecution orally noved the court to consider
maki ng a restitution award, defense counsel pointed out that the
Governnment had given him late notice of its intent to seek
restitution. Counsel, however, did not specify when he received
notice. Although counsel suggested that a hearing should be held,
he did not advise the court what evidence he would adduce at such

a hearing.? Accordingly, we cannot say that the |late notice Razo-

2 Def ense counsel made the follow ng relevant statenment to the
court:

First of all, Your Honor, with regard to
the restitution. | know M. Clark gave it to
us |late. There is no way, unless they had
expert evidence as to loss of earnings for
this gentl eman who was a drug dealer. |'mnot
sure that you're entitled under Texas |aw or
Federal law to loss of earnings for |oss of
drug proceeds during the |life of the 20 years
or so that this individual, who was a known
drug dealer was around. |'mnot even sure if

11



Leora received undermnes the validity of the restitution award.

We al so conclude that the evidence adequately supports
the award. The prosecution has the burden of denonstrating the
anmount of | oss sustained by the victimand proving this |oss by a
preponderance of the evidence. 18 U S.C. § 3664(d). In this case,
t he prosecutor introduced a statenent by Garcia's widowthat Garcia

woul d have legally earned $950,000 over the next twenty years.

Evidence at trial also reflected that, in addition to drug
proceeds, Garcia received sone incone from a small trucking
busi ness and rent. At the tine of his death Garcia was in his

twenties. The $100,000 award to his widowis therefore relatively
conservative and assunes legitimate i ncome by Garcia of only $5000
per year wwth a work |ife expectancy of only twenty years. Razo-
Leora points to no countervailing evidence in the record. W
concl ude that the award has adequate support. See United States v.

Rochester, 898 F.2d 971, 982 (5th CGr. 1990).

he's entitled to any form of restitution in
this type of case, or if just giving the Court
a nunber woul d be adequate. | think we'd have
to have a hearing on it to determne the
extent the anount, whether it's under |aw
Court can order restitution in this type of

pr oceedi ng. Wul d involve sonme conspiracy
case, when we don't have any nunbers to work
Wt h. [Garcia's widow] could have pulled

anything out of the air with regard to the
anounts of noney.

12



Eugeni o Bal deras chall enges the validity of each of his five
counts of conviction. First, he argues that the district court
erred in instructing the jury on the perjury charge. Count 3 of
the indictnent alleged that Balderas nade a false nmaterial
declaration to a G and Jury by stating that he did not provide the
vehicle or the weapon used by Cabello the weekend of Garcia's
mur der . Bal deras correctly points out that this count in the
i ndi ctment charges himw th making two distinct statenents to the
grand jury, one concerning the vehicle and the other the weapon.?
Bal deras conplains that the court's instruction* did not require

the jury to reach unanimty on each of the false statenents.

3 Bal deras argues on appeal that this charge in the indictnent
was duplicitous--that is, that it charged nore than one offense in
violation of Fed. R Cim P. 8(a). Balderas did not raise this
claim bel ow Failure to raise a claim of duplicity in the

indictnment prior to trial constitutes a waiver of the claim
United States v. Baytank (Houston), Inc., 934 F.2d 599, 609 (5th
Cr. 1991). Therefore, we address only his claimthat the court
failed to adequately instruct on this charge.

4 The court's instruction on the perjury charge read as fol |l ows:

So, to establish the offense proscribed by
that statute, the governnent nust prove each
of the follow ng el enents beyond a reasonabl e
doubt :

First: That the testinony given, or

t he described record or docunent was

used, while the defendant was under

oath before the Grand Jury of this

Court as charged;

Second: That such testinony or such

record or docunent, was false in one

or nore of the respects charged as

to sonme material matter in such

Grand Jury proceedi ngs; and

Thi rd: That such fal se testinony,

or record or docunent, was know ngly

and willfully given or used by the

def endant as char ged.
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Bal deras al so points out that half of the jury may have convicted
him on the basis of his statenent about the vehicle, while the
other half may have convicted him on the weapon statenent. He
argues that this violates his right to a unaninous jury verdict.

In United States v. Holley, 942 F.2d 916 (5th Gr. 1991), we
held that the failure to give a unanimty instruction as to each
fal se statenent in a perjury prosecution alleging nultiple false
statenents was reversible error. Holl ey is distinguishable,
however, because in that case the defense nmade a tinely objection
to the court's failure to give a unanimty instruction. Balderas
made no such objection. W review a failure to give a special
instruction on unanimty only under the narrow "plain error"”
standard. United States v. Baytank (Houston), Inc., 934 F.2d 599,
609-10 (5th Cr. 1991). A plain error is one which is "so
fundanental as to have resulted in a mscarriage of justice."
United States v. Yam n, 868 F.2d 130, 132 (5th Cr. 1989) (citing
United States v. Hernandez- Pal aci os, 838 F.2d 1346, 1350 (5th G r
1988)). The court's failure to include a unanimty instruction in
this case does not rise to plain error.

B

Bal deras's second argunent al so concerns the district court's
failure to give a unanimty instruction. Count 5 alleges that
Bal deras was carrying a firearmduring the conm ssion of either 1)
the acts alleged in Count 1 (the conspiracy), or 2) the acts
alleged in Count 2 (aiding and abetting). Evidence was introduced

that Bal deras had two different guns, the .357 magnum and a nine
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mllinmeter pistol, during the course of events leading up to the
murder. He argues that, because no specific unanimty charge was
given, the jury may have convicted himon this charge even if they
did not wunani nously agree which gun he was carrying during the
activities constituting either offense. As in the perjury count,
Bal deras did not object to the indictnment or the instruction, nor
did he request a specific unanimty charge. |f the court commtted
error, which we do not decide, it does not rise to the |level of
plain error.
C.

Bal deras next challenges the sufficiency of the evidence
supporting all five counts on which he was convicted. Count 1, the
conspi racy count, charged an agreenent bet ween Bal deras, Razo-Leora
and Cabello to travel in and use interstate commerce facilities in
t he conm ssion of a nurder for hire. W have di scussed the | aw and
evidence on this issue extensively in connection with Razo-Leora
and will not repeat it in detail here. The evidence agai nst
Bal deras was overwhel mng. The jury was entitled to infer fromthe
evi dence that: Bal deras asked Cabello to conme from Chicago to
Houston to nurder Garcia; Balderas paid or offered to pay Cabello
for his services; Balderas provided the weapon and autonobile for
Cabello to use in nurdering Garci a. Bal deras and others found
Garcia's hone. This evidence supports Bal deras's convictions on

Counts 1 (conspiracy), 2 (aiding and abetting)® and 4 (soliciting)®

5 Count 2 charged Bal deras with aiding and abetting others in
causing Cabello to travel to Houston to commt nurder for hire. To
prove this offense under 18 U . S.C. § 2, the Governnment nust first
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The jury was also entitled to conclude that Balderas lied to the
grand jury when he denied providing the weapon or vehicle.
Evi dence that Bal deras delivered the .357 magnum pi stol to Cabell o
supports his conviction on Count 5 which charged himw th carrying
or using firearns in connection with and during the conmm ssion of
Counts 1 and 2.7 The evidence was sufficient to support Bal deras's
conviction on all counts.

Bal deras contends that the Governnent was required to
establish that he intended to use interstate comerce facilities in
connection wth Garcia s nurder. The record evidence was
sufficient to allow the jury to conclude that Bal deras arranged
wth Cabello to cone to Houston from Chicago to kill Garcia. The
jury was not required to believe Cabello' s description of the

t el ephone arrangenents Balderas made with Cabello to cone to

denonstrate that the substantive offense occurred. United States
v. Hall, 845 F.2d 1281, 1285 (5th Gir.), cert. denied, 488 U S. 860
(1988). There is overwhel mng evidence that Cabello traveled to
Houst on and nurdered Garcia. |In addition, the Governnment nust show
that 1) the defendant associated with a crimnal venture, 2) he
participated in the venture, and 3) he sought by action to nmake the
venture succeed. United States v. Medina, 887 F.2d 528, 532 (5th
Cir. 1989) (citation omtted).

6 Count 4 charged Balderas with soliciting Cabello to commt
murder. To convict for solicitation under 18 U S.C 8§ 373, the
Governnment nust prove that the defendant intended for another
person to engage in conduct which violates Title 18, and that the
def endant i nduced or tried to persuade that other person to conmt
the crime. United States v. McNeill, 887 F.2d 448, 450 (3rd Cr
1989), cert. denied, 493 F.2d 1087 (1990); United States .
Buckal ew, 859 F.2d 1052, 1053 (1st G r. 1988).

! Bal deras al so challenges his conviction on Count 5 on the
ground that the Governnent did not sufficiently prove the
underlying offenses. Because we have concluded that the evidence
supported his convictions on these counts, this challenge also
fails.
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Houston to "rough sonebody up." Moreover, Bal deras m sunder st ands
the interstate travel requirenent of 18 U S.C § 1958. 1In United
States v. Edel man, 873 F.2d 791, 794-95 (5th Cr. 1989) (exam ning
predecessor statute to 8§ 1958), this court nmade clear that trave
in or use of interstate commerce facilities is a jurisdictiona
requi renment only and that the Governnent need only prove specific
intent to conmmt the wunderlying offense. The evidence is
sufficient to establish that Balderas specifically intended
Garcia's mnurder.
| V.

For the reasons stated above, we affirm the convictions and

sentences of both Razo-Leora and Bal der as.

AFFI RVED.
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