IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 91-2246

MCDERMOTT, | NC.,
Pl ai ntiff-Appellee,
Cr oss- Appel | ant ,

ver sus

CLYDE | RON, ET AL.,
Def endant s,

AMCLYDE, A Division of

AMCA International, Inc., and

Rl VER DON CASTI NG LTD. ,
Def endant s- Appel | ant s,
Cr oss- Appel | ees.

Appeal fromthe United States District Court
for the Southern District of Texas

(Decenber 11, 1992)
Bef ore Hl GGA NBOTHAM and DUHE, Circuit Judges, and HARMON, " District
Judge.
H G3 NBOTHAM Circuit Judge:

This is a suit for damage to property resulting froma failure
of a large crane on an offshore platform AnCl yde and Ri ver Don
appeal froma judgnent on the jury's verdict urging that ArCl yde's
contract with MDernott, and general maritinme |aw, protect them
fromliability in warranty and tort in addition to the limts on

tort liability under the East River doctrine and that, in any

“Harmon, District Judge of the Southern District of Texas,
sitting by designation.



event, they are entitled to the credit of MDernott's settl enent
wth others. MDernott cross-appeals attacking the application of

East River and the denial of recovery for damage to the crane

itself. W reverse the judgnent agai nst AnCl yde. W concl ude that
River Don is liable to MDernott, but hold that R ver Don is
entitled to full credit for McDernott's settl enent.

| .

On January 10, 1986, McDernott contracted to purchase a 5,000
ton Shearleg crane designed and manufactured by AnC yde. The
contract covered twenty-five pages and i ncl uded several provisions
purportingtolimt potential liability. MDernott intended to use
the crane to nove the deck portion, the Snapper deck, of an
of fshore platform used in drilling for oil and natural gas.
AnCl yde designed the crane's hook. River Don was not a party to
the McDernott-AnCl yde contract but manufactured the hook under a
subcontract with AnCl yde.

On Oct ober 10, 1986, McDernott was using the crane to lift the
approxi mately 3,950 ton Snapper deck. The crane was nounted aboard
the vessel Intermac 600 in the @ulf of Mexico off the coast of
Texas. As the crane |ifted the deck, one of the prongs on the hook
and one of the slings holding the deck broke, and the deck fell
onto the barge with serious danage to the crane and deck. This
suit followed.

McDernott sued AnCl yde, River Don, two manufacturers of the
slings, and another sling supplier asserting tort and contract

cl ai ns. AnClyde filed a third-party claim against Hudson



Engi neering, the MDernott subsidiary that designed the sling
ri ggi ng arrangenent used for thelift. AnC yde al so counterclai ned
for the cost of replacing the allegedly defective hook.

AnCl yde and River Don noved for partial sumary judgnent
arguing that AnClyde and MDernott agreed in the contract to
restrict any tort and contract liability to repair or replacenent
and that wunder general nmaritinme law there is no recovery for

product damage and resulting economc |oss under East River

St eanship Corp. v. Transanerica Delaval, Inc., 476 U.S. 858 (1986).

The magi strate judge denied the notion.

On the eve of trial, MDernott settled with the three sling-
rel ated defendants for $1 mllion. AnC yde and River Don clained
a dollar-for-dollar credit for the $1 mllion settl enent agai nst

any judgnent agai nst them citing Hernandez v. MV RAJAAN, 841 F. 2d

582 (5th Gr. 1988). In his opening statenent, counsel for
McDernott told the jury that McDernott accepted responsibility for
any part the slings played in causing the damage. The settlenent
docunents were not formally executed until after the jury returned
its verdict. That detail disclosed that the settl enent agreenent
attributed one half of the total settlenent to crane damages and
one half to deck danmages.

Shortly after trial began, the magistrate judge, relying on

East River, ruled that MDernott could not recover in tort for

damage to the product itself, the crane and the hook, but that it

could recover in tort for damage to the deck as "ot her property."



At trial then, MDernott's claim for danages to the crane was
limted to the renedies provided for inits contract with AnCl yde.

The jury found the crane's hook to be defective, that the
defect was one of materials or workmanship and m srepresentation,
and that this defect was a producing cause of injury. The jury
al so found that AnCl yde breached express and inplied warranties
that were a producing cause of injury. The jury awarded
conpensatory damages of $2.1 mllion for danage to the deck,
attributing the cause of the accident 32%to AnCl yde, 38%to River
Don, 0% to Hudson Engineering and 30% to "MDernott/sling
def endants. " The jury was not asked to determ ne separately
McDernott's contribution to the accident despite its assunption of
any damage caused by the sling defendants. The court |ater denied
AnCl yde and Ri ver Don's request for a $1 mllion credit agai nst the
verdi ct and rendered judgnment on the jury's verdict agai nst AnCl yde
in the amount of $672,000. 00 and agai nst River Don in the ambunt of
$798, 000. 00. ?

AnCl yde and River Don appeal, and MDernott cross-appeals.
AnCl yde and River Don first argue that recovery for damages to the
deck cannot be supported by a breach of contract, because the
parties disclainmedall warranties, except alimted replacenent and
repair warranty for materials and workmanshi p. Second, they
contend that McDernott was not entitled to any recovery in tort for

damage to the deck, because (1) the MDernott-AnCl yde contract

2The jury also found in favor of McDernpbtt on AnCl yde's
counterclaim AnCl yde does not appeal this determ nation.
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wai ved all tort liability as to AnCl yde and R ver Don, and (2) East
Ri ver precludes any tort clains for danage to both the crane and
the deck. Third, AnClyde and Ri ver Don assert that the trial court
shoul d have granted their notions for directed verdi ct and judgnent
notw t hstanding the verdict, because MDernott failed to prove
causation. Finally, AnClyde and R ver Don claiman offset of the
$1 mllion settlenment under Hernandez, alternatively, that they are
entitled to a new trial because of various erroneous rulings on
guestions of evidence.

McDernott contends that it is entitled to recover for damage
to the crane as well as the deck. MDernott requests a remand for
trial on the anobunt of damages to the crane only, contending that
the jury has already determned the liability of AnCl yde and Ri ver
Don. McDernott argues that it should not be limted to the
repl acenent of defective parts under the contract, because (1)
AnCl yde's refusal to replace the hook free of charge caused the
limted warranty to fail of its essential purpose; (2) AnCl yde nade
broad and wundisclained warranties by incorporating technical
specifications into the docunent; (3) the warranty was nodified by
| ater deal i ngs between the parties and assurances fromAnCl yde t hat
it would "stand behind its product”; (4) the replacenent warranty
applies only to AnClyde's manufacture of the crane, not to its
design and sale. Second, MDernott contends that East River does
not bar recovery for damage to the crane, because other property,
the deck, along wth the crane was danaged. Third, MDernott

argues that its clains against R ver Don should not be governed by



the rule of East Ri ver because there was no contractual

relationship directly between them Finally, MDernott clains pre-
judgnent interest and urges that the jury's verdict should be
corrected to showthat the jury allocated causation and not fault.
.
We are convinced that the contract between MDernott and
AnCl yde controls AnClyde's liability to MDernott. It is urged
that MDernott's recovery in warranty is I|limted to the
replacenent/repair warranty in the McDernott-AnCl yde contract, and
the contract precludes McDernott fromrecovering intort. W agree
and reverse the judgnent against AnC yde. Al t hough we concl ude
that River Don is not protected by thelimted liability provisions
in the contract between MDernott and AnClyde, and River Don is
liable to McDernott, we find that River Donis entitled to a credit
of McDernott's settlenent with the sling defendants. W address
AnCl yde first, then Ri ver Don.
L1,
The language of the contract is critical to MDernott's

recovery against AnClyde in warranty, and we focus on Article X\

SARTI CLE XV - WARRANTY

A The Seller warrants equi pnent of its own nmanufacture to
be free fromdefects in materials and wor kmanshi p under
normal use and service for a period of six (6) nonths after
first use and not to exceed twelve (12) nonths after

shi pnment or notification of readiness for shipnent. This
warranty extends only to the Buyer, and in no event shal

the Seller be |liable for property damage sustained by a
person designated by the |law of any jurisdiction as a third
party beneficiary of this warranty or any other warranty
held to survive the Seller's disclainer. This warranty does
not extend to normal wear and tear or to the equi pnent,
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The parties agree that we nust look to the law of New York in
interpreting this contract. Under New York |aw, these issues of
contract interpretation are considered questions of law. Miio v.

Gardino, 585 N Y.S. 2d 529, 530 (N. Y. App. Div. 1992); Trustco Bank

materials, parts and accessories manufactured by others, and
THE BUYER AGREES THAT I T MJUST RELY SOLELY ON THE
MANUFACTURER S WARRANTI ES APPLI CABLE, AND THAT I T SHALL HAVE
NO REMEDY AGAI NST THE SELLER FOR BREACH OF A MANUFACTURER S
WARRANTY. This warranty shall be NULL AND VO D if any
repairs, nodifications or alterations are nade to the

equi pnent supplied hereunder during the warranty period by
the Buyer or by others on his behalf w thout the prior
witten consent of the SELLER  THE WARRANTY DESCRI BED I N
THI' S PARAGRAPH SHALL BE IN LI EU OF ALL OTHER WARRANTI ES,
EXPRESS OR | MPLI ED, | NCLUDI NG BUT NOT LIMTED TO ANY

| MPLI ED WARRANTY OF MERCHANTABI LI TY OR FI TNESS FOR A

PARTI CULAR PURPCSE

B. Upon witten notification received by the Seller within
the above stated warranty period of any failure to conform
to the above warranty, upon return prepaid to the Seller of
any nonconform ng original part of conponent and upon

i nspection by the Seller to verify said nonconformty, the
Seller shall repair or replace said original part or
conponent wi thout charge to the Buyer. The Seller shal

ship the repaired or replaced part or conponent to the Buyer
at the Buyer's expense. Correction of nonconformties, in

t he manner provi ded above, shall constitute fulfill ment of
all liabilities of the Seller to the Buyer or any other
person whet her based upon Contract, tort, strict liability
or ot herw se.

C. The renedi es set forth herein are exclusive, wthout
regard to whet her any defect was di scoverable or |atent at
the time of delivery of the apparatus to the Buyer. The
essential purpose of this exclusive renedy shall be to
provide the buyer with repair or replacenent of parts or
conponents that prove to be defective within the period and
under the conditions previously set forth. This exclusive
remedy shall not have failed of its essential purpose (as
that termis used in the Uniform Conmercial Code) provided
the Seller remains willing to repair or replace defective
part to conponents within a commercially reasonable tine
after it obtains actual know edge of the existence of a
particul ar defect.



v. 11 North Pearl Assoc., 580 N Y.S 2d 847, 848 (N Y. Sup. C

1992). Thus, our review is de novo.
A
In Article XV, AnClyde warrants that equipnent of its own
manufacture will be free fromdefects in materials and worknmanship
and that the exclusive renedy for the breach of this limted
warranty will be repair or replacenent of defective parts. Such

agreed upon limts on renedy are generally valid. NY. UCC Law

8§ 2-719 (McKinney 1991)4 Enployers Ins. of Wausau v Suwannee Ri ver
Spa Lines, Inc., 866 F.2d 752, 776 (5th Gr. 1989); Anerican El ec.

Power Co. v. Westinghouse Elec., 418 F. Supp. 435, 452-53 (S.D. N.Y.

1976) .

The jury found a defect in materials or workmanship, and
therefore, a breach of this limted warranty. MDernott attenpts
to escape the restriction on renedy that it agreed to urging that

this renmedy "failed of its essential purpose."®

‘N.Y. UCC § 2-719(1) provides:

Subj ect to the provisions of subsections (2) and (3) of this
section and of the preceding section on |iquidation and
limtation of damages,

(a) the agreenent may provide for renmedies in addition to or
in substitution for those provided in this Article and may
limt or alter the neasure of damages recoverabl e under this
Article, as by limting the buyer's renedies to return of

t he goods and repaynent of the price or to repair and

repl acenent of non-conform ng goods or parts; and

(b) resort to a renedy as provided is optional unless the
remedy is expressly agreed to be exclusive, in which case it
is the sole renedy.

°N.Y. U C.C § 2-719(2) provides:

Where circunstances cause an exclusive or limted renedy to
fail of its essential purpose, renmedy nmay be had as provi ded

8



The policy behind the failure of essential purpose ruleis to
insure that the buyer has "at |east mninmum adequate renedies."”
UCC 8§ 2-719 Cooment 1. Typically, alimted repair/replacenent
remedy fails of its essential purpose where (1) the "[s]eller is
unsuccessful in repairing or replacing the defective part,
regardl ess of good or bad faith; or (2) [t]here is unreasonable
delay in repairing or replacing defective conponents."” Cayuga
Harvester, Inc. v. Allis-Chalners, Corp., 465 N Y.S 2d 606, 613

(N.Y. App. Div. 1983). MDernott and AnCl yde were aware of this
rule, expressly addressing the doctrineintheir contract. Article
XV.C, provides: "[t]his exclusive renedy shall not have failed of
its essential purpose . . . provided the Seller remains willing to
repair or replace defective part to conponents wthin a
comercially reasonable tine after it obtains actual know edge of
the exi stence of a particular defect." See Janes J. Wite & Robert

S. Summers, Uniform Conmmercial Code 8§ 12-10 (3d ed. 1988) (stating

that such a clause may give the seller greater protection).
McDernott argues that the limted renedy failed of its
essential purpose, because AnCl yde did not replace the crane hook
free of charge. McDernott, with agreenent of AnClyde and River
Don, sent the hook to Packer Engineering for testing. Packer
determ ned that the hook was defective, and McDernott demanded a
replacenent from AnClyde under the limted warranty. AnCl yde
responded that MDernott nust first send them a purchase order.

McDernott sent the purchase order, and AnClyde |later sent a new

in this Act.



hook, both parties expressly reserving their rights. AnC yde, as
we noted, counterclainmed for the cost of the replacenent hook,
argui ng that the hook was not defective, but failed at McDernott's
negli gent hand. Based on the jury's verdict, the magi strate judge
refused to order paynent for the replacenent hook.

McDernott's assertion that AnClyde did not replace the hook
free of charge is apparently based on AnClyde's requirenent of a
purchase order and the contest of its obligation to provide a free
repl acenent. McDernott received a new hook and at no cost.
AnCl yde never denied its obligation to replace a defective hook.
It only denied that the hook was defective. It |ost that argunent
and honored its obligation. W find no failure of purpose.®

B

McDernott argues that in addition to the limted warranty in

Article XV, the contract gained another express warranty by

i ncorporating design specifications.” The Specifications state

SMcDernott further argues that the replacenent warranty
applies only to AnCl yde's manufacturing of the crane, not to its
design and sale. W find no nerit to this contention. See e.q.,
Anerican Elec. Power Co. v. Westinghouse Corp., 418 F. Supp. 435
(S.D.N Y. 1976) (court recognized the validity of a simlar
limtation of warranty/exclusive renmedy provision where
defendant's responsibility enconpassed manufacturi ng,
construction, and design); Shipco 2295, Inc. v. Avondale
Shi pyards, Inc., 631 F. Supp. 1123 (E.D. La. 1986), aff'd, 825
F.2d 925 (5th Gr. 1987), cert. denied, 485 U S. 1007 (1988)
(Avondal e's Iimted warranty/exclusive renmedy provision was
enforced notw t hstandi ng Avondal e' s i nvol venent i n manufacturing,
construction, and design).

'ARTICLE | - SCOPE COF WORK

A Provi de one 5000 short ton shearleg derrick package for
barge nmounting in accordance with specification no. 8506-
12D/B REV 2 entitled "Specifications for 5000 short ton

10



that "[t] he crane when erected will be capable of |ifting 5000 ST
to a reach of 100 feet neasured fromthe boomheel pin." MDernott
argues that this |anguage created an express warranty of the
crane's lifting capacity or a "design warranty."
We decline this journey, however, because assum ng there was
a "design warranty," it was not breached. The jury found that the
defect in the crane was one of materials or workmanship and
m srepresentation and specifically not a defect in design.
McDernott also argues that AnClyde gave other express
warranties after the parties executed the contract. McDer not t
relies on an exchange of letters between AnCl yde vice president
M chael J. Ucci and MDernott vice president WL. Hi ggins. M.
Ucci wote in part:
In the unlikely event the 5000 ST Shearleg Derrick being
designed by Cyde does not perform according to the
specification, Cyde would ensure that any deficiencies are
corrected. Qur track record in this area should speak for
itself, but in addition | amgiving you ny personal assurance
that we wll stand behind our product.
M. Higgins responded:
To the extent that you have expanded on the intent of the
warranty of the 5000 ST Shearl eg Derrick, we understand you to
say that Cyde wll correct any such deficiencies and wll
cooperate with MDernott to do so expeditiously and with a
m ni mum of inconveni ence and expense. This of course would
conceptual |y i nclude having the work done locally to avoid t he

time and expense of taking the equipnment out of service and
sending it to Duluth, Mnnesota to correct deficiencies.

shearl eg derrick" dated Decenber 12, 1985 (EXH BIT A) and as
described in your Proposal dated Decenber 9, 1985, all of
which are incorporated by this reference.

(enphasi s added).
11



We accept your personal assurance that Cyde will accept the
additional warranty responsibility. MDernott trusts that the
entire Cl yde organi zati on endorses the intent of your Confort
Letter and in particular, the notion that Cyde will stand
behind its product.

McDernott argues that these letters created a new warranty.

An express warranty arises through "[a]lny affirmation of fact
or promse by the seller to the buyer which relates to the goods
and becones part of the basis of the bargain.” NY. UCC 8§ 2-
313(1)(a) (McKinney 1991). W do not read these two letters to
create a new or different warranty. Instead, M. Ucci only
reaffirmed AnCl yde's obligation to repair or replace any defective
parts. Regardl ess, MDernott cannot overcone the contract's
integration clause requiring a signed witing for its
nodi fication.® These provisions are specifically validated by

UCC 8§ 2-209(2), and a signed witing is required to nodify or

rescind them?® MDernott counters with a waiver argunent. As

SARTI CLE XXI - | NTEGRATI ON

Thi s docunent constitutes the entire Agreenent between the
parties. There are no understandings as to the subject
matter of this Agreenent other than as herein set forth.

Al | previous conmuni cati ons concerning the subject nmatter of
this Agreenent are hereby abrogated and withdrawn. This
Agreenment may not be nodified except by a witing signed by
both parties, and any printed ternms and conditions submtted
by either party during the course of this Agreenent shall be
of no force or effect, unless expressly agreed to the
contrary in witing by both parties.

°N.Y. U C.C § 2-209(2) provides:

A signed agreenent which excludes nodification or rescission
except by a signed witing cannot be otherw se nodified or
resci nded, but except as between nerchants such a

requi renent on a form supplied by the nerchant nust be
separately signed by the other party.

12



circular as the notion may be, it is true that an integration
cl ause can be waived, see U C.C. § 2-209(4), ' but we concl ude t hat
no wai ver occurred.

McDernott states that both parties "as a normal course of
conduct . . . regularly accommodated, nodified, supplenented, and
finalized inportant aspects of the Shearleg Crane and its warranted

qualities after signing aninitial contract docunent,"” and cont ends
that this course of dealing constituted a waiver of the contract's
nmodi fication requirenment. The only case MDernott cites on this

point is Linear Corp. v. Standard Hardware Co., 423 So. 2d 966

(Fla. Dist. C. App. 1982). That case involved a contract for the
sale of electronic security devices between a manufacturer and a
whol esal er. The contract expressly stated that the goods were not
purchased on consi gnment and could not be returned. The contract
further required a signed witing to nodify. The court found a
waiver of this witing requirenent and a new agreenent to
repurchase, concluding from a nunber of letters and tel ephone
conversations that the seller had agreed to a return of unsold
equi pnent .

In Linear, the new agreenent involved a najor change to the
contract, the right to return the goods. The changes referred to
by MDernott involved technical details that would have been

difficult to spell out in the contract. More inportant, the

N Y. U C C 8§ 2-209(4) provides:

Al t hough an attenpt at nodification or recision does not
satisfy the requirenents of subsection (2) or (3) it can
operate as a wai ver.

13



McDer nott - AnCl yde contract authorized changes to "pl ans, designs,
or specifications."' These changes did not nodify the contract;
they were contenpl ated by the parties, and the parties specifically
provided for themin the contract. Relatedly and significantly,
AnCl yde and MDernott abided by the integration clause in
performng the contract, executing a nodification by a signed
writing on one occasion. Representatives of McDernott and AnCl yde
executed a formal contract Addendum changing the indemity/Hold
Har ml ess provi sions. At the sane tinme, the parties left the
WARRANTY and | NTEGRATI ON cl auses untouched. [If M. Ucci and M.
Hi ggins intended to create a new warranty, they could have done so
by conplying with the contract's integration cl ause.
C.

The jury found that AnCl yde breached an inplied warranty of
t he hook. AnCl yde argues, however, and we agree that this finding
has no | egal consequence. The MDernott-AnCl yde contract waived
all inplied warranties. NY. UCC Law 8§ 2-316(2) (MKinney

1991). 1 Moreover, MDernott adnmitted that the contract waived al

HARTICLE V - CHANGES

A Buyer may, at any tinme by a witten order, make changes
within the general scope of this Contract in any one or nore
of the plans, designs, or specifications. |If any such

change causes an increase or decrease in the cost of or the
time required for the performance of any part of this
Contract, the Seller must advise Buyer Representative

i medi ately and confirmto Buyer in witing within 5 working
days. Nothing in this section shall excuse Seller from
proceeding with the Contract as changed.

2N Y. U.C C 8§ 2-316(2) provides:
Subj ect to subsection (3), to exclude or nodify the inplied

14



inplied warranties under Fed. R Cv. P. 36(b). AnCl yde asked
McDernott to admt or deny "[t]hat the Contract for Supply of 5,000
Short Ton Shearleg Derrick between MDernott and Cl yde Iron dated
January 10, 1986, in Article XV(A), waived any inplied warranty."
McDernott replied "Admtted." The magistrate should have ignored

the jury's answer to this question. Anerican Autonobile Ass'n. v.

AAA Legal dinic, 930 F.2d 1117, 1120 (5th Cr. 1991).

| V.

This brings us to MDernott's tort clains against AnC yde.
Article XV of the MDernott-AnClyde contract provides that:
"Correction of nonconformties, inthe manner provi ded above, shal
constitute fulfillment of all liabilities of the Seller to the

Buyer or any ot her person whether based upon Contract, tort, strict

liability or otherw se." (enphasis added). AnCl yde argues that

this provision protects it fromliability to McDernott in tort. W
agr ee.
Contractual provisions wai ving negligence and strict liability

clains are enforceabl e under New York | aw. See Laudisio v. Anpbco

Gl Co., 437 N Y.S. 2d 502, 504 (N. Y. Sup. C&. 1981) (negligence);

Velez v. Craine & dark Lunber Corp. 350 N Y.S. 2d 617, 623 (N.Y.

1973) (strict liability). Contractual waivers of liability are

warranty of nerchantability or any part of it the | anguage
must nention nerchantability and in case of a witing nust
be conspi cuous, and to exclude or nodify any inplied
warranty of fitness the exclusion nust be by a witing and
conspi cuous. Language to exclude all inplied warranties of
fitness is sufficient if it states, for exanple, that "There
are no warranties which extend beyond the description on the
face hereof."

15



subject to close judicial scrutiny and "it nust appear plainly and
precisely that the limtation extends to negligence or other fault
of the party attenpting to shed his ordinary responsibility."
Howard v. Handler Bros. & Wnell, 107 N. Y.S.2d 749, 752 (N. Y. App.

Div. 1951), aff'd, 106 N.E.2d 67 (N. Y. 1952); G o0ss v. Sweet, 424

N Y.S. 2d 365, 368 (N Y. 1979). McDernott does not attack the

excul patory provision in the MDernott-AnCl yde contract as being

vague or anbi guous. The provision is precise. It specifically
mentions "tort" and "strict liability," terns famliar to
sophi sticated business entities such as these. See G oss, 424

N.Y.S.2d at 368 (noting that broadly worded clauses nay be
sufficient where sophisticated business entities are involved).
Moreover, simlar clauses are conmmon in commercial nmarkets. See

e.g. N cor Supply Ships Assocs. v. Ceneral Mtors, 876 F.2d 501,

504 (5th Cr. 1989); Arkwight-Boston Mrs. Mitual Ins. Co. V.

West i nghouse Elec. Corp., 844 F.2d 1174, 1181 n. 15 (5th Cr. 1988);

Anerican Electric, 418 F. Supp. at 452 n.25.13

We hold that McDernott has no clainms agai nst AnCl yde, except
for breach of the limted warranty in their contract. W reverse
this portion of the judgnent of the district court.?

V.

13The excul patory provision's preclusion of liability in
tort bars McDernott's m srepresentation claimas well.
Therefore, the jury's finding of a m srepresentation defect was
of no legal significance.

4 Because we reverse the judgment agai nst AnCl yde, we need
not address AnCl yde's other assignnents of error.
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Turning to River Don, MDernott's contention that it should
have been allowed to proceed against R ver Don for a breach of
warranty is unclear. On one hand, MDernott states it "was not
allowed to proceed in contract against R ver Don for any damages
but was restricted to tort danages by River Don to the deck section
alone,” and "[t]he court, inexplicably, would not allow any
evidence of contract renedies that R ver Don would owe to
McDernott, Inc., directly or as third party beneficiary, per
Article XV." On the other hand, MDernott says "the evidence
adduced at trial denonstrated that R ver Don nade express and
inplied warranties regardi ng the Hook which were communicated to
McDernott with the expectation that these representati ons woul d be
relied upon." Regardless, MDernott has not preserved this issue
for appeal .

The magistrate judge did not rule on MDernott's contract
cl ai magai nst River Don. The magistrate relied upon East River in
ruling that McDernott could recover in tort for the damage to the
deck but not to the crane. Wthout objection, the district judge
submtted only McDernott's warranty clains to the jury.

VI,

River Don argues that the exculpatory provision in the

McDernott - AnCl yde contract protects it as well as AnCl yde from

liability in tort. R ver Don relies on Aeronaves De Mexico, S A

v. McDonnell Douglas, 677 F.2d 771 (9th Gr. 1982). In that case,

an airplane's landing gear failed. Aeronexico sued the

manuf act urer of the plane, McDonnel | Dougl as, and t he subcontractor
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who manuf actured the | andi ng gear assenbly, Menasco. |d. at 772.
The contract between Aeronexi co and McDonnell Douglas contained a
warranty provision, simlar to that in the MDernott-AnC yde
contract, barring a negligence action against MDonnell Dougl as.
Id. at 773. Aeronexico did not contest the validity of that
provi si on but on appeal argued that the excul patory provision did
not bar its suit against Menasco, because Aeronexi co and Menasco
were not in privity. The court rejected this contention,
concluding that recovery by Aeronexico from Menasco would be a
windfall. The court relied on the fact that if Aeronexico were

all owed to sue Menasco directly, Menasco could file a third party

cl ai magai nst McDonnell Douglas. 1d. 1In fact, the district court
found that the contract between MDonnell Douglas and Menasco
permtted such a claim Id. at n.4. The liability would be

visited upon McDonnell Douglas, "thus nullifying the contractual
all ocation of risks" between McDonnel |l Dougl as and Aeronexico. |d.
at 773.

We decline to apply the rational e of Aeronaves de Mexico. W

are mndful of the fact that we nust apply New York law to
interpret the MDernott-AnCl yde contract. We are not persuaded
t hat New York woul d here abandon the rule of privity. |If River Don
had a cl ai magai nst AnCl yde and thus could shift ultimate liability
to AnClyde, this fact would not persuade us that MDernott is
barred from recovering agai nst Ri ver Don. | f AnClyde wanted to
prevent River Don from shifting liability, AnClyde could have

sought this protection from River Don in their subcontract.
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AnCl yde only warranted equi pnent of its own manufacture. The
contract did not precl ude McDer not t from suing other
manuf acturers. ®

River Don's tort liability turns then on the East R ver

doctri ne. In East River Steanship Corp. v. Transanerica Del aval,

Inc., 476 U. S. 858, 871 (1986), the Suprene Court held that "a
manuf acturer in a commercial relationship has no duty under either
a negligence or strict products liability theory to prevent a
product frominjuring itself." The Court reasoned that when the
only danmage is economc loss to the product itself, the purchaser
has sinply lost the benefit of its contractual bargain and should
be limted to its contractual warranty renedies. 1d. at 872-876.

McDernott argues that East R ver does not shield River Don

from tort liability, because River Don is not a party to the

contract between MDernott and AnClyde. In Shipco 2295, Inc. v.

Avondal e Shipyards, Inc., 825 F.2d 925, 929 (5th Gr. 1987), we

hel d that under East River there is "no rational reason to give the
buyer greater rights to recover econom c | osses for a defect in the
product because the conponent is designed, constructed, or
furni shed by soneone other than the final manufacturer.” Al ow ng
such a recovery would "underm ne the objective of East River that
the parties receive the benefit of their bargain.” 1d.; see also

Nat hani el Shipping, Inc. v. General Elec. Co., 920 F. 2d 1256, 1263-

BArticle XV provides in part: THE BUYER AGREES THAT I T
MUST RELY SOLELY ON THE MANUFACTURER S WARRANTI ES APPLI CABLE, AND
THAT | T SHALL HAVE NO REMEDY AGAI NST THE SELLER FOR BREACH OF A
MANUFACTURER S WARRANTY
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64, nodified, 932 F.2d 366 (5th Gr. 1991). Thus, East River

applies to River Don.

East River applies when the action is for danage to the

product itself and not for damage to "ot her property." Shipco, 825
F.2d at 929. Therefore, the issue in this case is whether the deck
is "other property" so as to escape East River's bar to recovery in
tort. We ask "what is the object of the contract or bargain that

governs the rights of the parties?" 1d. at 928; see al so Petrol eum

Hel i copters, Inc. v. Avco Corp., 930 F.2d 389, 393 n.9 (5th G
1991); Ni cor Supply Ships Assocs. v. General Mditors, 876 F.2d 501,

505 (5th Cir. 1989).

River Don argues that the deck is not "other property,"
because McDernott owns the deck as well as the crane, pointing to
Ni cor. Ni cor Supply Ships chartered its vessel to Digicon.
Digicon then installed structures and equi pnment on the vessel for
use during the termof the charter. A fire damaged the ship and
Di gi con's equi pnent. Nicor and Digicon sued several parties. 876
F.2d at 502-03. East R ver barred Nicor's claimfor danmage to the
shi p. Digicon's claim for danage to its equipnent survived
"[b] ecause these itens were not part of the contract under which
t he vessel was sold.” |1d. at 506. The decision did not turn on
Di gi con's ownership of the danaged equi pnent. The object of the
McDer nott - AnCl yde contract was t he manuf acture, design, and sal e of
the crane, and that is the relevant inquiry. The deck was not the

object of the sales contract rather the deck is "other property."
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McDernott argues that River Don is liable for damage to the
crane, because when a plaintiff suffers damage to "ot her property",

East River allows recovery of all danages. East River allows

recovery for damage to ot her property, 476 U. S. at 875-76, but when
there is damage to other property, recovery for the loss to the
product itself is still in contract and not tort. W enphasized

this point in Ncor. Speaking of Digicon's recovery in tort, we

st ated
[ h]aving sustained "physical infjury to a proprietary
interest,"” Digicon may recover for economc | oss as well, but
its recovery for loss of profits is limted to |osses

resulting fromits inability to use the "other property" it
pl aced on the vessel as a result of the casualty. Digiconis
not entitled to recover for its loss of profits resulting from
itsinability to use the vessel itself or for itsinability to
use the "other property" if that resulted solely from the
disability of the vessel itself.

876 F.2d at 506 (enphasis added). Therefore, this contention is

without nmerit.® The trial court correctly applied East River to

allow McDernott's recovery against R ver Don for damage to the
deck, but not the crane.
VI,
Ri ver Don argues that McDernott failed to prove causation. W
review the evidence in the light nost favorable to MDernott

Martin v. Anerican Petrofina, Inc., 779 F.2d 250 (5th Cr. 1985).

The verdict stands if reasonable jurors could reach different

conclusions. 1d. W decline to disturb the verdict.

McDernptt al so attenpts to circunmvent East River by
arguing that the decision is inapplicable to the crane, a product
that is unreasonably dangerous. The Suprenme Court rejected this
distinction East River. 476 U S. at 869-70.
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At trial, MDernott and River Don offered different theories
of causation. MDernott argued that the hook was defective, and
t he defect caused the hook to break. River Don conceded that the
hook contained flaws but argued that MDernott's use of a right
hand to left hand cable laid sling arrangenent caused the hook to
break. That is, MDernott's sling arrangenent allowed the slings
to rotate during the lift. This rotation caused the slings to
break first, putting nore stress on the hook than it was desi gned
to handl e.

McDernott offered the testinony of Dr. Kenneth Packer, an
expert in foundry practice, welding, and netallurgy. Packer
testified that the hook contained a flaw that caused the hook to
fail; that the hook broke first. On cross-exam nation, Dr. Packer
testified that the hook was flawed when it left River Don's
foundry.

River Don argues that Dr. Packer failed to substantiate
McDernott's theory of causation and could not discount other
pl ausi bl e theories, nanely that the slings broke first. R ver Don
refers to the fact that the crane, with the flaw, lifted objects
wei ghing as nuch or nore than the deck before the accident and in
fact successfully |lifted the deck on one occasion. Ther ef or e,
Ri ver Don argues that the flaw could not have caused the hook to
fail.

We find that McDernott presented sufficient evidence for the
jury to conclude that hook failure caused the deck to fall. See

Brown v. Parker-Hannifin Corp., 919 F.2d 308, 312 (5th Gr. 1990)
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("To establish causation, [plaintiff] need not rule out every
concei vabl e explanation for the failure . . ."). First, the jury
coul d have reasonably inferred that the flawin the hook caused it
to break. The jury could have considered the presence of the flaw
inearlier lifts in evaluating the |ikelihood that the hook caused
the accident, but the presence of the flaw fromthe begi nni ng does
not elimnate it as a cause of the accident. Second, Dr. Packer
was not the only witness to testify that the hook failed first.
Steven Whitconb, a project nmanager at Hudson Engi neering, prepared
a report on the cause of the accident. The report was based on a
conputer analysis of the two theories of causation, hook failure
and sling failure. He delivered this report in a presentation to
AnClyde. At trial, he testified about his report to AnClyde in
whi ch he concl uded that the hook failed first and was the cause of
the accident. McDernott also presented eye witnesses to the
accident who testified that the hook broke first.
VIIT.
Ri ver Don contends that any judgnent rendered against it nust

be offset by the $1 mlIlion settlenment between MDernott and the

sling defendants under Hernandez v. MV RAJAAN, 841 F.2d 582 (5th
Cir. 1988). Hernandez held that a maritine plaintiff "is entitled
to receive a full damage award | ess any anount he recovered in a
settlement with third-party defendants.™ Id. at 591; see also

Constructores Tecnicos v. Sea-Land Serv., Inc., 945 F. 2d 841 (5th

Cr. 1991); Rollins v. Cenac Towng Co., 938 F.2d 599 (5th Gr.

1991); Mers v. Giffin-Alexander Drilling Co., 910 F.2d 1252 (5th
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Cir. 1990). This rule of setoff "ensure[s] that the plaintiff does
not recover nore than the danmages determined at trial."

Constructores, 945 F.2d at 850.

McDernott argues that Leger v. Drilling Well Control, Inc.

592 F.2d 1246 (5th Cr. 1979), states the law of this circuit and
does not entitle River Don to a dollar-for-dollar credit. A recent
panel of this court suggested that it is unclear whether Leger or

Her nandez provides the rule of settlenent credit in this circuit.

See Hardy v. &l f Gl Corp., 949 F.2d 826, 835 (5th G r. 1992).
Judge Brown wote a concurring opinion to enphasize the need to
resolve this conflict en banc. 1d. at 836. However, we think that
Hernandez is the lawof this circuit. The panel in Myers attenpted
to make this point clear:
we read Hernandez as adopting the reasoning of the El eventh
Circuit opinionin Self v. Geat Lakes Dredge & Dock Co., 832
F.2d 1540 (11th Gr. 1987), which declined to foll ow Leger on
grounds that Leger was inconsistent with Ednonds v. Conpagni e

Ceneral e Transatl anti que, 443 U.S. 256, 99 S. O 2753, 61 L.
Ed. 2d 521 (1979).

M/ers, 910 F.2d at 1256.

Until the Eleventh G rcuit decided Self, Leger was binding

precedent in that circuit as well as our own. See Bonner v. Gty

of Prichard, 661 F.2d 1206 (11th G r. 1981) (en banc) (adopting as

bi ndi ng precedent all decisions of the fornmer Fifth Crcuit handed
down before the cl ose of business on Septenber 30, 1981). In Self,
the Eleventh Crcuit decided that Leger's pro rata approach to
settlenment credit was i nconsistent with the Suprene Court's opinion
in Ednonds. Thus, in Self, the Eleventh Circuit returned to the
pro tanto or dollar-for-dollar approach to credit set out in our
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earlier opinioninBilliot v. Seward Seacraft, 382 F. 2d 662, 664-65

(5th Gr. 1967). W had abandoned Billiot in Leger based on United

States v. Reliable Transfer Co., 421 U. S. 397 (1975). Today, there

is no doubt in the Eleventh Crcuit that Self overruled Leger.
G eat Lakes Dredge & Dock Co. v. Tanker, 957 F.2d 1575, 1580

(1992).
I n Hernandez, we explicitly adopted the Eleventh Crcuit's
reasoning in Self. Therefore, we al so overrul ed Leger as precedent

in this circuit and returned to the rule in Billiot. See, e.q.

Pruitt v. Levi Strauss & Co., 932 F. 2d 458, 465 (5th Gr. 1991) (a

panel may ignore the decision of a prior panel in the event of a
supercedi ng decision by the Suprene Court). Since Hernandez, we

have applied its dollar-for-dollar approach. See Constructores,

945 F.2d 841; Rollins, 938 F.2d 599; Mers, 910 F.2d 1252. Two
recent panels cited Leger, suggesting that it remins good |aw.

See Enpresa Lineas Maritinas v. Schi chau-Unterweser, 955 F.2d 368,

374 (5th Gr. 1992); Teal v. Eagle Fleet, Inc., 933 F. 2d 341, 346

(5th Gr. 1991). However, they did not apply the Leger approach.

We continue to apply Hernandez in calculating settlenent credit.
The district court refused to allow any set-off, concluding

that McDernott would not be paid for nore than its injury, because

East River left it otherw se unconpensated for the damage to the

crane. This is true, but not relevant. The jury determ ned that

McDernmott's total | oss for the danmage to the deck was $2. 1 mi | li on,
$1.47 mllion after a reduction of 30% for the responsibility
attributed to MDernott/sling defendants. $1.47 mllion is

25



McDernott's "full danage award." It cannot recover nore. W nust
t hen deduct the Hernandez credit.

This requires us to address McDernott's post-trial revelation
that half of the settlenent was allocated to the crane and half to
the deck. MDernott urges that because R ver Don is only liable
for the deck, it is only entitled to credit for that part of the
settl enment covering damage to the deck. River Don urges us not to
consider this allocation, because it was nmade after trial, it was
not a party to the agreenent and the settlenent is not in the
record.

W see little reason to give effect to this allocation and
strong reasons not to do so. Where defendants are potentially
liable for the sanme damages and |l ess than all defendants settle,
uncertainty of the effect upon the nonsettling defendants does
little to facilitate settlenent and may well frustrate the single
recovery rule itself. A plaintiff should not be able to wait for
the jury' s verdict to allocate the settlenent in a way that reduces

the remai ni ng defendants' credit. See King Cotton, Ltd. v. Powers,

409 S. E.2d 67, 70 (Ga. . App. 1991); see also Al exander v.

Seaquest Inc., 575 So. 2d 765, 766 (Fla. Dist. C. App. 1991)

(apportionnent of settlenment cones too late if done after jury
verdi ct, because nonsettling tortfeasors lose theright to settle);

Dionese v. Gty of Wst Palm Beach, 500 So. 2d 1347, 1351 (Fl a.

1987) (disclosure of settlenent's terns may | ead the non-settling

defendant to settle instead of going to trial).
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Rej ecting McDernott's all ocation of one-half to the crane and
one-half to the deck | eaves two options. W could apportion the
settlenent ourselves, or use the entire sum in calculating any

credit due River Don. W decline the first option. See Lendvest

Mortgage, Inc. v. De Arnond, 123 B.R 623, 624-25 (Bankr. N. D. Cal.

1991) (rather than attenpt to allocate a settlenent, a court shoul d
offset the entire anount). There is no evidence in the record
concerning McDernott's danages to the crane. Arenmand to the trial
court offers no solution.

Including the full anmpbunt of MDernott's settlenent in
cal culating any credit due R ver Don is the best solution. See

U.S Indus., Inc. v. Touche Ross & Co., 854 F.2d 1223, 1262 (10th

Cr. 1988) (where nonsettling defendants are not privy to
settl enent negotiations, burden shifts to plaintiff to show that

settlenment did not represent common damages); see also Hess G|

Virgin Islands Corp. v. UOP, Inc., 861 F.2d 1197 (10th G r. 1988)

("If [plaintiff] wanted to have any particul ar application of its
settlement with the settling defendants toward [nonsettling
defendant's] liability, it should have specifically stipulated in
the settlenent docunents what allocations of danmages were

applicable to each cause of action."); but see Force v. Director,

ONCP, Dept. of Labor, 938 F.2d 981, 985 (9th G r. 1991) (defendant-

enpl oyer bears burden of proving settlenent allocation, because the
LHWCA's policy "of conpensating enployees for their injuries

requires that 'all doubtful questions of fact be resolved in favor

of the injured enpl oyee'").
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McDernott had a cl ai magai nst the sling defendants for damage
to the crane and the $1 m|lion paynment obtained a rel ease of that
claim as well as the claim for damage to the deck. It was
McDernott's burden to denonstrate that its jury award did not
exceed its right to full conpensation for a particular injury.
McDernott has not net its burden of denonstrating that the proceeds
of the settlenent with the sling defendants were for damage to the
crane and not the deck. W hold that the entire $1 mllion should
be included in calculating any credit due River Don. See U.S.
| ndustries, 854 F.2d at 1262-63; Hess QOIl, 861 F.2d at 1209;
Lendvest Mortgage, 123 B.R at 625. Al exander, 575 So. 2d at 765;

King Cotton, 409 S.E. 2d at 70; Dionese, 500 So.2d at 1349.%

Appl yi ng Hernandez, MDernott's full damage award is $1.47
mllion ($2.1 mllion jury verdict Iless 30% attributed to
McDernott/sling defendants). W then deduct the $1 mllion
received in settlement to reach $470,000. By the jury's finding,
River Don is liable to McDernott for its portion of MDernott's
| oss (38%of $2.1 mllion or $798,000). However, MDernott is only
entitled to recover an additional $470,000 fromany defendant. W
therefore nodi fy the judgnment against R ver Don for $798, 000, and
enter judgnent against River Don and in favor of MDernott in the

amount of $470, 000.

7Qur conclusion that River Don is entitled to credit for
McDermott's settl enent nmakes consideration of R ver Don's
alternative argunent for a new trial based on evidentiary rulings
unnecessary.
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It does not follow that MDernott's decision at trial to
assune the fault of the sling defendants was unw se. To the
contrary, this tactical nove made nore difficult any effort of
River Don and AnClyde to lay any fault on the absent sling
def endant s. But for this nove the jury may well have been
persuaded that the sling defendants were liable for nore than 30%
and the other defendants, including River Don for less. Seen in
the light of these realities of trial, this result nakes sense.

| X.

McDernott clains pre-judgnent interest. The jury awarded no

i nterest. McDernott does not challenge the jury instruction,?8

which tracked the lawof this circuit.® See Oduna S.A. v. Zen-Noh

8The jury was charged as foll ows:

In admralty cases, the award of pre-judgnent interest from
the date of the loss is the rule rather than the exception.
The decision to deny pre-judgnent interest nmust be based on
t he exi stence of peculiar circunstances because pre-judgnent
interest is awarded as a conpensation for a wong done. It
is your responsibility to determ ne whether to award
McDernott, Inc. pre-judgnent interest. |f you determ ne
that the - that the Plaintiff is entitled to pre-judgnent
interest; that is, interest fromthe date of the |loss until
the date you render your verdict, you nust determ ne the
rate at which the interest will be cal culated. The

ci rcunstances which may justify denial of an award for pre-
judgnent interest are as follows: A genuine dispute over a
good faith claimexists in a nutual fault situation - nutua
fault setting; the damages awarded are substantially | ess
than the anmount clained by the Plaintiff; the Plaintiff's
contributory negligence is to such a nagnitude as to make
and award of pre-judgnent interest inequitable.

McDernott refers us to Texas, New York, and Louisiana | aw,
however, pre-judgnent interest on a maritinme tort claimis
governed by general maritine law. Watt v. Penrod Drilling Co.,
735 F. 2d 951, 955 (5th G r. 1984); Robinson v. Pocahontas, Inc.
477 F.2d 1048, 1053 (5th Cr. 1973).
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Gain Corp., 913 F.2d 1149, 1157 (5th Cr. 1990) (noting the

reasons for denying pre-judgnent interest). Rat her, McDernott
argues that the circunstances justifying denial of pre-judgnent
interest were not present in this case. W disagree.

The jury could have found there was a genui ne di spute over a
good faith claim in a nutual fault setting. "Qur cases have
consistently upheld denials of prejudgnent interest in cases of

apportioned fault." Infand G| and Transport Co. v. Ark-Wite

Tow ng Co., 696 F.2d 321, 328 (5th Cr. 1983). In this case, the
jury assessed responsibility 32%to AnCl yde, 38%to R ver Don, and
30%to McDernott/sling defendants. See id. (uphol ding a denial of
pre-judgnment interest where the plaintiff was found to be 25% at
fault).

X.

Finally, MDernott asks us to correct the judgnent to show
that the jury apportioned causation and not fault. The judgnent
paraphrased the jury verdict as follows: "thirty percent (30%
fault allocated to plaintiff, MDernott, Inc., thirty-two percent
(329 fault allocated to AnClyde, a Unit of AMCA Internationa
Corporation, and thirty-eight percent (38% fault allocated to
Ri ver Don Castings, Ltd." (enphasis added). MDernott contends
that the judgnent incorrectly paraphrased the jury's verdict which
al l ocated causation and not fault. Interrogatory #5 asked:

You have been instructed that the failure of the sling at a

|load | ess than its rated m ni mum breaking strength is a cause

of damage to the deck and crane. |If you have al so answered

interrogatories 1 and 2 "yes," pl ease state what proportion or
percentage of plaintiff's danmages vyou find from a
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preponderance of the evidence to have been |l egally caused by
the fault of the respective parties?

We agree that in answering this interrogatory the jury determ ned
the percentage of injury caused by each defendant.

REVERSED i n part and AFFIRMED as nodified in part.
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