IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

NO. 91-2248

FI RST SQUTH SAVI NGS ASSQOC!I ATI ON
and RESCLUTI ON TRUST CORPORATI ON,
as Conservat or,
Pl ai ntiffs-Appell ees,

vVer sus
FI RST SOUTHERN PARTNERS, |1, LTD,
Def endant s,
COFFEE R CONNER and
THE ESTATE OF JACK GAULDI NG
Deceased, Def endant s- Appel | ant s.

Appeal fromthe United District Court
for the Southern District of Texas

Bef ore REAVLEY, H G3 NBOTHAM and DeMOSS, Circuit Judges.
DeMoss, Circuit Judge:

On March 31, 1983, Coffee R Conner and Jack Gaul ding,
("CGuarantors"), each executed separate guaranty agreenents of a
prom ssory note executed by First Southern Partners, I1I, Ltd., a
Texas limted partnership (of which Conner and Gaul ding were the
general partners) payable to First Savings Association, Port
Neches, Texas, in the amount of $2, 790, 000, (the "Note"), which was
secured by a first nortgage lien on certain real property described
in the Note. The specific |anguage of the QGuaranty agreenents

reads as foll ows:



"Quarantor absolutely and unconditionally
guarantees the pronpt, conplete, and ful
paynment of all anobunts due on the Note from
t he date hereof through the date a Certificate
of Occupancy is issued by the Gty of Lubbock,
Lubbock County, Texas, for all inprovenents to
be constructed on t he property nor e
particul arly described on Exhibit "B" attached
hereto and nmade a part hereof for all
pur poses, from and after whi ch date
Guarantor's liabilities and obl i gati ons
hereunder shall be limted to fifty per cent
(509 of the principal balance of the Note
outstanding fromtine to tinme through the date
of maturity, howsoever such nmaturity may
occur, . "

First South Savings Association ("First South"), succeeded to
all of therights, title, and interest of the original payee of the
Note including the rights under the Guaranty agreenents. The
devel opnent covered by the first lien Deed of Trust suffered the
fate of so many other real estate developnents in Texas with the
result that First South forecl osed upon the property covered by the
first lien Deed of Trust in April 1988, bidding $987,000 for the
property whi ch anount was credited agai nst suns due and ow ng under
the Note. A year later, First South suffered the fate of so nmany
other lending institutions in Texas and the Federal Honme Loan Bank
Board appoi nted the Federal Savings and Loan | nsurance Corporation
("FSLIC') as Conservator; and in June 1989 the FSLIC, as
Conservator for First South, brought suit against the naker of the
Note and CGuarantors for the outstandi ng bal ance of principal and

interest on the Note and anot her note which is not at issueinthis
Appeal .
After passage of the Financial Institution ReformRecovery and
Enf orcenment Act of 1989, the Resolution Trust Corporation ("RTC"),
2



succeeded FSLIC as Conservator of First South, appropriate
substitution of parties were nmade in the |lawsuit and the assets of
First South were placed in a newy created Federal Savings
Associ ation, which was sinmultaneously placed into conservatorship
controlled by the RTC
Guarantors answered and counterclained that First South and

RTC had "charged usury" in certain letters and in the Oigina
Conplaint filed in this lawsuit, by demandi ng that the Guarantors
each pay all of the principal and all of the interest on the Note
when each had only guarant eed one-half of the principal and none of
the interest. The dispute was submtted on summary judgnent to the
trial judge, who granted judgnent to First South and the RTC
agai nst each of the CGuarantors for fifty percent (50% of the
princi pal bal ance then outstanding. In his Opinion, the trial
judge ruled, sonmewhat cryptically, against the Guarantors usury
defense with the foll ow ng | anguage:

"I'n Texas, the usury defense is avail able only

to a maker of a note. The RTCis suing on the

first note for collection fromthe guarantors.

The defendants, as guarantors, nmay not raise

usury as a defense."

We affirmthe judgnent of the trial court for the foll ow ng

reasons.:

A NO CHARG NG COF | NTEREST

The principle theory upon which Guarantors rely for their
claimof usury is that certain |language in the demand |l etters sent
out by the Note holder, and in the Oiginal Conplaint, constituted

the "charging of interest which is greater than the anount



aut horized by this Sub-title" in violation of the provisions of
Article 5069-1.06 (1) and (2) of the Texas Revised Cvil Statutes.
Specifically the demand letter of Mrch 9, 1989,
contained the following |anguage: "Coffee R Conner and Jack
Gaul di ng are guarantors of paynent on the Notes and are jointly and
severally liable for all amounts due thereon."” Li kewi se, the
Prayer for Relief inthe Oiginal Conplaint, stated that plaintiffs
wer e demandi ng j udgnent agai nst "Def endants"” (whi ch i ncl uded Cof f ee
R Conner and the Estate of Jack Gaul di ng, deceased) "jointly and
several ly" for the full anmount of the principal bal ance of the Note
and for pre-judgnent interest on the Note at the highest rate
allowed by law fromthe date of default to the date of judgnent.
The two CGuaranty agreenents are clearly and unanbi guously
separate Guaranty agreenents with no joint liability i nposed on the
two Guarantors. Li kewi se, under the clear |anguage of each
Guaranty, the liability of each guarantor was limted to "fifty
percent (50% of the outstanding bal ance of principal" after the
Certificate of COccupancy had been delivered; and both parties to
this proceeding have treated that condition as having occurred.
Consequently the referenced statenents in the demand l|etter of
March 9, 1989, and in the Prayer For Relief in the Oiginal
Conpl ai nt were erroneous.
Al t hough the note hol der attenpted to renedy these erroneous
statenents in a subsequent demand letter, and in an anended
conplaint, the Guarantors take the position that, once uttered,

t hese erroneous statenents were not retractabl e and constituted the



"charging of interest greater than the anount authorized" by
Article 5069-1.01 et seq., entitling Guarantors to recover the
penalties and offsets contenplated by Article 5069-1. 06.

However, the recent case of George A. Full er Conpany of Texas,

Inc. v. Carpet Services, Inc., No. D 0791 S. W 2d

deci ded by the Texas Suprene Court on January 29, 1992, clearly
di sposes of GQ@uarantors' contention that "charging of wusurious
interest” can occur in pleadings. In Fuller, the Texas Suprene
Court hel d:

a demand for prejudgnent interest containedin a pleading

does not nmake a pleader liable for statutory usury

penalties if the pleading seeks the recovery of unl awf ul

prej udgnent interest.
Li kewi se, the Guarantors have not nmade a convincing case as to the
"chargi ng of usurious interest" by the | anguage used in the demand
letters in this case. "Interest" is defined by Texas statute as
"conpensation allowed by law for the use or forbearance or

detenti on of noney . Tex. Cv. Code Art. 5069-1.01(a). A
guarantor of a prom ssory note, however, does not receive such use,
for bearance, or detention of nobney under a prom ssory note. A
demand made to the guarantor only for suns owed by the notenaker
under the guaranteed note is, therefore, not a demand for interest.
It is sinply a demand for the undifferentiated sumof noney defi ned
in the guaranty agreenent.

In this case, the noteholder <clearly characterized the

al l egedly usurious anobunts in the demand |etters as anounts owed

under the prom ssory notes. These anounts were not conpensation



for the guarantors' use, forbearance, or detention of noney.

Therefore, they could not be usurious interest under Texas |aw.
The principle case relied upon by GQuarantors for their

conclusion i s Houston Sash & Door Co., Inc. v. Heaner, 577 S. W 2d

217 (Tex. 1979). In that case Heaner had executed a letter
agreenent guaranteeing paynent of all suns owed by Bedford
Cor poration (of which he was chai rman of the board) to Houston Sash
& Door, Inc. In the sane letter agreenent Heaner also agreed to
pay, "interest fromthe due date of any [Bedford] account to the
date of paynent at the rate of 12% per annum"™ The Texas Suprene
Court held that the interest rate "contracted for" in the letter
guar ant ee agreenent was "greater than the anount authorized by this

Subtitle"; and accordi ngly, Houston Sash was |iable for the penalty

prescribed in Article 5069-1.06(1). It was the "contracting for"
| anguage not the "charging" | anguage of Article 5069-1.06 that was
i nvol ved.

The critical distinction between the Houston Sash case and t he

case before this Court is that here the Guaranty agreenent contains
no separate i nterest agreenent; and the obligation of the guarantor
is sinmply to pay the sum of noney defined in the GQGuaranty
agreenent . "It is a fundanental principle governing the |aw of
usury that it nust be founded on a | oan or forbearance of noney; if
neither of these elenents exist, there can be no usury." Crow V.

Honme Savi ngs Association of Dallas County, 522 S W2d 457, 459

(Tex. 1975). Furthernore, while a guaranty agreenent nay



frequently be collateral to aloan or credit transaction, it is not
the sanme thing as a loan or credit transaction; and absent a
separate interest provision in the guaranty agreenent, as in

Houst on Sash, an erroneous claim as to the anount of noney owed

under a guaranty agreenent is sinply that, and not a "charging of
interest greater than the anount authorized by this Subtitle"
within the contenplation of Article 5069-1. 06.

B. SAVI NGS CLAUSE

Both the first lien Note and the Guaranty agreenents contain
usury savings clauses. The pertinent |anguage fromthe Gu aranty
agreenents is:

“...and if, fromany circunstances what soever,

fulfillment of any provision of this Quaranty
at the time performance of such provision

shall be due shall involve transcending the
maxi mum anmount of interest prescribed by |aw
then, 1ipso facto, the obligation to be

fulfilled by the Guarantor shall be reduced to
the maximum |[imt of interest authorized by
law,. . ."

The original |oan transaction of which the Guaranty agreenent
was a part involved $2, 790, 000, and was secured by a Deed of Trust
on real property being used for residential purposes, and by
assignnents of |ease rentals to be generated from the apartnent
project on the property. Al parties involved were sophisticated
busi nessmen and | enders. The inclusion of the savings clause
evi denced an express intent to structure the entire transaction so
as to avoid usurious interest.

Under these circunstances, we treat the erroneous statenents

in the demand letters and in the Oiginal Conplaint as being



automatically renmedied by virtue of the savings clauses in the

underlyi ng docunents. See, Federal Deposit Insurance Corp. V.

G ayconb, 945 F.2d 853, 860-61 (5th Gr. 1991) and Wodcrest
Associates, Ltd. v. Commpnwealth Mdirtgage Corp., 775 S.W2d 434,

437-39 (Tex. App.--Dallas 1989, wit denied).
C. USURY PENALTY AND THE RTC

Finally, the defensive renedies asserted by CGuarantors are

punitive in nature under Texas |aw. Steves Sash & Door Co. v. Ceco

Corp., 751 S.wW2d 473, 476 (Tex. 1988). In Federal Deposit

| nsurance Corp. v. dayconb, supra., this Court has previously held

that clainms against the FDIC for usury under the Texas | aw cannot

be asserted because, "such application could have no deterrent

affect and would only serve to punish innocent creditors of the

failed institution by dimnishing avail able assets.” |d. at 861.

The RTC is the successor agency to the FDIC and we here extend the

holding in dayconb as applicable to the RTCin this case.
CONCLUSI ON

For all of the above and foregoing reasons, the judgnent of
the district court is AFFI RMVED.

Reavl ey, Crcuit Judge, concurs in parts B and C only.



