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Appeal from the United States District Court for the Southern
District of Texas.

Before POLITZ, Chief Judge, KING and EMLIO M GARZA, Crcuit
Judges.

PER CURI AM

The Lubrizol Corporation ("Lubrizol") comrenced this action
for fraud against the Exxon Corporation ("Exxon"), two Exxon
enpl oyees ("Evans" and "Lower"), and an entity called GATES Data
Center on the grounds that defendants had m shandl ed confi denti al
Lubri zol information. Exxon counterclained for litigation expenses
i ncurred because of Lubrizol's breach of a covenant not to sue
entered into as part of a settlenent agreenent. The district court
granted judgnent in favor of defendants as to Lubrizol's clains.
Those cl ai n8 were separately appeal ed, and we affirned the district

court's sunmary judgnent on them

As for Exxon's counterclaim the district court, ruling that
Lubri zol's breach of the parties' covenant not to sue was obvi ous,
granted judgnent in Exxon's favor. As a sanction for Lubrizol's
failure to conply with the district court's order directing

Lubri zol to submt specific attorney's fees information, the court



accepted Exxon's proof of its attorney's fees and awarded Exxon

judgrment for $2,424,462.04. Lubrizol now appeal s that judgment.

Finding that Lubrizol's breach was obvious and that the
district court has broad discretion to sanction Lubrizol, we

affirm

I
This case is the postscript to one we have heard before.! The
followng is a summary of the facts and procedural background

relevant to this appeal.

This action arises out of a |awsuit—+he so-called "conputer
di spute"—kubrizol instituted in 1982 against Exxon in the United
States District Court for the District of New Jersey. Duri ng

di scovery in the New Jersey suit, the parties stipulated to a

protective order requiring identification of all individuals having
access to the confidential information exchanged between the
parties. That order also specified the locations where this

information was to be housed and designated that the Exxon |aw

departnent woul d have exclusive control over the conputer system

For a full narration of the facts, see Lubrizol Corp. v.
Exxon Corp., 871 F.2d 1279 (5th Cr.1989). In that opinion
aut hored by Judge Edith H Jones, the court firmy rejected
Lubri zol's argunent that the covenant not to sue did not enbrace
its fraud clainms. The court held that the settlenent agreenent
"I's unanbi guous insofar as it released any claimthat Lubri zol
m ght have brought agai nst Exxon resulting fromthe conputer
di spute.” 871 F.2d at 1286. Also, the court was highly critical
of Lubrizol's argunents to the contrary, saying they were "too
contradictory ... to be credited" and had an "air of unreality"
that was "too thin." |d. at 1284 n. 7, 1286



storing the confidential information. Asserting that Exxon had
violated this protective order, Lubrizol noved for sanctions. In
Septenber 1984, the parties signed a settlenent agreenent that
di sposed of all clains in the New Jersey case and provided for the

entry of a stipulation of dismssal with prejudice.

Lubri zol then filed a conplaint in the United States District
Court for the Southern District of Texas agai nst defendants Exxon,
Lower, and Evans, seeking sonme $200,000 in conpensatory danmages
allegedly caused by fraud and violations of the New Jersey
protective order. After two years of hotly contested discovery,
Lubri zol asserted that, because Exxon had deliberately destroyed
evidence, it could prove only about $40,000 in conpensatory
damages. Exxon counterclainmed for breach of the settlenent
agreenent, violation of the New Jersey protective order, and fraud;
Lower and Evans counterclaimed for defamation. Utimately, the
district court granted Exxon's notion for sunmary judgnent, which
Lubri zol appealed to this court. See generally Lubrizol, 871 F.2d
at 1279.

In considering Lubrizol's first appeal, we held that
Lubrizol's fraud clainms had been made in the earlier New Jersey
federal case in the form of notions for sanctions concerning the
conputer dispute. Following that decision, and with Exxon's
counterclaimfor breach of the covenant not to sue still pending,
Lubri zol —ai t hout prior notice tothe district court, this court, or

to Exxon—+iled a new |awsuit in the New Jersey federal district



court seeking reformation of the settlenent agreenent between
Lubri zol and Exxon to exclude settlenent of the conputer dispute.
Exxon filed a notion to dismss the New Jersey action, which was
granted on January 29, 1990. Lubrizol then appealed to the Third
Circuit, which affirnmed that dism ssal. See Lubrizol Corp. wv.
Exxon Corp., 929 F.2d 960 (3rd G r.1991).

Meanwhi | e, back in the Texas action, Exxon filed a notion for
summary judgnent on its counterclaim for litigation expenses
i ncurred because of Lubrizol's breach of the covenant not to sue—a
covenant entered into as part of the settlenent agreenent resol ving
Lubrizol's original New Jersey action. Exxon argued that, since
Lubri zol breached the settlenent agreenent by reasserting clains
that the United States District Court for the Southern District of
Texas and this court found were clearly and unanbi guously covered
by Lubrizol's covenant not to sue, Lubrizol's breach was obvi ous as
a mtter of law. Lubrizol filed a counter notion, arguing that its
breach was not obvious and that it had acted in good faith as a
matter of |aw In Novenber 1990, the district court granted

Exxon's notion and deni ed Lubrizol's.?

During a Decenber 1990 conference, Exxon and Lubrizol agreed

2lubrizol then filed a notion for reconsideration, or, in
the alternative, for certification under section 1292(b) of Title
28 for an interlocutory appeal. In its notion for
reconsi deration, Lubrizol argued for the first tinme that Exxon
shoul d be estopped fromclaimng the breach was an obvi ous one
because of statenents nade by Exxon that allegedly | ed Lubrizo
to believe that the conputer dispute had not been settled. The
district court denied this notion on that grounds that Lubrizol's
assertion of estoppel was untinely.



to submt affidavits to support and contest Exxon's litigation
expenses. Exxon filed two affidavits to prove total litigation
expenses of $2,424,462. 04, which was acconpani ed by two vol unes of
supporting docunentation. Lubrizol thenfiled a notion to have the
court set a discovery schedule, to which the district court
responded by ordering ("February 1991 order") Lubrizol to file a
statenent of any necessary di scovery i ncluding, but not limted to,
the nanme of anyone to be deposed and the reason why. Lubri zol
responded by filing a ten-page affidavit and thirty-one page
menorandum that failed to set forth the itens and anounts it was
not contesting, the anounts that it consi dered reasonable for itens

in dispute, and the nanes of anyone it w shed to depose.

The district court ruled that Lubrizol had failed to conply
wth its February 1991 order by not providing the information
required and, as a sanction for Lubrizol's "egregious" conduct,
accepted Exxon's affidavits as uncontradicted. The district court
also found the $2.4 mllion figure to be both reasonable and
conservative and found the Exxon affidavits to be thorough and
supported by anpl e docunentation; accordingly, the district court

awar ded Exxon the full $2.4 mllion

|1
Lubri zol again appeals to this court, this tine contending:
(a) that the district court erred in ruling that Lubrizol's breach
of the parties' covenant not to sue was obvious and by inposing

liability in accordance with New York |aw, and (b) that the



district court abused its discretion when it accepted Exxon's proof
of its $2.4 mllion in litigation expenses as uncontradi cted and
awar ded Exxon judgnent for that anmpbunt as a sanction for Lubrizol's

failure to conply with the district court's February 1991 order.

A

Lubri zol asserts that: (i) according to New York | aw,
attorney's fees may be awarded as damages for a breach of contract
only if the contract expressly and unm stakably so provides, or if
the award of attorney's fees is authorized by statute or by court
rul e; (ii) the case relied upon by the district court-Artvale,
Inc. v. Rugby Fabrics Corp., 363 F.2d 1002 (2d Cir.1966)—-actually
supports Lubrizol's position since the case states unequivocally
that a party is not subject to damages for a good faith testing of
t he scope of a covenant not to sue, and the rule set down in
Artvale requires a finding that a party acted in bad faith before
attorney's fees wll be awarded for breach of a covenant not to
sue;® and (iii) the district court erred in finding that contract

was "unanbi guous." W di sagree.

3Specifically, Lubrizol contends that:

The district court did not conclude that
Lubri zol's fraud cl ai m agai nst Exxon was [a] bad faith
breach of the Settlenent Agreenent between the parties;
and the overwhel m ng evidence in the record of
Lubri zol's reasonabl e bel i ef based on the statenents
and conduct of Exxon—that its fraud clai magai nst Exxon
was not included in the Settlenent Agreenent nakes the
award of attorney's fees erroneous as a matter of |aw

Brief for Appellant at 8, Lubrizol Corp. v. Exxon Corp., No.
91-2514 (5th Cr. filed Aug. 30, 1991) ["Lubrizol Brief"].



It is undisputed that, by its express terns, the Settlenent
Agreenent entered into by the parties on Septenber 7, 1984 is
governed by New York law. Al so, we have already decided "that the
settlenment agreenent is unanbiguous insofar as it released any
claimthat Lubrizol m ght have brought agai nst Exxon resulting from
t he conputer dispute." Lubrizol, 871 F.2d at 1286.% The question
now before this court is whether the district court correctly
applied New York law in finding that Lubrizol's breach of the
parties' covenant not to sue was obvious and, in accordance with

that finding, correctly inposed liability.

In awarding Exxon its litigation expenses, the district court
relied upon Artvale, 363 F.2d at 1002—a case that both franes the

i ssue before us and sets a standard for resolving it:

The question, in other words, is to be solved not by
i nvoki ng an abstract rule of |aw but by seeking to determ ne
what the parties fairly contenplated [in drafting their
Settl enment Agreenent], or woul d have had they addressed their
mnds to the problem Certainly it is not beyond the powers
of a lawer to draw a covenant not to sue in such terns as to

make cl ear that any breach will entail liability for damages,
including the nost certain of all—-defendant's litigation
expense. Yet to distill all this out of the usual fornal
covenant would be going too far; its primary functionis to

serve as a shield rather than as a sword, often being enpl oyed
instead of a rel ease to avoid the common awrule with respect
to the effect of a release on joint tort-feasors. In the

‘Al t hough this Settlenent Agreement is part of the record
before this court, see Record Excerpts of Appellant at tab 16, p.
120, Lubrizol Corp. v. Exxon Corp., No. 91-2514 (5th Cr. filed
Aug. 30, 1991) ["Record Excerpts"], the parties originally agreed
that this Agreenent would remain confidential. |Id. at 129, art.
VII, § 7.01. 1In deference to this agreenent between the parties
and the fact that we do not feel it would nmake a substanti al
contribution to this opinion, we abstain fromquoting the actual
text in any detail.



absence of contrary evidence, sufficient effect is given the
usual covenant not to sue if, in addition to its service as a
defense, it is read as inposing liability only for suits
brought in obvious breach or otherwise in bad faith—learly
not the situation here.
I d. at 1008 (enphasis added).® In short, we nust determ ne whet her
the district court correctly found that Lubrizol's suit was
"brought in obvious breach [of the covenant not to sue] or

otherwise in bad faith."®

The district court, applying the Artvale rule, found that

"Lubrizol's breach of the covenant not to sue was an obvi ous one. "’

The Artval e rul e has been applied by courts deciding cases
under New York law. See, e.g., Bellefonte Re Ins. Co. v.
Argonaut Ins. Co., 757 F.2d 523 (2nd G r.1985); Le Cordon Bl eu,
S.A v. BPC Pub. Ltd., 451 F. Supp. 63 (S.D.N.Y.1978); Cefali v.
Buffal o Brass Co., 748 F. Supp. 1011 (WD. N. Y. 1990).

8Lubri zol argues that "obvious breach or otherw se in bad
faith" requires a separate finding of bad faith. See Lubrizol's
Brief at 19. Lubrizol shifts the enphasis to "obvious breach or
otherwise in bad faith." To reiterate Judge Jones' reply to a
simlar argunent nmade by Lubrizol, "[w] e cannot accept either the
grammatical or linguistic underpinnings of this argunent."”
Lubrizol, 871 F.2d at 1286. See Cefali, 748 F. Supp. at 1011
(awarding litigation expenses to defendant that prevailed on its
New Yor k common | aw counterclaimfor an obvious breach of a
covenant not to sue, and concluding that the court did not,
therefore, need to rule on defendant's notions for litigation
expenses on grounds that plaintiffs' clains were basel ess and
made in bad faith).

'More specifically, the district court held that:

Both this court and the Fifth Crcuit have found that
the clains brought by Lubrizol in this case were
clearly and unanbi guously rel eased in the New Jersey
Settlenent Agreenent. Consequently, there can be no
genui ne factual dispute regardi ng whether Lubrizol's
breach of the covenant not to sue was an obvi ous one.
Exxon's notion for sunmary judgnment as to Lubrizol's
liability for damages, including attorney's fees and
other litigation expenses, should be granted.

Record Excerpts at tab 9, p. 68 (Menorandum and Order filed



W agree. Lubrizol's chief contention is that its breach was a
good faith test of the covenant not to sue—a practice recogni zed as
acceptable in Artvale. As support for this proposition, Lubrizol
notes that the district court originally denied Exxon's notion to
dismss in 1986. Lubrizol also relied upon conmuni cati ons between
Lubrizol's chief legal officer, Roger Hsu, and Exxon Chem cal
Conpany's general counsel, Janes Phillips—evidence that the
district court and this court refused to consider on the grounds
that (i) the parol evidence rule bars consideration of prior
statenents to contradi ct an unanbi guous covenant, and (ii) because
the settlenent agreenent unanbiguously prohibits subsequent
nmodi fications. See Lubrizol, 871 F.2d at 1286-87; Record Excerpts
at tab 11, pp. 81-83.

First, in its June 1990 Menorandum in Qpposition to Exxon's
Motion for Sunmary Judgnent, Lubrizol admtted that its "actions
involve no direct or deliberate challenge to the scope of the
settlenment agreenent[.]" W find that this discredits Lubrizol's
good-faith assertion argunent. Second, the district court
originally denied Exxon's notion to dism ss. W note that this
early ruling of the district court was vacated by that sane court's
July 27, 1987 order, which this court later affirnmed.® Third, we

stand behind our earlier decision and again refuse to consider the

Nov. 8, 1990).

8Judge DeAnda vacated his earlier order after the New Jersey
settl enent agreenent and order of dism ssal were introduced at
the trial and he had the opportunity to reexam ne these exhibits.



Hsu—Phi | I'i ps communi cati ons. Qur reasons have not changed.?®
Accordingly, we find that Lubrizol's breach of the parties'
covenant not to sue was obvious and that the district court

rightfully inposed liability in accordance with New York | aw.

B
At a conference on Decenber 12, 1990, the district court
announced that it would hear, via affidavits, Exxon's proof of
litigation expenses and Lubrizol's counterproof. Exxon conplied by

filing affidavits providing $2,424,462.04 in |litigation expenses.

°See Lubrizol, 871 F.2d at 1286-87. Even if the
Hsu—Phi | I i ps conmuni cati ons were rel evant to the question of
obvi ous breach, Lubrizol cannot assert with credibility that such
communi cati on gave Lubrizol a good-faith belief that it could
file suit against Exxon on clains that Lubrizol had clearly and
unanbi guously covenanted never to reassert. Lubrizol asserts
that its alleged good-faith belief that it could file suit was

based on "Exxon's own statenents [by Phillips] that it did not
consider the conputer matter to have been settled by the
Settlenment Agreenent." Lubrizol's Brief at 22. Lubrizol
conveniently overlooks an April 12, 1985 letter fromPhillips to

Hsu that predates Lubrizol's suit and nmakes very clear Exxon's
view that the conputer dispute was settl ed:

Wth respect to the reference in your April 4, 1985
letter to the "unresolved status of the conputer
issue," | do not agree with your characterization of
the events surroundi ng the adjournnment of Lubrizol's
nmotion on that subject in the New Jersey case. Exxon
and Lubrizol mutually agreed to adjourn your renewed
nmotion so that the apparently fruitful settlenent

di scussi ons woul d continue without diversions resulting
from peripheral matters. That was why we both

aut hori zed your counsel, M. Del Deo, to advise Judge
Debevoi se that the parties were engaged in serious
settl enent discussions and that the hearing on the
renewed conputerization notion should be adjourned. As
you know, that decision proved sound as we were able to
agree to a settlenent shortly thereafter and thus

avoi ded any necessity for the New Jersey Court to rule
on what had becone a nobot point.



Lubrizol failed to conply—even after it was gi ven a second chance. °
Accordingly, the district court decided to sanction Lubrizol by

accepting Exxon's affidavits as uncontradicted. !

%Consider the district court's summti on of Lubrizol's
failure to conply with the Decenber 12 order:

I nstead of the counteraffidavit which Lubrizol was
to file in response to Exxon's affidavits, Lubrizo
filed a notion for the Court to set a schedule for
di scovery. In order to provide Lubrizol with a second
opportunity to neet its obligations under the Decenber
12 order, the court signed an order on February 14,
1991, directing Lubrizol to file an affidavit setting
forth (1) those itens and anmobunts which were not
contested, (2) the anobunts which Lubrizol would
consi der reasonable for those itens in dispute, and (3)
a statenent regardi ng what di scovery was needed by
Lubri zol, including the nanme of anyone to be deposed
and the reason for the deposition. Lubrizol again
failed to conply with the requirenents of the Court,
filing only a blanket objection to Exxon's subm ssion
"inits entirety." Lubrizol did not set forth any
itens and anounts which were not contested or the
anmounts it woul d consider reasonable for those itens in
di spute. Instead, Lubrizol nade broad, genera
conpl ai nts about the alleged |ack of detail in the
Exxon affidavits. Lubrizol did not provide the Court
with the nanme of any person needed to be deposed and
the reason for the deposition. |Instead, Lubrizol
sinply mai ntained, again in very broad and general
ternms, that it needed nore discovery.

Record Excerpts at tab 2, pp. 50-51.
" d. at 51-52:

Havi ng been given two opportunities to submt a
counteraffidavit as required by the Court and havi ng
failed on each occasion to do so, Lubrizol is no |onger
entitled to submt its counteraffidavit and Exxon's
affidavits will be accepted as uncontradicted. The
court recognizes that the |large danages claimin this
case makes this sanction seem harsh. The Court also
finds, however, that Lubrizol's conduct has been
egregious and that this severe sanction is both proper
and virtually unavoi dabl e.

Because the Exxon affidavits are undi sputed by
counteraffidavit, there is no factual issue to be
resolved by a trier of fact. Based upon the case |aw



The sanction inposed by the district court 1is severe.

However, "[t]he question, of course, is not ... whether the Court
of Appeals ... would as an original matter have [chosen the
sanction]; it is whether the District Court abused its discretion

in doing so." National Hockey League v. Metropolitan Hockey O ub
427 U.S. 639, 642, 96 S. . 2778, 2780, 49 L.Ed.2d 747, reh'g
denied, 429 US 874, 97 S C. 197, 50 L.Ed.2d 158 (1976).
Recently reinforced by the Suprene Court, the sanctioning power of

district courts is potent:

It has |long been understood that "[c]ertain inplied
powers nust necessarily result to our courts of justice from
the nature of their institution," powers "which cannot be
di spensed with in a court, because they are necessary to the
exercise of all others." For this reason, "Courts of justice
are universally acknow edged to be vested, by their very
creation, with power to i npose silence, respect, and decorum
in their presence, and subm ssion to their |awful mandates."
These powers are "governed not by rule or statute but by the
control necessarily vested in courts to nmnage their own
affairs so as to achieve the orderly and expeditious
di sposition of cases."”

* % * * *x %

As we recogni zed in Roadway Express [v. Piper, 447 U S. 752,
100 S.Ct. 2455, 65 L.Ed.2d 488], outright dismssal of a
| awsuit, which we had upheld in Link [v. Wabash R Co., 370
US 626, 82 S.Ct. 1386, 8 L.Ed.2d 734], is a particularly
severe sanction, yet is wthin the Court's discretion.
Consequently, the "l ess severe sanction"” of an assessnent of
attorney's fees i s undoubtedly within a court's inherent power
as wel | .

* * * * *x %

[A] court may assess attorney's fees as a sanction for the
"Wl | ful disobedience of a court order.' " Thus, a court's

set forth above, the pleadings in this case, and the
uncontradi cted affidavits submtted by Exxon, the Court
finds that Exxon has proved damages on its counterclaim
in the amount of $2,424, 462. 04.



discretion to determne "[t]he degree of punishnent for
contenpt” permts the court to inpose as part of the fine
attorney's fees representing the entire <cost of the
litigation.

Chanmbers v. Nasco, Inc., —— US. , , 111 S. Ct. 2123,

2132-33, 115 L.Ed.2d 27 (1991) (citations onitted).

The di strict court's February 14 order'? best owed upon Lubri zol
the opportunity to conduct discovery into Exxon's [litigation
expenses, and, had Lubrizol exercised that opportunity, it is
highly likely that the district court would have heard its
argunent s and Exxon's counterargunents. Rather, Lubrizol failedto
conply and has mssed its opportunity to persuade the district

court as to what constitutes a reasonabl e fee.

Lubri zol goes on to argue that the award of attorneys' fees
made to Exxon was inproper because Exxon nmade no showi ng of the
reasonabl eness of the fees requested. Lubrizol urges us to renmand
the case to the district court with instructions to nake the
inquiry mandated by this Court in Johnson v. Georgia H ghway
Express, 488 F.2d 714 (5th Cir.1974). W decline to do that. The
district court found that when conpared to the $2, 028, 000 i ncurred
by Lubrizol for two years of pre-trial proceedings, the $2,400, 000
incurred by Exxon for the entire six-year duration of this

litigation is "both reasonabl e and conservative."'® W reviewthat

12See supra note 15.
3The district court nade the foll owi ng anal ysi s:

The amount clai nmed by Exxon ($2,424, 462.04) does not
i ncl ude expenses for paral egal services or tine spent



concl usi on under an abuse of discretion standard.* W are not
prepared to say, with the case in its peculiar procedural posture
as a result of Lubrizol's failure to conply with the district
court's order, that the district court abused its discretion in
arriving at the anmount of the fee. |Indeed, the district court's
conclusion is perfectly reasonable. To send this case back for the
district judge to go through the Johnson hoops, on the basis of the
sane record and without any further input from Lubrizol, would be

a needl ess exercise. This case needs to come to an end.

on the case by non-attorney executives at Exxon. The
claimed anount is only for work perforned on this case
by Exxon Litigation Section attorneys and for attorneys
fees charged to Exxon by outside law firnms, fees which
were determ ned to be proper by Exxon and,
consequently, paid by Exxon. Additionally, the anobunt
clainmed by Exxon is for the entire course of the
proceedi ngs. The Court notes that Lubrizol's evidence
at trial established that it incurred $2,028,000.00 in
attorneys fees during the pre-trial proceedings. Mich
of the work perfornmed during that stage invol ved Exxon
and Lubrizol working on like matters, albeit from
opposi ng sides. Wen conpared to the anount incurred
and deened reasonable by Lubrizol prior to trial, the
$2, 424, 462. 04 cl ai med by Exxon for the entire
litigation is both reasonable and conservative. The
damages claimis supported by affidavits which are
detail ed and conprehensive, and which include two

vol unes of docunentation as exhibits.

14See Von Clark v. Butler, 916 F.2d 255, 259 (5th Cir.1990);
Leroy v. City of Houston, 831 F.2d 576, 584 (5th G r.1987) ("The
district court's findings of fact supporting its award are
reviewed under the clearly erroneous standard, but the ultimte
award of attorneys' fees is reviewed for abuse of discretion."),
cert. denied, 486 U S. 1008, 108 S.Ct. 1735, 100 L.Ed.2d 199
(1988); see also Hensley v. Eckerhart, 461 U S. 424, 437, 103
S.Ct. 1933, 1941, 76 L.Ed.2d 40 (1983) (district court has
discretion in determ ning what is reasonabl e anmount for
litigation expenses and, because of its superior understandi ng of
the litigation, frequent appellate reviewis to be avoi ded).



For the foregoing reasons, we AFFIRM the judgnent of the

district court.

EMLIOM GARZA, Crcuit Judge, dissenting in part:

| agree with everything in the panel opinion except for the
ultimate conclusion not to send this case back to the district
court wwth instructions to cal cul ate Exxon's fee in accordance with
the formul a prescribed by this court in Johnson v. CGeorgia H ghway
Express, 488 F.2d 714 (5th G r.1974),; see also Hensley v.
Eckerhart, 461 U.S. 424, 429-40, 103 S. . 1933, 1937-43, 76
L. Ed. 2d 40 (1983) (applying Johnson factors), clarified by Cobb v.
MIller, 818 F.2d 1227, 1231-32 (5th G r.1987).

In ny view, the district court sinply has not satisfied our

Johnson standard.® Although | acknowl edge that the sanctioning

¥I'n rendering an award of attorney's fees, we have held
that a district court nust consider:

(1) the tine and | abor required;

(2) the novelty and difficulty of the question(s)
present ed;

(3) the skill requisite to properly performthe |egal
servi ce;

(4) the preclusion of other enploynent due to the
accept ance of the case;

(5) the customary fee;
(6) whether the fee is fixed or contingent;

(7) the tinme limtation inposed by the client or the
ci rcunst ances;

(8) the ampunt involved and result obtained;



power of the district court is potent (for exanple, | agree that
the district court may cal cul ate Exxon's fee based solely on the
informati on supplied by Exxon), | am not confortable in allow ng
the district court's power to sanction to serve as license for
i gnoring our Johnson fornul a—especially where the district court
has reduced its calculation of attorney fees to a conparative
anal ysis of fees charged by counsel in the case before it and

awarded $2.4 mllion.

Accordingly, | would vacate the anount of the district court's
award and remand with instructions to apply the Johnson formula to

t he Exxon-supplied information.

(9) the experience, reputation, and ability of the
attorneys;

(10) the "undesirability" of the case;

(11) the nature and length of the professional
relationship with the client; and

(12) awards in simlar cases.

ld. at 717-19 (including comentary on each factor).



