IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 91-2733

UNI TED STATES OF AMERI CA
Pl ai ntiff-Appellee,

VERSUS
YOLANDA C. LARA,
Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Southern District of Texas

(Cct ober 14, 1992)

Before KING WLLIAMS, and SMTH, G rcuit Judges.
JERRY EE. SMTH, G rcuit Judge:

Sentenced on a guilty pleafor immgration-rel ated viol ati ons,
Yol anda C. Lara appeal s her sentence. Concluding that the district
court erred in applying the sentencing guidelines in one particu-

| ar, we vacate and remand for resentencing.

| . Factual Background.

Foll ow ng an investigation triggered by an anonynous tip, the
| mm gration and Naturalization Service (INS) arrested and charged
Lara and her codefendant, Andres Ranobs-Flores, with transporting

and harboring undocunented aliens. The typical scenario provided



for Lara and Ranps-Flores to transport aliens fromBrownsville to
Houst on, where they were hidden and detained while they contacted
relatives livinginthe United States who were to wire their "fees"
via Western Union to Lara and Ranos-Flores. These fees were
usual Iy $400 per person.

The investigation included a surveillance of an apartnent in
Houston where the aliens were housed. The surveillance team
observed Lara, Ranos-Flores, and three H spanic femal es | eave the
apartnent and enter a vehicle registered to Lara. The INS agents
foll owed and then stopped the vehicle. The Hi spanic fenmales were
all undocunented; each stated that she had paid Lara and Ranps-
Fl ores $400 to sruggle her into the United States.

Lara admtted to transporting undocunented aliens from
Brownsvill e to Houston and to hiding themin her Houston apartnent.
When a consent search was conducted of that apartnment, the INS
agents found one fenmale and three fermal e undocunented aliens, a
. 357 revolver and anmmunition, and Wstern Union noney transfer
forns. Lara directed the agents to a house on Johnson Street,
where nore undocunented aliens were found. One of the aliens told
the agents that she and twelve others had been transported to
Houst on by Lara and Ranos-Flores and that each had paid her $400
fee.

Lara pled guilty to a six-count indictnent: Three counts
charged her with illegally concealing, harboring, or shieldingfrom
detection transported aliens in the United States, and ai ding and

abetting, in violation of 8 U S.C § 1324(a)(1)(C and 18 U S.C



8§ 2; three counts charged her wwth illegally transporting aliens
and aiding and abetting, in violation of 8 U S.C. 8§ 1324(a)(1)(B)
and 18 U.S.C. § 2. The governnent filed a notice of intention to
seek an enhancenent of the sentence under 18 U S.C. § 3147.! The
district court ordered a presentence investigation report (PSl).
At the sentencing hearing, the court solicited objections to the
PSI's factual findings. The governnent presented none. Lara
requested the court to consider the credibility of one declarant in
assessing her statenents; the court agreed to do so.

The district court then entertained objections to the PSI's
application of the sentencing guidelines. The governnent objected
to the recommendation that Lara's sentence not be enhanced. The
district court adopted the PSI's recommendation and refused to
enhance.

Lara objected to a nunber of factors cited as possi bl e grounds
for an upward departure, including the | arge nunber (approximtely
forty) of undocunented aliens involved; the extortive aspect of the
smuggl i ng operation; the discharge of a firearmin the comm ssion
of the offense; psychological harm to one of the undocunented
al i ens; and enhancenent by analogy to U S.S.G § 2J1.7. This |ast
suggesti on was based upon the scenario that the Brownsville of fense
was commtted while Lara was on rel ease for the i nstant charges and
in the sentencing on that offense, the governnent had failed to

seek enhancenent under section 3147. The PSI suggested the

1 Wiile on pretrial release, Lara was arrested on a second charge of
transporting undocunented aliens (the "Brownsville conviction"). She pledguilty
to the charge and was sentenced to a 131-day term of incarceration.
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propriety of enhancenent for the first offense by an upward
departure in such an instance. |In addition, Lara objected to the
| ack of recommendation in the PSI for a two-point reduction in her
of fense | evel for acceptance of responsibility, as well as to the
increase in her crimnal history category by virtue of the
Brownsvil |l e conviction.

After hearing these objections, the district court accepted
the cal cul ations set forth in the PSI establishing an offense | evel
of 9 and a crimnal history category of Il, based upon a crim nal
history score of 2, yielding a guidelines range of 6-12 nonths.
The court rejected Lara's request for a two-point reduction of the
of fense | evel for acceptance of responsibility.

The district court then enployed U S.S.G 8§ 2B3.2 by anal ogy
to support an upward departure for the extortionate elenent of
Lara's offense and used section 2B3.2(b)(3)(A(iii), also by
anal ogy, to support a departure for the firearmrelated el enent.
The court also applied section 2J1.7 by anal ogy, despite having
earlier rejected the governnent's notion for an enhancenent under
section 3147, to increase the offense level an additional three
points. The above departures raised the base offense | evel to 26,
whi ch conmbined with the crimnal history category of Il to yield a
new range of 70-87 nonths.

Based upon that range, the court sentenced Lara to a term of
i ncarceration of 60 nonths on counts 1 through 6, with the first 27
nmont hs i nposed for counts 2 through 6 to run consecutively with the

60-nonth term for count 1. The term of incarceration on all six



counts total ed 87 nonths.

1. Analysis.

Qur review of Lara's challenge is controlled by WIlians v.

United States, 112 S. C. 1112 (1992). W nust remand on a show ng

that the district court relied upon an invalid factor at sentenc-
i ng, absent our finding that the error was harnmnless, i.e., that the
error did not affect the court's selection of the sentence i nposed,
and that the sentence was reasonabl e. Id. at 1120-21. I n
conducting our inquiry, we nust accept the factual findings of the
district court unless clearly erroneous, but we review de novo the

application of the guidelines for errors of |aw 18 U S . C 8

3742(e); United States v. Mejia-Orosco, 867 F.2d 216 (5th Gr.),

cert. denied, 492 U S. 924 (1989).

l[11. Departure by Analoqgy to Section 2B3. 2.

A sentencing court has the power, under 18 U S.C. 8§ 3553(b),
to inpose a sentence outside the range established by a proper
application of the guidelines, providedit finds "that there exists
an aggravating or mtigating circunstance of a kind, or to a
degree, not adequately taken into consideration by the Sentencing
Commi ssion in fornmulating the guidelines that should result in a
sentence different fromthat described." U S S.G 8 5K2.0 (citing
18 U.S.C. 8§ 3553(b) (Supp. 1992)). Qur determ nation on appea
follows a two-pronged i nquiry:

First, was the sentence inposed either in violation of
law or as a result of an incorrect application of the
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Cui del i nes? If so, a remand is required under
8§ 3742(f)(1). If the court concludes that the departure
is not the result of an error in interpreting the
Guidelines, it should proceed to the second step: is the
resul ting sentence an unreasonably high or | ow departure
fromthe relevant guideline range? |If so, a remand is
requi red under 8 3742(f)(2).[7]

Wllianms, 112 S. C. at 1120. W review findings of fact that
underlie the court's sentence under a clearly erroneous standard.

18 U.S.C. § 3742(e) (Supp. 1992); Mejia-Orosco, 867 F.2d at 221.

Applying the first prong of the inquiry, we find that the
departure based upon the extortive aspects of Lara' s conduct was
i nposed neither in violation of law nor as the result of an
incorrect application of the guidelines, which direct sentencing

courts to

treat each guideline as carving out a heartland,' a set

2 18 U.S.C. § 3742(f) (Supp. 1992) provides as follows:
If the court of appeals deternmines that the sentence ))

(1) was inmposed in violation of law or inposed as a
result of an incorrect application of the sentencing
gui del i nes, the court shall remand the case for further
sentenci ng proceedings with such instructions as the
court considers appropri ate;

(2) is outside the applicable guideline range and is
unreasonable or was inposed for an offense for which

there is no applicable sentencing guideline and is
lainly unreasonable, it shall state specific reasons
or its conclusions and ))

(A) if it determines that the sentence is too high
and the appeal has been filed under subsection (a), It
shal| set aside the sentence and remand the case for
further sentencing proceedi ngs with suchinstructions as
the court considers appropriate;

(B) if it determines that the sentence is too | ow
and the appeal has been filed under subsection (b), it
shal| set aside the sentence and remand the case for
further sentencing proceedi ngs with suchinstructions as
the court considers appropriate;

(Sg.is not described in paragraph (1) or (2), it shal
affirmthe sentence.
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of typical cases enbodying the conduct that each guide-

i ne descri bes. When a court finds an atypical case, one

to which a particular guideline linguistically applies

but where conduct significantly differs fromthe norm

the court may consider whether a departure nay be

war r ant ed.

USSG ch I, pt. A(4)(b), at 1.5-1.6 (policy statenent). W
find that the district court's decision to depart upward in this
case was anply supported by the record.

The "heartland" of the typical section 2L1.1 offense, the
offense to which Lara pled guilty, includes the profit-nmaking
el enrent of Lara's schene. Beyond this, however, section 2L1.1
appears to have accounted for no ot her aggravati ng conduct in cases
i nvol ving the smuggling, transporting, or harboring of an illegal
al i en. Specifically, we are told, "[t]he Conm ssion has not
consi dered offenses involving . . . dangerous or inhunane
treat nent. An upward departure should be considered in those
circunstances.” U S.S.G 8§ 2L1.1, comment., application note 8.

In sentencing Lara, the district court adopted the findi ngs of
the PSI and announced its intention to depart upward under section
5K2.0. The court cited as its reasons the |arge nunber of aliens
invol ved and the extortive and inhumane aspects of the instant
of fense, both of which grounds the above commentary recogni zes as
deserving of departure, and additional factors, including the use
of a firearm and the conm ssion of another immgration offense
whi | e on bond.

Mor eover, a sentencing court may rely upon rel evant inforna-

tion contained in the PSI in fashioning its upward departure

United States v. Miurillo, 902 F.2d 1169, 1172 (5th Cr. 1990).
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Havi ng expressly adopted the factual findings of the PSI (subject
only to Lara's objection to one paragraph contained therein), the
district court was entitled to rely upon the facts as it found t hem

in inmposing sentence. See United States v. Ramirez, 963 F.2d 693,

707 (5th Cr. 1992) (district court may choose to believe PSI's
construction of evidence in resolving factual issues); United

States v. Thonmas, 870 F.2d 174, 176 (5th Cr. 1989) (sane).

The PSI reveals a wealth of support for the district court's
judgnent that the base offense |evel and adjustnents afforded by
section 2L1.1 did not adequately reflect the seriousness of Lara's
of f ense. INS officials conducted interviews with Lara, her co-
def endant Ranos-Fl ores, |ocal residents, and a nunber of the aliens
smuggled in by the two defendants. According to information
obtained from the interviews and recited in the PSI, Lara and
Ranos- Fl ores at one point threatened a snuggled alien, one Magda
Leticia Alvarado-Amya, wth a .357 revolver, insisting that she
either pay the $400 fee or suffer forcible repatriation. Fearing
for her safety, Al varado-Amaya shortly thereafter sought refuge at
the honme of a United States citizen, Patricia Mendoza, with whoma
nunber of the aliens stayed.

Mendoza confirmed Al varado- Amaya's story and rel ated anot her
incident, involving a fifteen-year-old El Sal vardoan girl snuggl ed
in by Lara and Ranps-Flores. The girl, Rosa Candi da Al varenga, was
forced by Lara and Ranps-Flores to dress up |like a prostitute and
"work the bars" in town until she could pay off her fee. When

Al varenga informed Lara that she would prefer to work at nore



honest | abor, Lara reportedly becane infuriated, and Ranos-Fl ores
threatened to cut her hands off and take her back to Mexico, once
agai n brandi shing the revol ver for persuasive effect.

Daunt ed but i ndom table, Al varenga fled the apartnent in which
she had been held for the shelter of Patricia Mendoza's house.
Lara and Ranos-Flores |ater tracked her to Mendoza's house and
tried to threaten her into leaving wth them At one point, Ranos-
Fl ores discharged his revolver into the air and tried to kick the

door in but left when alerted that the police had been call ed.

We conclude that the district court did not clearly err in
adopting the factual findings of the PSI. Neither are we i npressed
with Lara's contention that the conduct outlined above was
accounted for by the Sentencing Comm ssion when promnulgating
section 2L1.1, which no nore accounts for the extortive nature of
Lara's particular immgration offense than it does the use of a
weapon in the "typical" immagration violation. See U S S G
§ 5K2.0, comment., at 5.43.

Lara's conduct wundeniably fell outside the "heartland"
descri bed by section 2L1.1. The record before us, at |east as
regards the extortive ground for departure, plainly evinces
aggravating circunstances of the kind described in section 3553(b).
Hence, the district court did not err in departing upward based

upon the extortive elenents of Lara's offense.

| V. Reasonabl eness of the Departure.




We neverthel ess nust ascertain, as the second prong of the
WIllians test requires, whether the extent of the departure i nposed
by the district court was warranted. |n engaging in such a review,
we are reluctant to tread with too heavy a step upon the district
court's discretion.® A departure such as the instant one, under
section 5K2.0, is essentially an unguided one.* The district
court, however, determned that it could look to section 2B3.2
("Extortion by Force or Threat of Injury or Serious Danage") for an
anal ogy to Lara's egregious of fense conduct.?®

In oral argunent, counsel for Lara contended that, at over
seven tinmes the maximum initial guideline range, the sentence
ultimately i nposed was unreasonable in the extent of its departure
fromthe guideline norm W note, at the outset, that "the nere

fact that a departure sentence exceeds by several tinmes the maxi nrum

3 See United States v. Diaz-Villafane, 874 F.2d 43, 49-50 (1st Cir.), cert.
denied, 493 US. 862 (1989) ﬁReasonableness of length of departure is
"quintessentially a judgnent call. District courts are in the front Iines,
sentenci ng fl esh-and-bl ood defendants. The dynamics of the situation may be
difficult to gauge from the antiseptic nature of a sterile paper record.
Therefore, appellate review nmust occur with full awareness of, and respect for
the trier's superior 'feel' for the case. W will not lightly disturb decisions
to depart, or not, or related decisions inplicating degrees of departure.").

4 See United States v. Lanbert, 963 F.2d 711, 718 n.3 (5th Cir.), vacated
for reh'g en banc, 1992 U S. %gp. LEXIS 16194 (July 14, 1992). A "guided"
departure is one for which the i delines provide explicit direction as to the
extent of adjustnment to be inposed, such as that under § 2Gl.1, conmment.,
application note 1 (8-1evel downward departure if offense |acked profit notive
or physical force or coercion). A departure pursuant to § 5K2.0, in contrast,
is "ungui ded" in that the guidelines specify no set nunber of |evels by which the
district court nust calibrate the degree of its departure.

5> The actual wording used by the district court in applying § 2B3.2 by
analogy is inportant to the determnation of this case, as will becone apparent
bel ow.~ The court stated,

In attenmpting to structure an ugmard departure, | |ooked to the
sentencing guideline section 2B3.2, which involved extortion by
force or threat of serious crimnal offense . . I think the

application of the sentencing guideline section 2B3.2 is nost
anal ogous to the defendant's actual conduct.
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recommended under the GQuidelines is of no i ndependent consequence

in determ ni ng whet her the sentence is reasonable.” United States

v. Roberson, 872 F.2d 597, 606 n.7 (5th Gr.), cert. denied, 493

U.S. 861 (1989).° Nor is a sentencing court obliged to provide
reasons justifying the extent of its departure. [|d. at 607.

Even so, the district court provided clear and cogent
justification for the extent of its departure. "Wen departing on
the basis of offense characteristics, the sentencing court should
extend or extrapolate fromother CGuidelines |evels or principles,
or enploy analogies to closely related circunstances or conduct

addressed by the Quidelines." United States v. Strickland, 941

F.2d 1047 (10th Gir.), cert. denied, 112 S. C. 614 (1991).

The district court here anal ogi zed Lara's egregi ous conduct to
the of fense of extortion defined by section 2B3.2. By departing on
t hat basis, the court reconcil ed the guidelines' broad objective of
uniformty and proportionality in sentencing with the statutory
directive in the individual case to "inpose an appropriate
sentence, having due regard for the purposes" of deterrence, just
puni shment, and the protection of the public. See 18 U. S . C
8§ 3553(a)(2),(b) (1988); see also United States v. Gardner, 905

F.2d 1432, 1438 (10th Cir.), cert. denied, 111 S. C. 202 (1990);

5 I'n Roberson, we upheld a sentence nore than three tines the guideline
maxi nrum Departures of even greater nultiples have been S;))hel d as well. See,
e.g., Unite Statesv Ger er, 891 F.2d 512 (5th Gr. 1989) (4% tines), cert.

enied, 4 4 U United Stat es v. Juarez-Ortega, 866 F. 2d ‘747 (5t
ar 989 (per curr a (rmre than 4 tines); United States v. GQuerrero, 863 F. 2d
245 (2d C|r 1988) nore than 5 tines W also note the rrultrple and
i ndependent grounds for departure cited by the district court, as not all the
enhancenent of Lara's sentence is attributable to the § 2B3.2 departure

11




United States v. Ferra, 900 F.2d 1057, 1062-63 (7th G r. 1990).°

We thus cannot say the district court's inposition of a nine-point
departure for the extortive aspects of Lara's conduct in this case

was unr easonabl e.

V. Discharge of a Firearm

Secondly, Lara objects to the inposition, by analogy to
section 2B3.2(b)(2)(A), of a five-level increase in her offense
|l evel for the discharge of a firearm The propriety of such a
departure is beyond peradventure, as section 5K2.0 expressly
provides that "if a weapon is a relevant factor to sentencing for
an immgration violation, the court nmay depart for this reason.”
Nor is the extent of the departure unreasonabl e. Section 5K2.6
notes that "[t]he discharge of a firearm m ght warrant a substan-
tial sentence increase.”" W can find no fault with the district
court's application of the guidelines in this instance.

Lara argues, instead, that there is no evidence in the record
that Lara, as opposed to her co-defendant, ever used the gun.
Mor eover, she cl ai ns, she was present on only one occasi on when t he

firearmwas brandi shed and not at the tine it was di scharged. The

7 We acknowl edge that "[i]t would throwthe structure of the guidelines out
of kilter to say that a defendant nmay receive nore tinme on a “departure' than he
could have received had he been convicted of the crimes |eading thelg udge to
depart." Ferra, 900 F.2d at 1063. See also United States v. Kim 896 F.2d 678,
684-85 (2d Gr. 1990). But cf. Diaz-VillTafane, 874 F.2d at 51-52 (rejecting any
such strictures on district court™s discretion to depart). W do not, however,
bel i eve that such a characterization properly describes the actions of the court
inthe instant case. Here, the court raised Lara's base of fense | evel of 9 under
§ 2L1.1 by 9 points, by analogy to § 2B3.2's base offense | evel of 18. W note,
however, 'that had Lara been separately convicted under § 2B3.2 for conduct
sufficiently unrelated to her i mm gration of fense to avoi d t he groupi ng of counts
under 8 3D1.1-5, her total offense | evel would have been conputed at 27, not 18.
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short answer to Lara is that the PSI, the pertinent parts to which
Lara failed to object, reveals that Lara in fact was present on
bot h occasi ons.

It is true that her co-defendant, Ranos-Fl ores, apparently was
the only one actually to use the gun in the comm ssion of the
of fense. But Lara was nore than nerely present when Ranps-Fl ores
br andi shed and di scharged the gun; she was, in fact, the regi stered
owner of the firearm \Wen arrested, noreover, she led the police
directly to its hiding place under her bed. W cannot accept her
contention that the guidelines "personalize" an individual's
conduct to such an extent that the district court may not consi der
the rel evant conduct of a co-defendant plainly authorized by his
acconplice.® The district court did not clearly err in relying
upon the PSI's factual findings to depart on the basis of the

di scharge of the revol ver.

VI. Departure for Large Nunber of Aliens.

Lara additionally objects to the departure based upon the

| arge nunber of aliens involved.® The six aliens discovered at the

8 For this reason, we need not address whether Lara's involvement with the
firearmrose to the |evel of "constructive possession.” See United States v.
Miel ler, 902 F.2d 336 (5th Cir. 1990). Rather, we rest our conclusion on the
fact that each of Lara's counts of conviction included an aidi n? and abettin
conponent. As an aider and abettor of Ranps-Flores's actions in furtherance o
t he commi ssion of the offense, Lara is punishable as a principal. 18 U S C
2. See also United States v. Barragan, 1992 U.S. App. LEXI S 9492 (9th Cir. Apr.
22, 1§§?? (unpublished) (attributing relevant offense conduct of one defendant
to co-defendant under aider and abettor theory).

9 Although the district court merely cited the large nunber of aliens
i nvol ved as one possible ground justifying departure, and there is no show n
that it was a deternminative factor in the sentencing, we nust nonethel ess reac
the issue under WIlliams as, absent a subsequent showi ng of harmess error,
remand is required when a sentencing court relies upon an invalid factor in
departing. See Wllians, 112 S. . at 1120-21.
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time of her arrest, she clains, are not "a large nunber." Lara
over | ooks, however, the district court's finding, set out in the
PSI, that Lara and Ranps-Fl ores together had transported at | east
forty aliens from Novenber 1989 to March 7, 1990. Lara did not
object to this finding. Indeed, her sworn adm ssi ons may have been
sufficient, standing alone, to |lead the district court to concl ude
that hers was an expansive snuggling operation.

Section 2L1.1, application note 8, plainly states that "[t] he
Comm ssi on has not considered of fenses involving | arge nunbers of
aliens . . . . An upward departure should be considered in those

circunstances.” See also United States v. Vel asquez- Mercado, 872

F.2d 632 (5th Cr.), cert. denied, 493 U S 866 (1989); United

States v. Salazar-Villarreal, 872 F.2d 121 (5th Cr. 1989)

(approving upward departures premsed in part on the nunber of
aliens transported). Circuit precedent is even plainer. In United

States v. Lopez-Escobar, 884 F.2d 170, 173 (5th Gr. 1989), we

upheld a departure 2% tinmes greater than the guideline nmaximm
based solely on the fact that the defendant's crine "involved

thirty-five aliens, an unusually | arge nunber of persons."” 1d. at

171 (enphasis added). Accord United States v. Hernandez, 943 F. 2d
1, 3 (5th CGr. 1991) (twenty-one aliens a large nunber). Lara's

contention on this point is without nerit.

VIl. Psychological Hormto a Victim

The district court accepted the PSI's recomendation for

upward departure under section 5K2.3 ("Extrene Psychol ogi cal
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Injury") for the psychol ogical harminflicted on Al varenga. That
section's policy statenent authorizes an upward departure where "a
victimor victinms suffered psychological injury much nore serious
than that normally resulting from comm ssion of the offense

N At the outset, application of section 5K2.3 to the
instant offense would appear to be barred by the statenment in
application note 2 to section 3D1.2 that, in the case of an
immgration offense, thereis noidentifiable victim The district
court skirted this problemby applying section 5K2.3 by analogy to
the section 2B3.2 extortion offense. There was, of course, no
specified offense of conviction under section 2B3. 2.

We decline to decide, however, whether the district court's
net hodol ogy in this instance was pernissible, ! for we concl ude t hat
the factual findings of harm made by the district court did not
rise tothe level of that "substantial inpairnment of the intellec-
tual , psychol ogi cal, enotional, or behavioral functioning” i ntended
by section 5K2.3 and required by casel aw to support a departure on

that basis.!* The PSI's findings, adopted by the district court,

10 W linmit our discussion of this issue nerely to pointing out that we
rejected a simlar argunent (albeit applied to very different facts) as to the
anal ogous departure provision of § 5K2.8 (extrene conduct to the victinm. See
Roberson, 872 F.2d at 604-05.

11 See § 5K2.3 (policy statement); United States v. Fawbush, 946 F.2d 584,
586 (8th G r. 1991) (psychol ogical harm nmust be "nmuch nore serious" than that
normal 'y resulting fromcrine). Conpare United States v. Mrin, 935 F.2d 143,
144-45 (8th Gr. 1991) (departure held to be error; record did not sup?ort
finding that victim suffered greater than normal psychol ogical harm from
offense); United States v. Zamarripa, 905 F.2d 337, 340-41 (10th Cr. 1990
isarre) with United States v. Newnan, 965 F.2d 206, 209-210 (7th Cr. 1992

departure upheld; psychologist testified as to great harm and Social Security
dmni stration found victimtotal |y disabled); United States v. Ellis, 935 F. 2d
385, 396 n.12 (1st Cir.) (departure upheld; testinmony of victinms counsel or
supported finding of extrenme harm), cert. denied, 112 S. C. 201 (1991); United
States v. Pergola, 930 F.2d 216, 219 (2d Cr. 1991) (departure upheld; finding
ﬁu[)[)o(rjg ed by evidence of victinls sleepless nights and constant fear of being
illed).
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stated only in conclusionary fashion that Lara's conduct "resulted
i n psychol ogical harmto the alien" and that Al varenga was pl aced
on tranquilizers "due to a possible nervous breakdown.™ Even
accepting the findings as not clearly erroneous, there is no
evi dence of the all eged substantial inpairnment or its duration. W
find this an insufficient factual basis to support enhancenent

under section 5K2. 3.

VIIl. Departure for Violation of 18 U.S.C. § 3147.

Lara al so contends that the district court erred in upwardly
departing by three offense |evels based upon her inmgration
offense commtted while on bond from the instant offense of
conviction. Lara was released on bond pending trial on March 8,
1990. She was arrested in Brownsville on a second charge of
transporting illegal aliens on May 20, 1990, pled guilty, and
recei ved a sentence of 131 days' inprisonnent. Sentencing for the
Brownsvill e conviction occurred on Septenber 27, 1990, well before
sentence was inposed in this case on June 20, 1991.

Section 2J1.7 directs a sentencing court to add three offense

levels "[i]f an enhancenent under 18 U.S.C. § 3147 applies."? 1In

12 18 U.S.C. § 3147, as amended, provides,
A person convicted of an offense comitted while
rel eased under this chapter shall be sentenced, in
addition to the sentence prescribed for the of fense to))

(1) a termof inprisonment of not nore than ten
years if the offense is a felony; or

(2) a termof inprisonment of not nore than one
year if the offense is a m sdenmeanor

A termof inprisonnent inposed under this section shal
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this case, the district court refused the governnent's request for
enhancenent under section 3147. The district court inposed an
enhancenent anyway, apparently applying section 2J1.7 by anal ogy
only.

Thi s enhancenent was erroneous. Recently, in United States v.

Pace, 955 F.2d 270, 278-79 (5th G r. 1992), we held that Congress
and the Sentencing Comm ssion have indicated, respectively, in
sections 3147 and 2J1.7, that an enhancenent for a post-conduct
conviction should be applied "to the sentence for the new crine
commtted while on release, not the original crinme for which the
def endant is on rel ease."?®?

The conclusion drawn in Pace accords wth reason and conmmon
sense. W do not believe it was in the contenplation of Congress
or the Conmssion to permt an enhancenent when the governnent
el ects not to seek express statutory or guideline enhancenent in
the second conviction, as was the case with the Brownsville
conviction. Such a construction avoids the anomaly, well illus-
trated by the facts of this case, of subjecting an offender to risk
of enhancenent of her sentence for the first offense sinply because
it happens to be adjudicated after the second conviction.

Lara argues, as well, that the district court inproperly
included the Brownsville conviction in conputing her crimnal

hi story under section 4Al.1(b), thus raising her crimnal history

be consecutive to any other sentence of inprisonnent.

13 The result in Pace accords with the deternination in the instant PS|:
"Qur interpretation of U S S.G § 2J1.7 is that it should have been applied in
the Brownsville case . . . and is not applicable to the instant offense."

17



score fromO to 2 and resulting in a crimnal history category of
1. Lara argues, without citation of authority, that conduct and
conviction occurring after the conduct that is the subject of the
current sentence cannot be enployed to increase the crimnal
hi story score.

W find this issue resolved by the plain |anguage of the
gui del i nes provision defining "prior sentence" for purposes of the
crimnal history conputation: Section 4Al1.2(a)(1) provides that a

prior sentence is "any sentence previously inposed upon adjudica-

tionof guilt . . ." (enphasis added). Sinply put, the Brownsville
convi ction was a sentence inposed upon adjudication of guilt prior
to the sentence for the instant offense. See also section 4Al. 2,
coment., application note 1 (including as a prior sentence one
"I nposed after the defendant's conmencenent of the instant offense,

but prior to sentencing on the instant offense").

| X. Denial of Adjustnent for Acceptance of Responsibility.

Lastly, Lara asserts as error the district court's failure to

grant her a two-point reduction in offense | evel for acceptance of

14 W note that enhancement under § 2L1.1(b)(2) woul d have been i nappropri -
ate, inasmuch as it applies "only if the previous conviction occurred prior to
the | ast overt act of the instant offense. § 2L1.1, coment., application note
4. The Brownsville conviction occurred after the |ast overt act of the instant
offense. Nothing in the guidelines, however, suggests that the unavailability
of enhancenent under § 2L1.1(b)(2) prevents an adjustnment to the criminal history
category under § 4Al. 1.

) ~Nor do we find the applicable time period for sentences to be considered
in adjusting the crimnal history score specified in § 4A1.2(e) relevant to the
determnation of this issue. The provisions therein nerely instruct courts to
ignore "stale" offenses. Here, Lara received a prior sentence for the
Brownsville conviction "within fifteen years of [her] commencenent" of the
instant offense. & 4Al.2(e)(1l). Thus, § 4A1.2(e? provi des no obstacle to the
assignnent to Lara of crimnal history category |
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responsibility. Under U S S. G 8§ 3El.1(a), the court may reduce
the offense level by two points "[i]f the defendant clearly
denonstrates a recognition and affirmative acceptance of personal
responsibility for his personal conduct." The trial court's
determ nati on of acceptance of responsibility is entitled to great
deference on review and will not be disturbed unless it is wthout

foundation. United States v. Villarreal, 920 F.2d 1218 (5th Gr.

1991). Here, both the district court and the PSI stated that,
al t hough Lara cooperated with the INS after her arrest, she tended
to mnimze her behavior and continued to deny that a firearm was
i nvol ved. The district court's decision in this regard is

adequately supported in the record, and we decline to disturb it.

X. Concl usi on.

The district court fundanentally erred by enhancing Lara's
sentence three points for a prior conviction under section 2J1.7.
Under WIllians, we nust remand for resentencing unless we can
conclude that the error did not affect the district court's

sel ection of the sentence to be inposed. See Wllians, 112 S. Ct.

at 1120-21. There has been no such showi ng of harm ess error in
this case. W therefore VACATE and REMAND for resentencing

consi stent herewith.?®®

5 Finally, we note sua sponte that there exists a di screpancy between the
oral inposition of sentence and the sentence inposed in the judgnent of
comitnent. The transcript of the sentencing hearin% states that Lara is to
serve the first 24 nonths of her sentence on counts 2-6 consecutively to the
sentence inposed for count 1; the judgnent of commtment specifies 27. W
antlc:jpate that this discrepancy will be resolved by the district court on
remand.
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