IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 91-2763

ELVI S E. JOHNSON
Pl aintiff-Appellee

ver sus

ROBERT SAWYER, ET AL.,
Def endant s,
UNI TED STATES OF AMERI CA
Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Southern District of Texas

Bef ore JOHNSQON, GARWOOD, and W ENER, G rcuit Judges.
WENER, Circuit Judge:

In this suit for damages under the Federal Torts O ains Act
(FTCA or the Act),! the United States as Defendant-Appell ant
appeals the decision of the district court in favor of the
Plaintiff-Appellee Elvis E. Johnson. H's FTCA action arises from
the public dissemnation of private taxpayer information about

Johnson by agents of the IRS. Finding no reversible error on the

issue of liability, we affirm that part of the judgnment of the
district court as well as special damages albeit wth a
nodi fication of the pension loss elenent. But in the absence of

any explanation by the district court of howit cal cul ated damages

128 U.S. C. 88 1291, 1346, 2671-2680 (1988)(FTCA or the Act).



for enotional distress and nental anguish, we reverse and renand
for further explanation or re-cal cul ati on of the quantumof damages

awar ded for that aspect of Johnson's injuries.

I
FACTS AND PROCEEDI NGS

The facts of this case are reported in considerable detail in
t he published opinions of the district court.? W therefore set
out in this opinion only those facts required to give necessary
perspective of the issues of significance presented by the instant
appeal .

El vis Johnson began selling insurance for a branch of the
American National Life I nsurance Conpany (Anerican National) in the
early 1950s. Johnson was a proficient sal esman who advanced up the
conpany | adder, eventually becom ng one of its sales |eaders. In
1972, Johnson noved from M ssouri, where he was head of a sales
region, to American National's headquarters in Gal veston, Texas.

After the nove to Galveston, Johnson continued to advance.
Eventual ly, he becane the Senior Executive Vice President, the
Chi ef Marketing O ficer, and a nenber of the Board of Directors.
At the tinme of his forced resignation, he was in line to becone the
conpany's next Chief Executive Oficer.

In the late 1970s, the Internal Revenue Service (IRS) began

|l ooking into M. and Ms. Johnson's tax returns. Di screpanci es

2Johnson v. Sawyer, 760 F. Supp. 1216 (S.D. Tex. 1991);
Johnson v. Sawyer, 640 F. Supp. 1126 (S.D. Tex. 1986).
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were di scovered in the Johnsons' records. The discrepancies were
due, in large part, to the erroneous (or as the district court
characterized them "eccentric") bookkeeping practices of Ms.
Johnson, to whom Johnson had del egated his personal expense record
keeping, in large neasure to famliarize his wfe with famly
business matters in case of his unexpected dem se.? An | RS
exam ni ng agent referred the case tothe IRS Crimnal Investigation
Di vision, which eventually assigned the case to Special Agent
Stone. After the crimnal investigation was conpleted, the United
States Departnent of Justice recommended that Johnson and his wfe
to be prosecuted for tax evasion.*

During the course of the investigation, Ms. Johnson had
di scl osed her part in the matter by submtting to a deposition at
the office of the assistant U S. Attorney assigned to the case,
Janes Powers. Johnson did not want the IRS to upset his wfe
further regarding their taxes and was adanmant that she not be
indicted. Eager to work out an arrangenent that would ensure his
w fe's noninvol venent, Johnson agreed to Powers's plea bargain
offer: In exchange for Johnson's plea of guilty to one count of
tax evasion, the governnent would reconmend probation for himand
woul d not indict or further trouble Ms. Johnson. As a part of the
pl ea agreenent the governnent also accepted inclusion of several

measures designed to keep the prosecution from becom ng known to

3The nuances of Ms. Johnson's accounting procedures are set
out in the second opinion of the district court. See 760 F
Supp. at 1218-21.

“See 26 U.S.C. § 7201 (1988).
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the general public. The agreenent provided that:
(1) all papers filed in the case would give plaintiff's
name as "Elvis Johnson" rather than "E E. 'Johnny'
Johnson," by which he is normally known;
(2) papers requiring Johnson's street address woul d give
it as 1100 Ml am Street in Houston, which was the address
of his attorney, and no reference to his address at 25
Adler Circle, Galveston would be nade;
(3) the Governnent would seek to have the presentence
i nvestigation conpleted before the crimnal information
was filed so that the probation officer's reconmendati on
could be nmade known to the judge by the tine the
information was fil ed;
(4) the information would be filed late on a Friday
af t ernoon, and t he case woul d be brought before the judge
i mredi ately, so that arraignnment and sentenci ng could be
conpl eted that sane afternoon; and

(5 the U S Attorney's office would publish no press
rel ease.

Powers al so agreed to recommend probation, and not
to oppose a plea of nolo contendere.?®

Fai thful to that arrangenent, the governnent filed a Crim nal
| nf ormati on chargi ng Johnson with but a single count of tax evasion
on his 1975 return.® To mnimze the chance of accidental
publicity, the filing was tinmed for late on the afternoon of
Friday, April 10, 1981. Although the court refused to accept a
nolo plea, it was satisfied to assess a probated sentence on
Johnson's plea of quilty. In a courtroom devoid of spectators,
Johnson entered his guilty plea and received a probated sentence;
no fine was inposed.

In the instant FTCA case, the district court found, anong

5760 F. Supp. at 1221.
51d. n. 3.



other facts regarding the plea arrangenent, that Johnson had kept
his closest business associates and superiors apprised of his
problems with the IRS;, and that his position with the conpany was
secure, regardless of the guilty plea, as long as there was no
public scandal regardi ng Johnson's tax problens. Anerican Nati onal
was a publicly held corporation, and Johnson's superiors did not
want it known outside the conpany that the second nobst senior
officer of the corporation had pleaded guilty to a crimnal tax
char ge.

Despite the extraordi nary neasures that both the United States
Att orney and Johnson's counsel had taken, however, public know edge
foll owed quickly on the heals of Johnson's plea. Wthout advising
or consulting Powers or anyone else at the Departnent of Justice,
the IRS issued a news rel ease on Wdnesday, April 15, 1981--the
third busi ness day after Johnson's plea--that went well beyond the
provi si ons of the pl ea agreenent and, nore significantly, disclosed
vital information that was not contained in the records of the

court in which Johnson had pl eaded guilty.’

"The I RS news rel ease stat ed:
| NSURANCE EXECUTI VE PLEADS GUI LTY I N TAX CASE

GALVESTON, TEXAS--In U S. District Court here,
Apr. 10, Elvis E. Johnson, 59, plead [sic] guilty to a
charge of federal tax evasion. Judge Hugh G bson
sent enced Johnson, of 25 Adler Crcle, to a six-nonth
suspended prison term and one year supervised
pr obati on.

Johnson, an executive vice-president for the
Anmerican National |nsurance Corporation, was charged in
a crimnal information with claimng fal se business
deductions and altering docunents involving his 1974
and 1975 inconme tax returns.

In addition to the sentence, Johnson will be
required to pay back taxes, plus penalties and
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When Johnson | earned of the rel ease, he i medi ately cont act ed
his attorney, who just as imediately called Powers. Johnson' s
| awer was told by Powers that he was not responsible for the
rel ease and that Johnson's | awer shoul d speak to soneone with the
| RS. Counsel then called the IRS and i nforned officials there that
the release contained information that was not supposed to be
disclosed as well as erroneous informtion. Conpoundi ng the
damage, and over the strenuous objections of Johnson's counsel, the
| RS i ssued a second rel ease on April 17, 1981,8 which corrected an
error regarding the exact charge to which Johnson had pl eaded
guilty and restated the specific facts about Johnson and his tax
pr obl ens.

Once the information about Johnson's guilty plea in the tax
evasi on case becane so wdely and publicly known, the effects on
his career were tragic and swift. He was "asked" to resign from
his positions at Anerican National; the CEO and other senior
officials with the conpany had been wlling to allow Johnson to
keep his position and his career track, but only as long as his tax

probl em was kept within the conpany and not nade known to the

i nterest.
Id. at 1222.

8The heading and the first and third paragraphs of the
second press release were the sane as the first. The second
par agr aph read:
Johnson, an executive vice-president for the
Anmerican National |nsurance Corporation, was charged in
acrimnal information with willful evasion of federal
tax by filing a false and fraudulent tax return for
1975.
Id. at 1222.



public at large. Johnson and his wife |left Gal veston and returned
to the Mssouri branch office where he had begun his career with
American National. There Johnson worked as a sal esman for Anerican
National until he was forced to retire at the age of sixty-five,
the mandatory retirenent age for all conpany enpl oyees ot her than
the few topnost executives, who were permtted to serve actively
until age 70.

Johnson sued several of the IRS officials involved in the
press release, claimng that the release of disclosed tax
information violated 26 U S.C § 6103. Johnson subsequently
anended his conplaint to include an FTCA cl ai m agai nst the United
St at es. The FTCA claim was severed from those against the
i ndi vi dual defendants and tried to the court without a jury. At
the conclusion of the bench trial, the court granted Johnson a
j udgnent against the United States in the anount of $10, 902, 117.
The United States tinely appeal ed that judgnent.

I
ANALYSI S
A. Johnson's O aim Under the FTCA

The FTCA constitutes a general waiver of the federal
governnent's sovereign imunity fromtort clains.® Under the Act,
suits against the United States are authorized

for injury or loss of property, or personal injury or
deat h caused by negligent or wongful act or om ssion of
any enpl oyee of the Governnent while acting within the
scope of his office or enploynent, under circunstances
where the United States, if a private person, would be

%See 28 U.S.C. § 2674 (1988).
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liable to the claimant in accordance with the | aw of the
pl ace where the act or om ssion occurred.

The Act al so provides that the United States will be liable in tort
"in the sane manner and to the sane extent as a private individual
under |ike circunstances. "

To recover under the FTCA, Johnson nust be able to succeed
against the governnent in a state law tort cause of action.
Johnson's theory of state |aw negligence is: (1) in Texas,
violation of a statute is negligence per se when a nenber of the
class of persons protected by the statute is injured by the
violation; (2) the governnment owed hima duty, under 26 U S.C. 8§
6103, not to release any of his confidential tax information; (3)
through its agents, the governnent breached its duty to Johnson
under 8 6103 by issuing protected information in the press rel ease;
and (4) the breach of the duty established by 8§ 6103 caused
Johnson's injury.

The governnent counters that the breach of a federal statute,
here 8§ 6103, cannot establish liability under the FTCA. As far as
it goes that statenment is irrefutable, but it stops short of
addressing the full inport of Johnson's position. Johnson does not
contend sinplistically that the violation of 8§ 6103 ipso facto
creates FTCA liability. Rat her, he asserts that 8§ 6103 sets a

standard of behavi or and that, under Texas tort |law, the violation

1028 U.S.C. 8§ 1346(b); see United States v. S. A Enpressa de
Vi acao Aerea Rio Grandense (Varig Airlines), 467 U S. 797, 807-08
(1984).

1128 U.S.C. § 2674,



of such a statutory standard is negligence per se when one who is
af forded protection by the standard is damaged by its violation.
The first question this court nust answer, then, is whether
Johnson's prem se that Texas recognizes atort inthis situationis
correct. The answer is a resounding "yes." The Texas Suprene
Court has held repeatedly that "[t]he unexcused violation of a
statute setting an applicable standard of care constitutes
negligence as a matter of lawif the statute is designed to prevent
an injury to the class of persons to which the injured party
bel ongs. "' Johnson was clearly a nenber of the class that the
statute was witten to protect, ! and none of the recogni zed excuses

for violation of a protective statute apply in this case.

12F] Chico v. Poole, 732 S.W2d 306, 312 (Tex. 1987)(citing
Ni xon v. M. M Property Managenent Co., 690 S.W2d 546, 549 (Tex.
1985), and Murray v. O & A Express, Inc., 630 S.W2d 633, 636 &
n.4 (Tex. 1982)); see Moughon v. WIf, 576 S.W2d 603, 604 (Tex.
1978); Mssouri P. RR v. Anerican Statesman, 552 S.W2d 99, 103
(Tex. 1977).

Bln 1976, 8 6103 was anended as part of a sweeping reform
of the tax code. The goal of this anmendnent to the code was two-
fold. Congress wanted to stemthe tide of information, which was
voluntarily disclosed to the IRS, from bei ng disclosed to other
persons or agenci es because of privacy needs of those who
di scloser information (i.e., all taxpayers). Congress also
reasoned that the possible abuses of privacy of the systemcould
"seriously inpair the effectiveness of our country's very
successful voluntary assessnent systemwhich is the nainstay of
the Federal tax system"™ S. Rep. No. 938, 94th Cong., 2d Sess.,
pt. 1, at 317 (1976), reprinted in 1976 U S.C. C. A N 3439, 3747.
See generally Mertens Law of Federal |ncone Taxation: Tax Reform
Act of 1976 Analysis 117-25 (Janes J. Doheny ed., 1977).

YI'n Inpson v. Structural Metal, Inc., 487 S.W2d 694, 696
(Tex. 1972), the Texas Suprene Court approved the Restatenent
(Second) of Torts 8 288A as substantially stating Texas | aw
concerning civil liability for violation of a penal statute.
Section 288A provides five categories of situations where a
statutory violation is excused. They are:
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Unquestionably, 8§ 6103 creates a duty and in so doing sets an
applicable standard of care. It inposes on the governnent a
general duty of confidentiality as to information disclosed nade by
t axpayers. Section 6103 broadly prohibits public disclosure of
such information. That prohibition is subject to but a handful of
narrow exceptions. Section 6103 provides:

(a) General rule.

Ret ur ns and return i nformation shal | be
confidential, and except as authorized by this title--
(1) no of fi cer or enpl oyee of the United States .

shal | disclose any return or return information obt ai ned

by himin any manner in connection with his service as

such an officer or enployee or otherwi se or under the

provi sions of this section.

"Return information" is defined as "a taxpayer's identity, the
nature, source, or anmount of his incone, . . . deficiencies,

whet her the taxpayer's return was, is being, or will be exam ned or
subject to other investigation or processing."?® And "taxpayer
identity" is defined as the nane, miling address, taxpayer
i dentifying nunber, or any conbi nation thereof.?®

Considering this general information, we nust answer three

(a) the violation is reasonabl e because of the actor's
i ncapacity;
(b)the actor neither knows nor should know of the
occasi on for conpliance;
(c) the actor is unable after reasonable diligence or
care to conply;
(d) the actor is confronted by an energency not due to
hi s own m sconduct;
(e) conpliance would involve a greater risk of harmto
the actor or to others.

ld.; see O & A Express, 630 S.W2d at 636 n. 4.

1526 U.S.C. § 6103 (b)(2)(A).
151d. § 6103 (b)(6).
10



specific questions to determ ne whet her Johnson's theory can stand
on appeal: (1) Did the agents' conduct violate § 6103?; (2) if so,
did that violation anobunt to negligence under Texas tort |aw?; and
(3) if so, did that negligence proximtely cause the Johnsons'
injuries? W find positive responses for all of these questions.

1. 8 6103 Viol ation

The threshold question here is whether a violation of § 6103
occurred at all. Johnson asserts that by rel easing the protected
information about him the IRS agents clearly violated 8§ 6103
Some of the information rel eased about Johnson had been di scussed
in his tax evasion proceedi ng, but other information about hi mwas
nei t her discussed in that proceedi ng nor otherw se appeared in the
record of the court. Although provisions of § 6103 exenpt certain
di scl osures, ! no provision specifically exenpts disclosures such
as those nmade in the instant case.

The governnent urges this court to adopt the rule of the Ninth
Circuit that once information is disclosed in open court or is in
sone ot her manner stripped of the confidentiality requirenent of §

6103, the IRS may release that information with inpunity.® In

Lanpert v. United States, the Ninth Crcuit stated that "Congress
sought to prohibit only the disclosure of confidential tax return
information" and held that "[o]nce tax return information is nade

a part of the public domain, the taxpayer may no |longer claima

"See, e.q., id. 8 6103 (h)(4).

18See WIlliam E. Schranbling Accountancy Corp. v. United
States, 937 F.2d 1485, 1488-89 (9th Gr. 1991), cert. denied, 112
S. . 956 (1992).
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right of privacy in that information."' Thus, that circuit holds
that once information is disclosed in acrimnal proceedi ng agai nst
a taxpayer, the IRS may release that information to the press
wi t hout violating 8§ 6103.

Johnson counters by wurging us not to accept the N nth
Circuit's rule but instead to adopt the view of either the Tenth or
the Seventh Circuits on this issue. The Tenth Crcuit holds that
information protected by 8 6103 never loses its confidentiality,
even when it is disclosed in a court record.? The Seventh Circuit
hol ds that the "imedi ate source" of the information, at least in
a cases of information being taken froma court opinion or record,
m ght control confidentiality. Specifically, the Seventh Crcuit
has held that when the facts disclosed are gleaned from court
records, no 8 6103 violation occurs.? The Seventh Circuit did not
specul ate, however, as to what the outcone mght be in a case in
whi ch the "i mmedi ate source" of the information is the confidential
records of the taxpayer but the information can also be found in a
court record. Neither did that court speculate as to the possible
outcone of a case in which the "imrediate source" of the

information is the tax records and the information is not to be

19854 F.2d 335, 338 (9th Gir. 1988), cert. denied, 490 U.S.
1034 (1989).

20See Rogers v. Hyatt, 697 F.2d 899, 906 (10th Cir. 1983);
see also Chandler v. United States, 887 F.2d 1397, 1397-98 (10th
Cir. 1991)(following Rogers v. Hyatt).

2'Thomas v. United States, 890 F.2d 18, 20-21 (7th Cr.
1989) .
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found in a court record. ??

The ci rcunst ances of the instant case are such that we are not
required to adopt a rule fromanong those of the several circuits
as the one henceforth to be applied inthis circuit. Such a choice
I s unnecessary here because we are faced with a fact pattern unlike
any yet ruled on in one of those other circuits. Here, the
"I medi ate source" of the information was the taxpayer's
confidential records and the information was not contained in a
court record. Thus, it never lost its entitlenent to
confidentiality. Al though we nmke no rule selection, we
neverthel ess observe that even if we were to follow the N nth
Crcuit's rule as typified in its Lanpert decision (which we do
not), the disclosures nmade by the IRS agents in the instant case
woul d still constitute a violation of 8§ 6103.

Both of the press releases about Johnson contained nore
information than was contained in the official record of his plea
and sentenci ng hearing. True, several itens contained in the press
rel eases (Johnson's first and last nanme, the guilty plea to one
count of tax evasion, the sentence inposed, and the fact that he
was an executive with Anmerican National) were part of the tria
record. But several other itens contained in those releases
(Johnson's mddle initial (he was known as "E.E." to many peopl e),

hi s age, his hone address, and his official job title with Anerican

13



Nat i onal 2) were not discussed at his arraignnment or sentencing or
placed in any public record. The governnment concedes that
additional information about Johnson had been taken from his
confidential taxpayer file or from the |IRS investigation of
Johnson, and inserted in the press rel ease.

The Lanpert court held that the fact that the information was
contained in a public record, in effect, prevented its rel ease from
constituting a violation of § 6103. In the instant case, by
contrast, significant portions of the rel eased i nformati on were not
contained in any public record, so even under Lanpert no convi nci ng
argunent can be nade that the entire rel ease was shielded and did
not violate § 6103.

2. Violation of 8 6103 as a Texas Tort

W find inescapable the conclusion that the IRS agents'
violations of +the standard of behavior and thus the duty
established in 8 6103 anobunted to negligence under Texas tort | aw -
if not either reckless disregard or deliberate violation of that
standard. Even under the relaxed Lanpert rule, which again we do
not adopt, the I RS agents' activities actionably violated 8§ 6103's
standard. After Johnson pl eaded guilty, special agent Stone call ed
Powers to ascertain the results of the conviction and plea
arrangenent . | medi ately following that discussion, in which

Powers inforned Stone of all terns of the plea arrangenent, Stone

2The only reference during the proceedi ng about Johnson's
job was the court's remark that "arrangenents can be nade to
relax [the ternms of Johnson's parole] to the extent that they
Wil not interfere with the performance of [Johnson's] position
as an executive for the American National |nsurance Conpany."

14



neverthel ess took it upon hinself to contact Public Affairs O ficer
Sal ly Sassen, report Johnson's conviction on his plea and, w thout
mentioning the proscription of publicity, have a news release
pr epar ed. Sassen took the information from Stone, wote up the
release, and had it dissemnated for publication wthout ever
checking its accuracy or the propriety of the sources of its
i nformati on. The release was then approved for publication by
St one, who knew better, and by M chael Oth, the Branch Chief for
Crimnal Investigation, who also knew better or at |east should
have.

Al t hough Stone did not testify in the FTCA case, he stated in
a deposition that Powers had approved the publication of the
rel ease. But the district court made an explicit finding that
Stone |ied about obtaining Power's approval.? |n fact, Powers had
told Johnson's attorney in a taped tel ephone conversation credited
by the court that if the news rel ease damaged Johnson, he "should
sue the hell out of them"?

There is no evidence in the record that any of the IRS
personnel involved in creating or authorizing the press rel ease
checked to see whether the information contained in it appeared in
the record of the tax evasion proceedings. Even if an agent tries
to conply only with the relaxed standard of Lanpert, he or she
must, at a mnimum verify that the information in the rel ease has

been disclosed in the court proceedings or in sone other public

24760 F. Supp. at 1229-30.
5 d. at 1222.
15



record.

At trial, Johnson testified, and the court accepted, that
during an early neeting between Johnson and an Agent O Connell, one
of the investigators initially assigned to the case, O Connell
candidly told Johnson that

the only favorable publicity that the Internal Revenue
Service can get is when they bring a big one down and he
said "your nane is a household word to thousands of
peopl e" and |I [Johnson] said "do you nean to tell ne that
you think you can take ne to a court of |aw and get a
conviction on ne wth what you have fromny records?" He
[ O Connel|l] said, "probably not, but |I can get your nane

in the newspapers and that will have accomplished ny
pur pose. " 26

This "trophy hunting" nentality is apparent in the actions of
speci al agent Stone in his procuring of the news rel ease through
agent Sassen. Al t hough both of them nust have been aware of 8§
6103's stern strictures on di sclosure of taxpayer information, they
consciously effected the release of information comng directly
from Johnson's taxpayer record w thout attenpting to determ ne
whet her such information was or was not a part of the public
record.? The protected information was deliberately publicized
despite the obviously extrene and conprehensive efforts of the
prosecution to keep such details out of the public record during

the judicial proceedings, and thereby out of public view

%61 d. at 1233(enphasis added).

2IAgain, we restate that we do not deci de whether the
presence of information in a public record would shield the
release of the information frombeing a 8 6103 violation. W
only decide that the wanton disregard of the standard set by 8§
6103 regardi ng Johnson's right to privacy vis-a-vis his taxpayer
informati on was at | east negligent behavior by Stone and Sassen.

16



The acts and omssions of the IRS agents directly and
proxi mately caused the statutorily protected information twice to
be rel eased to the public at large--the second tine after Johnson's
| awyer vigorously alerted the IRS to the problem Irrespective of
what inevitably m ght have cone out in conpany and sharehol der
literature, or even publicly, concerning Johnson's case, the pair
of wdely dissemnated news releases were the first public
di scl osures of his conviction--publicity that i medi ately deci mat ed

Johnson's exenpl ary busi ness career.

3. The Texas Tort and the FTCA

We do not believe that allowing a federal |aw, such as § 6103,
to be used a standard of care is noet contrary to the jurisprudence

of this circuit. For exanple, in Morhead v. Mtsubishi A rcraft

International, Inc.,?® the federal procedures found in the FAA

Flight Service Handbook were found to set the applicable standard

of care under Texas tort | aw. Also, in Gbson v. Wrley MIls

Inc.,? we provided, in an alternative holding, that under Texas

law, the sale of a certain seed mxture was negligence per se

because the sale was forbidden by 7 U S.C. 88 1561, 1571 (1976).3%

28828 F.2d 278, 282 (5th CGr. 1987).
2614 F.2d 464 (5th CGr. 1980).

0ld. at 466; see, e.g., Inre Aircrash at Dallas/Fort Wrth
Airport, 720 F. Supp. 1258, 1288 (N.D. Tex. 1989)(relying on
federal regulations--specifically the Federal Air Traffic Control
Manual and FAA Order 7110.65D--for the standard of care under
Texas tort law), aff'd, 919 F.2d 1079 (5th Gr. 1991), cert.
denied, 112 S. . 276 (1992).

17



Neither are we convinced that this holding is affected by

United States v. Smith® or Tindall v. United States.® |In Tindall,

we construed M ssissippi tort |aw and found that the governnment had

no duty to warn anticipated users of the potential dangers of
certain devices.®*® |n footnote eight of that opinion, we rejected
the proposition that a federal statute al one could establish a duty
to the plaintiff. 1In the instant case, we remain consistent with
Tindall as we do not find that 8 6103 itself creates an actionable
duty. We do find, though, that Texas tort |aw recognizes per se
negl i gence when a statute or ordi nance neant to protect a class of
persons is violated--regardless of whether that statute or
ordi nance originates with federal, state, county, or city action

Simlarly, we are satisfied that the result we reach today is not
i nconsi stent with our decision in Smth, which construed Georgia

tort | aw 3

As we noted above, the governnment can only be held |iable
under the FTCA "in the same manner and to the sane extent as a
private individual under like circunmstances."* W find that there

are state law torts analogous to the liability inposed on the

31324 F.2d 622 (5th CGr. 1963).
32901 F.2d 53 (5th Gir. 1990).
33l d. at 56.
4See Smith, 324 F.2d at 624-25.
328 U.S.C. § 1346(b).
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governnment in the instant case.® |In addition to such anal ogi es,
we find that it is possible for a private actor to be held civilly
i abl e under Texas tort law for a violation of 8§ 6103.

To grasp the full inport of this point, it is necessary to
focus on the operational or functional structure of 8 6103, which
is entitled "Confidentiality and di scl osure of returns and return
information." Subsection (a) states the general rule that returns
and return information shall be confidential, then specifies three
broad categories of persons who ar prohi bited fromdi scl osing such
confidential information. First, subsection (1) of 8§ 6103(a)
prohibits federal officers and enployees from nmaking such
di scl osures Second, subsection (2) of 8§ 6103(a) prohibits
di scl osure by state officers and enpl oyees as well as by those of
certain | ocal agencies, who have or had access to returns or return

information under § 61083. Third, to conplete the picture,

36Texas, as does nobst other states, recognizes the
traditional torts of |iable, slander, defamation, and
mal practice. Liability is inposed on private actors when one who
is entrusted with such information (e.g., |awers, psychiatrists,
"insider" investnent bankers, and under sonme circunstances, even
reporters and editors) is under a statutory or regul atory nandate
to mai ntain such confidences and yet he or she discloses that
confidence. As the dissent rightly points out, 8 2680(h) retains
governnental immunity for |iable and slander. W do not,
however, rewite the statute by pointing to anal ogous situations
in state law in which private actors can be held |liable for
wrongful disclosure of confidential information.

I n anot her anal ogous situation, only the federal governnent
can be held liable regarding air traffic controllers--liability
that arises under the FTCA--and their actions are regul ated
al nost exclusively by federal rules and statutes. But, as the
attorneys in the Aviation departnent of the Departnent of
Justice's Torts Branch wll attest, an FTCA action certainly lies
for an alleged state law tort action when a federal air traffic
controller is accused of negligence.
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subsection (3) of 8 6103(a) prohibits disclosure by any person--no
menti on what soever of governnental enploynent or affiliation at any
| evel --who has access to returns or return information under the
aegi s of various other subsections of 8§ 61083.

Anmong the subsections listed in the catch-all provision of
8§ 6103(a)(3) is subsection (n). That the reference to subsection
(n) in 8 6103(a)(3) inplicitly if not explicitly covers persons of
the private sector is confirnmed in its recognition that, in the
course of the governnent's obtaining services from the private
sector, "returns and return information may be disclosed to any
person . . . to the extent necessary in connection with the
processi ng, storage, transm ssion, nmaintenance, repair, testing,
and procurenent of equipnent, and the providing of other services,
for the purpose of tax admnistration."? Cbvi ously, then,
8 6103(n) contenplates the likelihood, nay, certainty, that such
confidential information wll of necessity be disclosed to
enpl oyees of private sector i ndependent contractors providi ng goods
and services to the Treasury Departnent and the IRS, and that the
express prohibitory |anguage of 8§ 6103(a)(3) is needed to extend
its proscription to such private sector enployees. 38

Thus, for exanple, if in Texas a non-governnental conputer
programmer or conputer mai ntenance worker were to be furnished or

should otherwise encounter the kind of confidential return

728 U.S.C. § 6103(n).

38Cf. Wenerslage v. United States, 838 F.2d 899, 902 (7th
Cir. 1988)(illustrating that non-governnental enployees are
sonetinmes given access to confidential tax return information).
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i nformation the di scl osure of which is prohibited by § 6103(a), his
or her wongful disclosure in violation of the prohibition clearly
coul d subject such a worker to Texas tort liability anal ogous to

subj ecting the government to liability in the instant case. 3

4. Causation

Causation is the final elenent of Johnson's tort theory that
we nmust 1nvestigate. The governnent insists that the district
court erred in finding that publication of the news rel eases was
the proxi mate cause of Johnson's danages. W disagree.

On uncontradicted evidence, the trial court found that M.
Clay (the president and CEO of the conpany) and several other
menbers of the Board of Directors (but not a mpjority of the
Board), had been told by Johnson about his tax troubles and his
i npending guilty plea. Nevertheless, on the Monday foll ow ng the
Friday on which Johnson's guilty plea was entered, he was told by
Clay that in his (Clay's) opinionit would be best if Johnson woul d
remain with Anmerican National. But, after the press releases
appeared, all of that changed. Cay obviously felt conpelled to
bring the question of Johnson's continued enploynent before the

full Board of Directors, which in turn requested Johnson's

3Qur research reveals only four cases in which 8§ 6103(n)

was nentioned, none of which are relevant to the instant case.
See Wenerslage, 838 F.2d at 902; Ungaro v. Desert Palace, Inc.,
732 F. Supp. 1522 (D. Nev. 1989); Crismar Corp. v. United States,
1989 WL 98843 (E.D. La.); Cown Cork & Seal Co. v. Pennsylvania
Human Rel ati ons Conmin, 463 F. Supp. 120 (E.D. Penn. 1979). W
believe it is clear, however, that a "private individual under

i ke circunstances" could be held |iable under Texas tort |aw for
a violation of the protections afforded to taxpayers by 8 6103.
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resignation. The district court found that this, along with other
evi dence, denonstrated conclusively that the news rel eases were the
proxi mat e cause of Johnson's forced resignation and all job-rel ated
and personal |osses that foll owed.

Fi ndi ngs of proximte cause by a district court, |ike other
findings of fact, are reviewed by this court under the clearly
erroneous standard.* The district court exam ned Johnson's record
as an Anerican National enployee and executive, the nature of his
and his wife's tax troubles, the fact that several of the board
menbers had al ready known about his guilty plea but had not called
for his resignation, and the additional fact that Johnson was not
asked to resign, even after he pleaded guilty, until the board felt
forced to request his resignation followi ng publication of the
press releases.* Reviewing all of the circunstances |leading to
Johnson's forced resignation, the district court found that the
|RS's rel eases were the proximate cause of that and all of the
di sastrous consequences that flowed fromit. After our own careful

review of the record and of the district court's findings and

ln re Air Crash at Dallas/Fort Wrth Airport, 919 F.2d
1079, 1085 (5th Gr.)(citing Pullman-Standard v. Swint, 456 U S.
273 (1982), and 53 Tex. Jur. 3d, Neqgligence 8§ 129), cert. denied,
112 S. C. 276 (1991).

4We are not in a position to specul ate what information
woul d have been omtted fromthe press release to cause a
different result (what information was critical to damage
Johnson). It is at |east conceivable that if a press rel ease had
been issued containing only the information agreed to with Powers
or only the information that appeared in the court record, the
sane result m ght have occurred. Surely, however, it was not
beyond reason for the jury to find that the confidenti al
information that was rel eased caused the danmage to Johnson

22



reasoning, we are not prepared to say that the court's finding of

proxi mate cause is clearly erroneous.

B. The Governnent's Affirmati ve Def enses

1. Action Sounds in Contract, not Tort

The governnent's first argunent for reversal is that thetria
court inproperly allowed Johnson to proceed under the FTCA because
the nature of the actions that damaged Johnson was the breach of
the agreenent nmade between Johnson and Powel | . The gover nnment
argues that "the District Court inproperly based its decision on
the grounds [sic] that the IRS s issuance of the press rel ease was
in violation of the plea agreenent.” The gover nnent
m scharacterizes both Johnson's cause of action and the basis for
the district court's judgnent. Neither relied on breach of the
pl ea agreenent.

As di scussed above, Johnson's assertions do, as he insists,
fit a recognized theory of tort under Texas case |aw
Addi tionally, the governnent's breach of contract argunent rings
particularly hollow when viewed in the realization that the IRS
was not even a party to the plea agreenent between the Depart nent
of Justice and Johnson, and thus had no privity with Johnson. #
Wthout privity there can be no breach of contract. Mor eover,
Johnson never asserted that the governnent was liable to him

because the IRS violated his agreenent with the Departnent of

42The pl ea agreenent specified only that the Justice
Departnent woul d not issue a press rel ease.
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Justice. To the contrary, Johnson has consistently asserted that
the governnment's liability results from violation of its duty
toward himas established by § 6103.

W perceive the governnent's entire breach of contract
argunent to be a red herring. Irrespective of its |abel, a plea
agreenent in a crimnal case is not a contract in the civil sense.
A breach of a plea agreenent may affect such crimnal matters as
sentenci ng, withdrawal of a plea, sentencing appeals, and the |ike;
but the breach of a plea agreenent never generates civil renedies
such as nonetary danmages or specific performance. Thus, we reject
the governnent's breach of contract argunent out of hand. In so
doi ng, however, we observe in passing that a plea agreenent does
create a duty owed by the governnent to the defendant, and thus a
standard of care, the breach of which m ght constitute a tort under

the right circunstances.

2. Pr eenpti on

The governnent next asserts that the renedial structure of 8§
72174 of the Internal Revenue Code preenpts the FTCA for resol ution
of clainms such as Johnson's. The governnment cites no direct
authority for this proposition but relies on our holding, in

Rollins v. Marsh,* that the FTCA was preenpted by the Civil Service

4326 U.S.C. § 7217, which was in effect at the tine this
action arose, was replaced by § 7431.

44937 F.2d 134, 139-40 (5th Cr. 1991).
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Ref orm Act of 1978 (CSRA).“* The governnent's reliance on Rollins
is msplaced. There, we acknow edged that, to preenpt the FTCA,
new |egislation nust specify conprehensive renedies that
unm stakably provide the exclusive nethod for resol vi ng
controversies of the type covered by the legislation.* In so
acknow edgi ng, we agreed with the conclusions reached earlier by
the Eighth and Ninth Grcuits that the renedial provisions of the
CSRA were sufficiently conprehensive and exclusive to preenpt the
FTCA. 47

W are convinced, however, that even though 8 7217 may be
conprehensive, it is not simlarly exclusive. Unl i ke the CSRA,
whi ch creates a cohesive systemfor the redress of civil servants
enpl oynent problens, 8 7217 nerely provides renedi es for viol ations
of 8 6103; nowhere does Congress purport to nake 8§ 7217 preenptive
of the FTCA The governnent fails to cite to this court any
evidence that Congress intended for 8 7217 to be the exclusive

remedy for each and every 8§ 6103 violation.“® We hold that

°Pub. L. No. 95-454, 92 Stat. 1111 (codified as anended at
5 US C § 1101 et seq. (1988)).

“Rol lins, 937 F.2d at 139.
471d.; see Rivera v. United States, 924 F.2d 948, 951-52

(9th Gr. 1991); Premachadra v. United States, 739 F.2d 392, 393-
94 (8th Gr. 1984).

“8]t is true that § 7217 is conprehensive in terns of
allow ng actions for breaches of 8§ 6103. This court, however,
must recogni ze the significant distinction between
"conprehensive" and "preenptive." Rollins and other authorities
instruct us that we nust have sone evi dence of congressional
intent before we hold that an enactnent preenpts the FTCA. In
this case, no such evidence of intent has been cited to this
court, and our independent research reveals none. W are thus
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Johnson's right to sue the governnent under the FTCA for a tort
arising from violation of the duty created under 8 6103 is not

preenpted by § 7217.

3. Discretionary Function Exception

The gover nnent next argues that Johnson's clains are barred by
the so-called discretionary function exception to the FTCA By
statute, that exception excludes fromthe FTCA s broad wai ver of
sovereign imunity "[a]lny claim. . . based upon the exercise or
performance or the failure to exercise or performa discretionary
function or duty on the part of a federal agency or an enpl oyee of
t he gover nment, whet her or not the discretion involved be abused. "4

Clearly, however, the discretionary function exception does
not enconpass every act of a governnent enpl oyee that invol ves sone
el emrent of discretion. This court has previously noted that our
"decisions . . . have been extraordinarily careful to avoid any
interpretation of the discretionary function exception that would
enbrace any governnental act nerely because sonme deci si on-nmaking
power was exercised by the official whose act was questioned."?®°
Thus, as virtually every act of a governnent enployee involves at

| east a nodi cumof choice, we nmust exercise restrai nt when appl ying

unprepared to say that a statute that allows for recovery for al
8 6103 violations clearly evidences congressional intent to
preenpt the FTCA

4928 U.S.C. § 2680(a).

0Trevino v. Ceneral Dynamics Corp., 865 F.2d 1474, 1484
(5th Gr.), cert. denied, 493 U. S. 935 (1989).
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the discretionary function exception.® |If courts were not to
exercise restraint, the governnent would be insulated "fromnearly
all tort liability,"% thereby frustrating the very purposes that
not i vat ed enact nent of the FTCA--a cl assi c exanpl e of the exception
swal | ow ng the rule.

In an exercise of discretion, the IRS has elected to maintain
a policy of publishing the nanmes of persons who run afoul of the
crimnal tax laws. The avowed purpose of that policy is to deter
future violations by all who encounter such publicity. The
district court recognized that the IRS had made an upper-I|eve
di scretionary decision to di ssem nate press rel eases about persons
convicted of tax evasion.® The government argues to us that the
agents in the instant case were nerely carrying out this policy
when they rel eased the informati on about Johnson. But even if we
were to grant that this argunent is true as far as it goes, it
stops well short of fully addressing the applicability of the
di scretionary function exception in this case.

The fact that there was an I RS policy to release information
about persons convicted of tax evasion does not automatically
sterilize every action taken in furtherance of the policy. This
court has stated:

Once the governnent nmakes a discretionary decision, the
di scretionary function exception does not apply to

S1Collins v. United States, 783 F.2d 1225, 1233 (5th Cir.
1986) .

2| d.

53760 F. Supp. at 1226-27.
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subsequent decisions nmade in carrying out that policy,

"even though di scretionary deci sions are constantly nade

as to how those acts are carried out.">
When the governnent adopts a discretionary policy, it nust
thereafter exercise constant vigilance to ensure that actions taken
in furtherance of that policy are not perforned negligently.>

In the instant case, we start, as did the district court, with
agiven: The IRS, inits discretion, decided to maintain a policy
of issuing news rel eases about persons convicted of tax evasion.
In general, that is the kind of policy decision which the
di scretionary function exception is neant to shield. Wen Stone
and the other I RS agents here invol ved published the news rel ease
about Johnson, they were ostensibly acting in furtherance of this
express policy of the IRS Clearly, however, their actions
purportedly ainmed at inplenenting the policy were at |east
negl i gent because those agents overl ooked 8 6103--if in fact they
did not deliberately ignore it.

Just because the discretionary function exception would
generally shield the governnent from FTCA liability otherw se
arising from the policy decision of the IRS to issue such news
rel eases, it does not follow that the governnent is automatically
shielded fromsuch |[iability when the acts of the particul ar agents

seeking to inplenent that policy violate another federal |[aw,

4Trevino, 865 F.2d at 1484 (quoting Wsinger v. United
States, 784 F.2d 1252, 1253 (5th Gr. 1986)).

°See Payton v. United States, 679 F.2d 475, 479 (5th Cr
1982) (di scussing I ndian Towng Co. v. United States, 350 U S. 61
(1955)).

28



regul ation, or express policy. Actions taken to carry out a
di scretionary policy nust be taken with sufficient caution to
ensure that, at a mninmm sone other federal law is not violated
inthe process. It goes without saying, then, that if caution nust
be exercised to avoid sinple negligence, even greater caution nust
be enployed to prevent reckless disregard and intentional or
del i berate violations of |aw

In the instant case, the IRS agents' release of protected
i nformati on about Johnson was not only negligent in the abstract;
it was negligent as a matter of Texas |aw because a statute--8
6103--was violated in the course of such conduct. W hold that the
di scretionary function exception to the FTCA does not shield the
governnent from liability for acts of its agents taken in
furtherance of a general discretionary policy--such as the IRS
policy to deter tax evasion through the publication of the nanes
and ot her personal information about tax evaders--when such acts
are taken in a manner that violates a federal statute. As the
actions in the instant case violated 8 6103, which expressly
prescri bes an applicable standard of diligence, those actions do
not qualify for shelter under the wings of the discretionary
function exception. The sheltering wings of the exception are
broad, but not infinite.

4. Tax Assessnent and Coll ecti on Exception

The governnment urges yet another exception to the FTCA's
wai ver of sovereign imunity, one that purports to eschew

governnental liability under the FTCA for "[a]lny claimarising in
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respect of the assessnment or collection of any tax or custons
duty. "% The district court rejected the "[g]overnnent's position
that any m sdeeds committed by the individual defendants in this
case . . . were sufficiently related to the assessnent or
collection of taxes to fall under § 2680(c)."®’

Again, we review such factual findings for clear error. But
even if this issue were one of |law, and thus subject to plenary
review, we would agree with the district court. To argue that the
actions of the IRS officers involved with the Johnson news rel ease
were causally connected to the tasks of assessing or collecting
taxes strains credulity beyond the breaking point. The governnment
informs us that the purpose of the instant publication effort was
to deter potential tax evaders and thus was in furtherance of the
nmore general efforts of the IRS to collect taxes. Therefore
argues the governnent, publicity ainmed at deterring future evasion
shoul d be included within the assessnent and col |l ecti on exenption
of § 2680(c). We find the governnent's position untenable.

A determnation that the anbit of the assessnent and
collection exception is so all-enbracing as to cover the news
rel eases about Johnson's conviction would extend the exception to
the point that the FTCA s waiver of sovereign immnity vis-a-vis
the RS would be wholly subsunmed in that exception. Such an
extension would effectively exenpt every act of every |IRS agent

what soever. No case law cited to this court supports such a

5628 U.S.C. § 2680(c).
5760 F. Supp. at 1227.
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pervasive immnity for the IRS, and we have found none
i ndependently.% True, the jurisprudence in this area supports the
conclusion that the exenption is quite broad as it relates to
agents engaged in activities with a realistic nexus to the
functions of assessing or collecting taxes. But in the instant
case, accepting the governnent's argunent would stretch the
assessnent and col |l ecti on exenption to cover all general deterrent
activities of the IRS even though, as here, the taxpayer may have
long since paid the tax deficiency as well as penalties and
i nterest.

It is axiomatic that not every enpl oyee of the IRS is engaged
i n assessing or collecting taxes even though those are the primary
functions and m ssions of the Service. It is equally true that not
every official act of those agents who are thus engaged is
sufficiently related to assessing or collecting taxes to have the
nexus required to enjoy the protection of 8 2680(c). W refuse to
expand this exenption as far beyond its al ready broad range as the
gover nnent suggests.

I n Cappozzoli v. United States, we stated that

an | RS agent could engage in tortious conduct
sufficiently renoved fromthe agents official duties of
assessing or collecting taxes as to be beyond the scope
of Section 2680(c), and at the sanme tinme sufficiently
wthin the scope of his enploynent to give rise to an
action against the United States. >

8See, e.09., Wight v. United States, 719 F.2d 1032, 1035-36
(9th Gr. 1983); Cappozzoli v. Tracey, 663 F.2d 654, 657-58 (5th
Cr. 1981).

663 F.2d at 658.
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Today we consider just such a situation. Even accepting for the
sake of argunent that the actions of the subject IRS agents were
directed at deterring future tax evasion by others, those actions
were not "sufficiently related" to assessing or collecting taxes to
be i mmune fromresponsibility under 8§ 2680(c). The attenuation of
those acts fromthe outer limts of the exenption is too great to
appertain. One of the agents was a publication relations officer;
the others were special agents whose jobs conprehend crimnal tax
viol ati ons and vi ol ators. Of hand, we can think of no two IRS
jobs with ess nexus to the functions of assessing or collecting
taxes. W are satisfied by the plain | anguage of § 2680(c) that
its tax assessnment and col |l ection exception was never intended to
i nclude deterrent publicity withinits anbit of that exenption. W

therefore reject the governnent's exenption argunent.

C. Damages

District courts are allowed w de discretion in setting damage
awar ds. ® Like other fact issues, a district court's assessnment of
damages is reviewed under the clearly erroneous standard.® An
appeal s court's "reassessnent of damages is 'inherently subjective

in large part, involving the interplay of experience and enotions

oWheat v. United States, 860 F.2d 1256, 1259 (5th Cir.
1988) (citing Wakefield v. United States, 765 F.2d 55, 59 (5th
Cir. 1985)); see Fed. R CGv. P. 52(a).

611d. (citing Johnson v. Ofshore Express, Inc., 845 F.2d
1347, 1356 (5th Cir. 1988)).
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as well as calculation.'"® A district court's determ nation of
damages cannot be reversed by this court "sinply because we woul d
have awarded a | esser sum "% W have recogni zed that, in revi ew ng
damage awards, appellate courts are well advised to view the award
in question wthin an objective framework--i.e., to conpare the
award under review to awards in sinmlar cases.® W also have
noted, however, that "we cannot determ ne excessiveness by
conpari ng damage awards and that each case depends on its own
facts."®°

In the instant case, the district court awarded Johnson
$10, 902. 17: $5, 902,117 for economc |oss, and $5,000,000 for
enotional distress and nental anguish. W now review each
conponent of the court's award.

1. Econoni c Damages

The district court awarded Johnson $5, 902, 117 for the econom ¢
|l oss resulting fromhis forced resignation. That |oss conprised

the followi ng itens:

Loss of earnings $ 3,675,917
Loss of pension benefits 1,524, 492
Loss of deferred conpensation 664, 208
Loss o[n] sale of @Gl veston house 37, 50060

6250sa v. MV Lago |zabul, 736 F.2d 1028, 1035 (5th Gir.
1984) (quoting Caldarera v. Eastern Airlines, Inc., 705 F.2d 778,
784 (5th Cr. 1983)).

831 d. (citing Batchkowsky v. Penn Central Co., 525 F.2d
1121, 1124 (2d CGr. 1975)).

64See Wheat, 860 F.2d at 1259.
81 d. (citing Wakefield, 765 F.2d at 59).
66760 F. Supp. at 1233.
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The governnment does not appeal the quanta of Johnson's | osses from
either the sale of his Glveston house or his deferred
conpensati on. The governnent does take the position that Johnson's
calculations of his pension |osses, which the district court
accepted, were erroneous in that they allowed a partial double
recovery. W find that position to be well taken.

The loss of earnings was calculated correctly. Johnson' s
i ncone was properly projected forward, and all salary he received

fromAmerican National as an enpl oyee fromthe tinme he returned to

M ssouri until he attained the age of sixty-five, was properly
deduct ed. The cal culation of Johnson's pension, however, was
f I awed.

Johnson testified that he woul d have received lifetine pension
payments of $11,731 a nonth had he not been forced to |eave his
executive position. Instead, he will receive $4858 per nonth under
his current pension--a nonthly differential of $6873.% He would
have been paid this additional noney for twelve years (fromthe age
of seventy, his executive retirenent age, until the age of eighty-
two, the end of his actuarially calculated |life expectancy). This
yi el ds a gross pension | oss of $989, 712. 98

From that gross |oss, however, the pension paynents that
Johnson actually received between the ages of sixty-five and

seventy nust be subtracted. (As the governnent properly asserts,

87Johnson testified that the difference was $7473 per nonth.
This is clearly an arithnetic error, which we wll correct.

%8$6873. x 12(nonths) x 12(years).
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Johnson cannot be conpensated both for lost wages and as a
pensi oner during the sanme five year period.) This deduction equals
$291, 480, ®° | eavi ng Johnson with | ost pension benefits of $698, 232
rather than $1, 524,492 as accepted by the district court.

This recal culation produces a properly determ ned economc
| oss of $5,075,857, not $5,902,117. That anount is $826, 260 | ess
than the district court's award.

2. Damnges for Enptional D stress and Mental Anqui sh

The district court's opinion is devoid of information or
expl anation of the reasoning process or nethodology, if any,
enployed in arriving at its lunp sumaward of five mllion dollars
as damages for enotional distress and nental anguish. The record
contains explicit testinony of the nature of the Johnsons'
suffering, as well as discussion by the district court about the
effects that the news rel eases had on Johnson, and the pain and
angui sh they caused to himand his wife. These negative effects on
Johnson's life are well denonstrated by the record of the trial.

Irrespective if all that information, we still have no way of
knowi ng how the district court equated the distress, anguish, and
hum liation suffered by the Johnsons with an award of five mllion
dollars. Although that figure m ght appear to be high, at this
juncture we are not prepared either to agree or disagree with its
accuracy; we sinply have no basis on which to consider the court's
determ nation. Therefore, we remand only this part of the judgnent

to the district court for verbalization or, if necessary,

69$4858. x 12(nonths) x 5(years).
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recal cul ati on and explanation, of howit arrived at the anmount of
damages to which Johnson is entitled for enotional distress and
ment al angui sh.
1]
CONCLUSI ON

The district court conmtted no reversible error in finding
that the actions of the IRS agents violated §8 6103, and that when
such a violation of a statute injures persons whose interests are
intended to be protected by the statute, the violation constitutes
a tort under Texas law, thereby inplicating the FTCA. Neither did
the court err inrejecting the various exceptions proffered by the
governnent, or in finding that the actionabl e negligence of the IRS
agents in pronulgating the two news releases was the proxinate
cause of the Johnsons' damages. Wth the exception of Johnson's
pensi on | osses--which we have recal culated--the district court's
determ nation of Johnson's special damages are not clearly
erroneous. But, as the district court revealed nothing of the
method it enployed in calculating the Johnsons' damages for
enotional distress and nental anguish, we remand this case for the
limted purpose of affording that court the opportunity to explain
its nmet hodol ogy or, alternatively, to recal cul ate those danages and
explainits recalculation sufficiently to permt appellate review.

For the foregoing reasons, the judgnent of the district court
is AFFIRVED in part; MODIFIED in part and, as thus nodified,
RENDERED i n part; and REMANDED in part.
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Garwood, Circuit Judge, Dissenting:

| respectfully dissent.

In nmy view, Johnson has established neither a cause of action
under Texas law, as required by the Federal Tort Cainms Act
(FTCA), ® nor that he suffered any material danmage as a result of
any violation of 26 U S.C. § 6103 as construed in Lanpert v. United
States, 854 F.2d 335, 338 (9th Gr. 1988), cert. denied, 109 S. Ct
1931 (1989) and WIliam E. Schranbling Accountancy Co. v. United
States, 937 F.2d 1485, 1488-89 (9th Gr. 1991), cert. denied, 112
S.C. 956 (1992), a construction which the nmajority accepts,
arguendo, as correct.”

This is a federal, not a Texas, |aw claim

The FTCA, subject to diverse exceptions, waives the sovereign
immunity of the United States, naking it liable in tort "in the
sane manner and to the sane extent as a private individual under
i ke circunstances,” 28 U.S.C. 8§ 2674, for certain danages "caused
by the negligent or wongful act or om ssion of any enpl oyee of the

Governnment while acting within the scope of his office or

0 28 U . S.C. 88 1346, 2671-2680.

n Under this construction, section 6103 prohibits "only the

di scl osure of confidential tax return information"” and hence does
not prohibit disclosure of return information once that

i nformati on has been "nade a part of the public domain." Lanpert
at 338. | amin essential agreenent with Lanpert. Cf. United
States v. Wallington, 889 F.2d 573, 576 (5th Gr. 1989) (18
US C 8 1905 restricted to confidential information).



enpl oynent, under circunstances where the United States, if a
private person, would be liable to the claimant in accordance with
the law of the place where the act or omssion occurred.” 28
U S C 8 1346(b) (enphasis added). While as a matter of abstract
linguistics the phrase "l aw of the place where the act or om ssion
occurred" m ght be thought to include generally applicable federal
law, it has long been settled that it does not, and that "the
liability of the United States under the Act [FTCA] arises only

when the law of the state would inpose it. Brown v. United

States, 653 F.2d 196, 201 (5th Cr. 1981). Thus, even a violation
of the United States Constitution, actionabl e under Bivens, ? is not
wthin the FTCA unless the conplained of conduct is actionable
under the local |aw of the state where it occurred. Brown at 201.

It follows, of course, and has consistently been held, that
"the FTCA was not intended to redress breaches of federal statutory
duties." Sellfors v. United States, 697 F.2d 1362, 1365 (11th Cr.
1983). As the Second Circuit said in Chen v. United States, 854
F.2d 622, 626 (2d G r. 1988):

"The FTCA's 'law of the place' requirenent is not
satisfied by direct vi ol ations  of the Federal
Constitution, See Contenporary Mssion, Inc. v. US. P.S.,
648 F.2d 97, 104-05 n.2 (2d Cr. 1981); Birnbaum v.
United States, 588 F.2d 319, 328 (2d G r. 1978), or of
federal statutes or regulations standing alone, Cecile
I ndus., Inc. v. United States, 793 F.2d 97, 100 (3d Cr.
1986); Art Metal-U S. A, Inc. v. United States, 753 F. 2d
1151, 1157-58 (D.C. Cir. 1985); Birnbaum 588 F.2d at
328; Nichols, 656 F.Supp. at 1444-45. The all eged
federal violations also nmust constitute violations of
duties 'analogous to those inposed under local |aw,'

2 Bi vens v. Six Unknown Naned Agents of Federal Bureau of
Narcotics, 91 S.C. 1999 (1971).
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Cecile Indus., 793 F.2d at 100 (quoting Art Metal, 753
F.2d at 1158.)"

See also, e.qg., Zabala Cenente v. United States, 567 F.2d 1140,
1149 (1st GCr. 1977) (". . . even where specific behavior of
federal enployees is required by federal statute, liability to the
beneficiaries of that statute may not be founded on the Federa
Tort Clainms Act if state |law recognizes no conparable private
l[tability"); Gelley v. Astra Pharmaceutical Products, Inc., 610
F.2d 558, 562 (8h Cr. 1979) (". . . federally inposed
obligations, whether general or specific, are irrelevant to our
inquiry under the FTCA unless state law inposes a simlar
obligation upon private persons"). Qur Court has long followed
this rule. United States v. Smth, 324 F. 2d 622, 624-25 (5th Cr
1963) (the FTCA "sinply cannot apply where the cl ai ned negligence
arises out of the failure of the United States to carry out a
[federal] statutory duty in the conduct of its owm affairs” and is
unavail abl e where "[t] he existence or nonexistence of" the claim
"depends entirely upon Federal statute"); Brown; Tindall v. United
States, 901 F.2d 53, 56 at n.8 (5th CGr. 1990) ("a federal
regul ation cannot establish a duty owed to the plaintiff under
state law," citing Smth). See also Bosco v. U S. Arny Corps of
Engi neers, 611 F. Supp. 449, 454 (N.D. Tex. 1985).

This is not to say that the required state | aw nust be one
directly applicable to the conduct of federal enployees or to the
precise activity from which the claim arose. The Suprene Court
made this clear in Indian Towng Co. v. United States, 76 S. Ct.
122, 124 (1955), where it relied on the "under |ike circunstances”
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| anguage of section 2674 in holding that the United States coul d be
liable under the FTCA for the Coast Q@uard's negligence in the
operation of its |ighthouse, asserting "it is hornbook tort |aw
t hat one who undertakes to warn the public of a danger and thereby
i nduces reliance nust perform his 'good Samaritan' task in a
careful manner." See also Block v. Neal, 103 S.C. 1089, 1092
(1983). Although Indian Tow ng did not expressly refer to state
| aw, subsequent deci sions have nade plain that in FTCA cases "the
application of the 'Good Samaritan' doctrine is at bottom a
question of state law." United States v. S. A Inpresa de Viacao
Aerea Rio Grandense (Varig Airlines), 104 S. C. 2755, 2765 n. 12
(1984). See also Sheridan v. United States, 108 S. C. 2449, 2455
(1988). |If the governnent undertakes to performa duty, such as to
furnish alighthouse service or direct air traffic, and negligently
performs that duty, then it nmay be |iable under the FTCA if a
simlarly situated private enterprise would be |iable under the
| ocal | aw good Samaritan rule. As the Suprene Court explained in
Sheri dan:

"By voluntarily adopting regulations that prohibit the

possession of firearns on the naval base and that require

all personnel to report the presence of any such firearm

and by further voluntarily undertaking to provide care to

a person who was visibly drunk and visibly arned, the

Gover nnment assuned responsibility to'perform[its] "good

Samaritan" task in a careful manner.'" |Indian Tow ng Co.

v. United States, 350 U.S. 61, 65, 76 S.C. 122, 124, 100

L. Ed. 48 (1955). The District Court and the Court of

Appeal s both assuned that petitioners' version of the

facts would support recovery under Maryland |law on a

negligence theory if the naval hospital had been owned

and operated by a private person.” Id. at 2555 (footnote

omtted).
We have applied the sane theory in FTCA cases involving air traffic
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controllers. See GIll v. United States, 429 F.2d 1072, 1075 (5th
Cr. 1970).7

The teaching of these authorities is that the violation of a
federal statute or regul ation does not give rise to FTCAliability
unl ess the rel ationship between the of fendi ng federal enployee or
agency and the injured party is such that the fornmer, if a private
(or at |east non-federal) person or entity, would owe a duty under
state lawto the latter in an anal ogous non-federal situation. |If
the requisite relationship exists, thenthe statutory or regul atory
violation may constitute or be evidence of negligence in the
performance of that anal ogous state | aw duty.’® But nerely because
a given state has a general doctrine of negligence per se does not
mean that every violation there of a federal statute by a federal
enpl oyee suffices for a claimby an intended statutory beneficiary
to be a clai munder state | aw for purposes of the FTCA. O herw se,
in such states the FTCA would have been rewitten to include
conduct actionable only by virtue of federal |aw where "a private
i ndi vi dual under I|ike circunstances”" would not be |iable under

state | aw. Thus in Art Metal-U S. A, Inc. v. United States, 753

3 G 1l was a Texas case. Texas has recognized the good
Samaritan doctrine since well before enactnent of the FTCA. See,
e.g., Colonial Savings Ass'n v. Taylor, 544 S.W2d 116, 119 (Tex.
1976) .

4 Simlarly, in an action between private parties who owe a
duty one to the other under state |aw, such as the duties owed by
a seller to a buyer in respect to the quality of the goods sold,
viol ation of applicable federal |aw may constitute a breach of
that duty under a negligence per se concept, just as would
violation of state law. See G bson v. Wrley MIIs, Inc., 614
F.2d 464, 466 (5th Cr. 1980).
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F.2d 1151 (D.C. Cr. 1985), the D.C GCrcuit rejected FTCA
liability sought to be predicated on a violation of federal
regul ati ons, notw thstanding that |ocal |aw had a broad negligence
per se doctrine and the plaintiffs were intended beneficiaries of
the regul atory provisions violated. The court observed: "duties
set forth in federal |aw do not, therefore, automatically create
duti es cogni zabl e under local tort law. The pertinent question is
whet her the duties set forth in the federal |aw are anal ogous to
those set forth in local tort law " 1d. at 1158 (citing Indian
Towing Co.).”™ And, in Sellfors, an FTCA case sought to be based
on a federal statutory violation, the court stated: "W nust first
rej ect appellant's insistence upon autonmatically applying the state
negli gence per se law." 1d., 697 F.2d at 1367. The Sellfors court
went on to say:
"Even though violation of a federal statutory duty

does not automatically invoke state |aw principles of

negligence per se, where the governnment, in the

performance of such duties does act negligently,

liability may be found under state |aw because of the

relationship created: the good samaritan doctrine. See

| ndian Tow ng Co. v. United States, 350 U.S. 61, 76 S. Ct.

122, 100 L.Ed. 48 (1955)." Id.

Where a claimis wholly grounded on violation of a federa
statute or regulation, to allow FTCA recovery nerely on the basis
of a general, abstract state doctrine of negligence per se, wthout

requiring that there be sone specific basis for concluding that

sim |l ar conduct by private or non-federal governnental enpl oyees in

S Thi s | anguage and hol ding were cited with approval by the
Third Grcuit in Cecile Industries, Inc. v. United States, 793
F.2d 97 at 100 (3d Cir. 1986).
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clearly anal ogous circunstances would be actionable under state
law, is to in essence discrimnate against the United States

recovery against it is allowed, although i n anal ogous circunstances
the private or nmunicipal enployer or enpl oyee woul d not be subject
to liability under state |aw Plainly, the FTCA waiver of
sovereign imunity does not go so far.

Here the duty not to disclose return information is grounded
entirely on the federal statute, 26 U S. C. §8 6103. Nei t her the
majority, nor the district court, nor the plaintiff-appellee,
points to any provision of Texas statutory or conmon | aw anal ogous
to section 6103, nuch | ess any which in simlar circunstances would
prohi bit a state or nmunicipal official, or a private person, from
di scl osing i nformati on conparabl e to that di scl osed here concerning
an individual recently convicted of a felony in the |ocal courts.
In its footnote 36 the mpjority refers, wthout elaboration or
citation of authority, to the torts of I|ibel, slander, and
def amati on as possi bl e Texas | aw anal ogues to the cl ai mnade here.
However, as the nmmjority recognizes, Ilibel and slander are
specifically excluded fromthe FTCA 28 U S.C. § 2680(h), and so
presumably is defamation, which is essentially the sanme thing
Further, the information disclosed here was in every significant
respect truthful and a matter of public record. The footnote al so
makes a simlar conclusory reference to professional nalpractice
arising fromthe disclosure of confidential information by | awers
or psychiatrists or the like concerning a client or patient.

Again, no authority is cited. It seens to ne that the analogy is
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quite strained, as in the instances cited there is a broad and
general relationship of trust and confidence voluntarily undertaken
between the parties, while the relationship between the Interna
Revenue Service and taxpayers is largely involuntary, adversarial,
and at arns length. Tellingly, the majority relegates its asserted
Texas | aw anal ogues to a footnote, and nakes no anal ysis either of
the particul ar el enents necessary for recovery under such purported
section 6103 anal ogues or of the facts here to determ ne whether
such particular elenents are established. Nor did the district
court. It is plain that the majority has relied exclusively on
section 6103 (as did the district court), with no justification for
doi ng so beyond the nere fact that Texas has a general doctrine of

negl i gence per se.’® For the reasons previously stated, that sinply

76 The majority apparently takes sone confort fromthe fact
that the prohibitions of section 6103(a) extend to certain state
and | ocal governnent enpl oyees and, in sone specified
circunstances, to private persons. Section 6103(a) provides:

"(a) General rule.SQReturns and return information
shal | be confidential, and except as authorized by this
titlesQ

(1) no officer or enployee of the United

St at es,

(2) no officer or enployee of any State, any
| ocal child support enforcenent agency, or any

| ocal agency admi nistering a programlisted in

subsection (1)(7)(D) who has or had access to

returns or return information under this section,
and
(3) no other person (or officer or enployee

t hereof) who has or had access to returns or

return information under subsection

(e)(1(D(iii), (1)(12), paragraph (2) or (4)(B)

of subsection (m, or subsection (n),

shal | disclose any return or return information
obtai ned by himin any manner in connection with his
service as such an officer or an enpl oyee or otherw se
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will not suffice to convert this federal law claimto one under
Texas | aw.

Moreover, the majority does not establish that there actually
is any Texas | aw doctrine of negligence per se applicable in a case
such as this, where the statute violated is a federal one and there
is also a federal statute that creates a conprehensive federa
cause of action for the precise federal statutory violation
alleged. As in effect at the tinme of the here challenged press
rel eases, 26 U. S.C. § 7217 provided as foll ows:

"§ 7217. Cvil Danmmges for unauthorized disclosure of
returns and return information

(a) General rule.sQWenever any person know ngly, or
by reason of negligence, discloses a return or return
information (as defined in section 6103(b)) with respect
to a taxpayer in violation of the provisions of section
6103, such taxpayer may bring a civil action for damages
agai nst such person, and the district courts of the
United States shall have jurisdiction of any action
comenced under the provisions of this section.

(b) No liability for good faith but erroneous
interpretation.sQNo liability shall arise under this
section with respect to any disclosure which results from
a good faith, but erroneous, interpretation of section
6103.

(c) Damages. SQln any suit brought under the provisions
of subsection (a), upon a finding of liability on the

or under the provisions of this section. For purposes
of this subsection, the term"officer or enployee"
includes a fornmer officer or enployee."”

Qobvi ously, section 6103(a)(1l) is the only clause applicable to
this case. The word "other" in clause (3) plainly excludes
federal enployees fromthat clause. But even if section
6103(a) (2) or section 6103(a)(3) applied by anal ogy, that woul d
be an anal ogous federal |aw, not an anal ogous state |aw. The
majority's discussion of clauses (2) and (3) of section 6103(a)
nmerely serves to confirmthat it relies exclusively on federal

I aw.
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part of the defendant, the defendant shall be liable to
the plaintiff in an anmount equal to the sum of SQ

(1) actual damages sustained by the
plaintiff as a result of the wunauthorized
di scl osure of the return or return information
and, in the case of a willful disclosure or a
di sclosure which is the result of gross
negl i gence, punitive damages, but in no case
shall a plaintiff entitled to recovery receive
less than the sum of $1,000 with respect to
each i nstance of such unaut hori zed di scl osure;
and

(2) the costs of the action.

(d) Period for bringing action.SQAn action to enforce
any liability created under this section may be brought,
W thout regard to the anount in controversy, within 2
years fromthe date on which the cause of action arises
or at any tinme wthin 2 years after discovery by the
plaintiff of the unauthorized disclosure.”

Added Pub.L. 94-455, Title Xil, 8 1202(e)(1), Cct. 4,
1976, 90 Stat. 1687, and anended Pub.L. 95-600, Title
VI1, & 701(bb)(7), Nov. 6, 1978, 92 Stat. 2923. 7/

None of the Texas negligence per se cases cited by the majority
involve a situation where there is a statutorily created
conpr ehensi ve cause of action for the statutory violation clained

to constitute negligence per se.” |t seens to nme evident that the

" In 1982 section 7217 was repeal ed and replaced by 26 U S. C
8§ 7431, which generally allows for an action against the United
States for violations of section 6103. The |egislation repealing
section 7217 and enacting section 7431 provided that such

| egislation would "apply with respect to disclosures nmade after
the date of enactnent of this Act [Septenber 3, 1982]." Pub. L
97-248, Title Ill, 8 357(c). Hence, section 7217 remains
applicable to the here chall enged di scl osures, and section 7431
i's i napplicable.

8 The cl osest case cited by the mpjority is El Chico Corp. v.
Pool e, 732 S.W2d 306 (Tex. 1987). Pool e invol ved suits agai nst
i censed on-prem ses beverage distributors for selling |iquor to
i ntoxi cated persons contrary to Texas Al coholic Beverage Code
Ann. 101.63(a) (Vernon 1978). Plaintiffs were individuals
injured in collisions during 1984 with cars driven by those to
whom t he defendants had recently di spensed the al coholic
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Texas courts would not create a common | aw cause of action for the
statutory violation in such a situation, particularly where the
statute violated is a federal one and the statute creating a
conprehensive cause of action for the violation is |likewse a
federal one. |ndeed, what coul d possibly notivate a Texas court to
create such a cause of action in those circunstances? |f the Texas
cause of action nerely mrrored section 7217, what purpose woul d be
served?’® Texas | aw obvi ously coul d not prevent recovery aut hori zed

by section 7217. It seens just as plain that Texas could not

beverages in violation of the referenced Texas statute. The
Texas Suprene Court handed down its decision on June 3, 1987,
hol di ng the defendants civilly liable and relying in part on the
doctrine of negligence per se. |d., 732 SSW2d at 312-314. At
the time of the conplained of acts and injuries, and indeed at
the time the Suprenme Court's opinion was handed down, no Texas
statute spoke to the question whether or under what circunstances
there would be civil liability for violation of this or simlar
provi sions of the Texas Al coholic Beverage Code. The Texas
Suprene Court did note, however, that on June 1, 1987, the

| egi sl ature had passed an anendnent to the Texas Al coholic
Beverage Code providing for civil liability if it was apparent to
the party furnishing the al coholic beverage that the person being
served was obviously intoxicated to the extent of presenting a

cl ear danger to hinself and others. The Suprene Court noted that
it was uncertain whether the act would becone | aw, observing that
it had not yet been signed by the governor and that its
"effectiveness . . . depends upon the action, if any, taken by
the Governor." 1d., 732 SSW2d at 314. The Court also noted
that the legislation apparently placed "a rmuch nore onerous
burden of proof" on the plaintiff than did the Court's opinion.
The Court, however, declined to apply this nore onerous standard
because the | egislative anendnent "does not by its terns govern a
cause of action arising or accruing before its effective date."
Id. The plain inplication of Poole is that the statutory cause
of action would be exclusive of any court-created action under a
negli gence per se theory with respect to statutory violations
occurring after the legislation went into effect.

[ Clearly, state as well as federal courts are avail able for
suits under section 7217 itself, as its grant of federal
jurisdiction does not purport to be exclusive. See, e.g.,
Tafflin v. Levitt, 110 S.Ct. 792 (1990).
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enhance the recovery provided for in section 7217 or authori ze such
recovery under circunstances in which section 7217 does not all ow
it.8 Any such law would plainly be preenpted by section 7217

See, e.g., Ofshore Logistics, Inc. v. Tallentire, 106 S. Ct. 2485,
2499 (1986); Mobil QI Corp. v. Hi gginbotham 98 S.C. 2010, 2015
(1978); Brown v. Ceneral Services Admnistration, 96 S.C. 1961,
1969 (1976); United States v. Denko, 87 S.C. 382, 383-84 (1966);
Rollins v. Marsh, 937 F.2d 134, 140 (5th Cr. 1991); Atkinson v.
Gates, McDonald & Co., 838 F.2d 808 (5th Cr. 1988); LeSassier v.
Chevron USA, Inc., 776 F.2d 506 (5th Cr. 1985). Here we deal with
a suit grounded on the liability of federal enployees for actions
taken in the course of their enploynent with the Internal Revenue
Service in releasing federal incone tax information contrary to
section 6103(a)(1) and so as to create civil liability under
section 7217. Clearly in such instances section 7217 nust be
preenptive of state law. As the Court remarked in Boyle v. United
Technol ogi es Corp., 108 S. . 2510, 2514-15 (1988): "Another area
that we have found to be of peculiarly federal concern, warranting
the displacenent of state law, is the civil liability of federa

officials for actions taken in the course of their duty. W have

held in many contexts that the scope of that Iliability is

80 For exanple, could Texas law allow civil recovery for a
section 6103 proscribed disclosure even though it resulted "from
a good faith, but erroneous, interpretation of section 6103" and
was hence not actionabl e under section 7217(b)? Could Texas | aw
authorize a longer limtations period than that of section
7217(d)? Could Texas | aw authorize recovery of nore than the
$1, 000 provided for in section 7217(c) absent proof of |arger
actual damages?
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controlled by federal |aw"

The only reasonable conclusion is that the conplained of
conduct by the I RS enpl oyees here was not, and coul d not have been,
actionabl e under Texas law, it was, and was only, a violation of
section 6103 actionable under section 7217. Because it was not
actionabl e under Texas law, the United States had no liability
under the FTCA

The section 6103 violation was not a cause of Johnson's
damage.

The nmajority accepts, arguendo, that Lanpert correctly
construes section 6103 and accordingly that the violations here
are: the disclosure of Johnson's mddle initial "E." (the press

rel eases describe himas "Elvis E. Johnson," while the information
uses "Elvis Johnson"); his age (59); the title of his executive
position with Anmerican National I|nsurance Conpany (the press
rel eases say "an executive vice-president for the Anerican Nati onal

| nsurance Corporation,” but the trial record refers to himas "an
executive for American National |Insurance Conpany"); and his street
address (the press rel eases, which have "Gl veston, Texas" headers
and use "here" to refer to Gal veston, describe Johnson as "of 25
Adler Crcle"; the information describes him as "a resident of

Gal vest on, Texas").?8!

81 The information to which Johnson pleaded guilty charged a
violation of 26 U S.C. § 7201, a felony that then provided for a
maxi mum prison termof five years and a $10,000 fine for "[a]ny
person who willfully attenpts in any nmanner to evade or defeat
any tax inposed by this title." The law clearly is, and has been
inthis Grcuit since well before any of the events at issue,

that establishing a violation of section 7201 requires a finding
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The April 17 press release wuld have been entirely in
conformance with section 6103 had it nerely omtted the mddle
initial "E.," the figure "59," and the word "vice-president,"” while
expressly substituting the already clearly inplicit "Gl veston" for
"25 Adler Circle." As so redacted, the press rel ease woul d read as
follows (bracketed material omtted; underscored added):

"I NSURANCE EXECUTI VE PLEADS GUI LTY I N TAX CASE

GALVESTON, TEXASSQIn U.S. District Court here, Apr.

10, Elvis [E.] Johnson, [59,] plead guilty to a charge of

federal tax evasion. Judge Hugh G bson sentenced

Johnson, of [25 Adler Crcle] Galveston, to a six-nonth

suspended prison termand one year supervi sed probation.

Johnson, an executive [vice-president] for the

Anmerican National |nsurance Corporation, was charged in
a crimnal information with willful evasion of federal

that the defendant "acted willfully and know ngly with specific
intent to evade his incone tax obligation,"” United States v.
Daniels, 617 F.2d 146, 148 (5th Cr. 1980), and that "a
negligent, careless, or unintentional understatenent of incone"
is not "sufficient." United States v. Garber, 607 F.2d 92, 97-98

(5th Gr. 1979). "The governnent nust denonstrate that the
defendant willfully concealed and omtted fromher return incone
whi ch she knew was taxable." 1d. at 98.

The information here alleged in relevant part as foll ows:

.. . on. . . April 15, 1976 . . . the defendant
ELVI S JOHANSON, a resident of Gal veston, Texas, did
willfully and knowi ngly attenpt to evade and defeat a

| arge part of the incone tax due and owing by himto
the United States for the cal endar year 1975, by
preparing and causing to be prepared, by signing and
causing to be signed, and by mailing and causing to be
mailed, . . . a false and fraudul ent inconme tax return,
which was filed wth the Internal Revenue Service,
wherein he stated and represented that his taxable
income for said cal endar year was $53,589. 00 and t hat

t he anbunt of tax due and owi ng thereon was the sum of
$18, 374. 50, whereas, as he then and there well knew,
his taxabl e incone for 1975 was $59, 784. 18 upon whi ch
said taxable income he owed to the United States an
incone tax of $21,849.47 (Violation: Title 26, United
States Code, Section 7201)."
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tax by filing a fal se and fraudul ent tax return for 1975.

In addition to the sentence, Johnson wll be
requi red to pay back taxes, plus penalties and interest."

There is absolutely no evidence whatever even tending to
suggest that such a press rel ease woul d have had, or was cal cul ated
to have had, any different effect on Johnson or his relations with
Anmerican National Insurance Conpany than the press releases
actually issued.8 The district court, in effect, sinply ignored
this problem and treated the entirety of the press rel eases as
proscri bed under section 6103. Hence the district court's factua
finding of causation is grounded on what the majority has assuned
is a legally incorrect foundation. The majority (footnote 41)
asserts "it was not beyond reason . . . to find that the
confidential information that was released caused the damage to
Johnson." But no explanation is given for this del phic and whol |y

counterintuitive conclusion.®This was a matter as to whi ch Johnson

82 While the majority refers, as did the district court, to the
fact that Johnson was known as "E. E." to nmany people, there is no
evidence that a reference to "Elvis Johnson, of Galveston, an
Ameri can National |nsurance Conpany executive," would not have
sufficed to identify him Furthernore, Johnson's danage cl ai ns
are alnost entirely prem sed on his loss of high position with
Anmerican National. Yet, it is undisputed that the chief
executive officer and general counsel of that concern, as well as
a couple of others on its board, were aware, before any press

rel ease, that Johnson had pleaded guilty to the information and
been sentenced. There is not a scintilla of evidence that anyone
t hought that the addition of the section 6103 confidential (non-
public domain) information even had the potential for making any
difference at all to anyone with Anerican National (or to anyone
el se).

83 The significant facts were Johnson's identity, his being an
executive with Anerican National, and his felony offense, all of
whi ch were non-confidential, public domain matters.
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had the burden of proof and that burden surely cannot have been
sust ai ned by such unreasonabl e and unexpl ai ned specul ati on.

Nor is this the whole of it. The district court reasoned t hat
because a mnority of the board knew about Johnson's April 10
guilty plea before any press release, but he was not forced to
resign until a few days after the second and last (April 17)
rel ease, that therefore the press rel eases thensel ves caused himto
be termnated. But this is pure post-hoc, propter-hoc reasoning.
No one testified that the press rel eases had anything to do with
Johnson's | oss of position. The district court seens to assune
that the board as a whol e woul d not have been told. The majority
assunes that there was a change of heart because of the publicity.
There is no evidence to support either assunption. Johnson was a
menber of the board, and the second ranking executive with the
conpany. Only the board could renove himfromthat position. The
fact that a mnority of the board knew of the April 10 conviction
and failed to take action before April 17 proves nothing.
Mor eover, the evidence is undisputed that the whole board and al
t he stockhol ders of this |arge, publicly held conpany, the stock of
whi ch was publicly traded, would have had to have been i nforned,
even if there had never been any press rel ease whatever. Johnson
hi nsel f testified:

"Q At sone point you were going to tell the Board that
you were a tax felon?

A. It would be in the footnotes of the annual report,
sir.

Q And woul d have gone out to the board of directors?
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A. And to the sharehol ders.

Q And to the shareholders. And you were going to do
that regardl ess whether there was a press rel ease?

A. It would have to have been done, yes, sir."8

In these circunmstances, and on this barren record, it is
whol Iy fanciful to suggest that the inclusion in the press rel eases
of the essentially m nor matters whose di scl osure was prohi bited by
section 6103 was a cause of Johnson's | oss of position at Anmerican
Nati onal or of any material damage to him

Concl usi on

The mjority and the district court recite evidence,
principally from Johnson hinself, tending to indicate that he
wasn't really guilty of felony tax evasion, but was nerely
negligent at worst, carelessly relying on his wife's confused
bookkeepi ng, and/or that he sinply sacrificed hinself to protect
his wfe. Any such contention is wholly inconsistent with the
wor di ng of the information to which Johnson pleaded guilty as well
as wth the necessary elenents of a section 7201 violation. See
footnote 12 supra. In this case Johnson's convicti onsQwhi ch he has
never chall engedsowholly bars him from taking any such position,
especially in this suit against the United States, which
successfully prosecuted him for his tax fraud against it. See,
e.g., Piper v. United States, 392 F. 2d 462, 464-65 (5th Gr. 1968);
Tom i nson v. Lefkowtz, 334 F. 2d 262, 264-65 (5th Gr. 1964), cert.

84 And we al so know as a matter of comon know edge that this
information would |i kew se have to be disclosed to the SEC, where
it would be a matter of public record, and to the investnent
communi ty.
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denied, 85 S.Ct. 650 (1965). See also, e.g., United States v.
Thomas, 709 F.2d 968, 972 (5th Gr. 1983). The majority
acknow edges that there was no breach of the plea of agreenent, 8
but nevertheless it, and the district court, seem to view the
matter as if Johnson's legiti mte expectations fromthe agreenent
were frustrated. Again, however, the conviction stands and Johnson
is bound by its necessarily inplied findings. He never sought to
challenge it. Having received a short, probated sentence for what
we must presunme was the willful, know ng, and intentional cheating
of the United States out of several thousand doll ars, and protected
by that sentence from nore severe punishnment, he now collects
several mllion dollars fromthe United States because this matter
of public recordsowhich he admts all the shareholders of his
publicly-held conpany woul d have t o have been specifically infornmed
of anywaysQwas nentioned in two brief Galveston press rel eases.
Neither the | aw nor the facts support this recovery. Johnson has
indeed made a silk purse from a sows ear, and we should not

count enance it.

85 This is because, as the majority points out (fn. 42), "[t]he
pl ea agreenent specified only that the Justice Departnent woul d
not issue a press release,” and there is no finding or conclusive
evi dence that the Justice Departnent caused either press rel ease
or failed to informthe IRS of the agreenent. The majority notes
t hat neither Johnson nor the district court relied on a claimof
breach of the plea agreenent.
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