IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 91-2922

UNI TED STATES OF AMERI CA
Pl ai ntiff-Appellant,
vVer sus

JUAN | BARRA, JOHN JOE GUERRERG
and ROBERT FRANKLI N CHAMBERS,

Def endant s- Appel | ees.

Appeal fromthe United States District Court for the
Southern District of Texas

(June 30, 1992)

Before POLI TZ, Chief Judge, KING WLLIAMS, GARWOOD, JOLLY
H GE NBOTHAM DAVI S, JONES, SM TH, DUHE, W ENER, BARKSDALE
EMLIOM GARZA, and DeMOSS, Circuit Judges.
PER CURI AM

This case was taken en banc solely to review the cl ai mof
Robert Franklin Chanbers that his fourth anendnent rights were
vi ol ated by a search conducted by the authorities. On that issue
the en banc court is equally divided and, accordingly, the ruling
of the district court suppressing evidence with respect to

Chanbers is AFFIRMED. United States v. Hol nes, 537 F.2d 227 (5th
Cr. 1976).



E. GRADY JOLLY, Grcuit Judge, with whom PCLITZ, Chief Judge,
GARWOOD, SM TH, WENER, EM LIO M GARZA and DeM3SS, Circuit
Judges, join, would affirmthe district court for the follow ng

reasons.:

| would affirmthe district court because the | aw
enforcenent officers breached the Fourth Amendnent when they
interpreted Robert Franklin Chanbers' sinple consent to search
the Ashby Street house--knowi ng that Chanbers was only a guest in
the house--as authority to break forcibly into a sealed attic

space.

I

At approximately 10:00 p.m on May 21, 1991, several |aw
enforcenent officers approached the house |ocated at 215 Ashby
Street in Baytown, Texas. They knocked on the door. When
Chanbers answered the door, an officer explained that they were
conducting a narcotics investigation and wanted Chanbers
cooperation. Chanbers allowed the officers to cone inside. The
officers told himthat on the basis of people who had been seen
at the house earlier that day, fromwhomincrimnating records
had been seized, they believed that noney or drugs were | ocated
in the Ashby Street house. Oficer Trunps asked Chanbers if he

coul d search the house and garage. Chanbers said, "That woul d be



all right." Chanbers was then asked to sign a witten Consent to
Search form which, apparently, couches the consent in the

br oadest possible terns. Chanbers refused. According to Oficer
Trunps, "[H e said the house wasn't his. He was allowed to stay
there for a few days. | think he had already been there for a
few days. [H e felt he didn't have the authority to sign the
docunent to allow a search although he was giving us verba
consent." Chanbers told the officers that he had split up with
his wife, and that the house belonged to his wfe's brother, who

was allowing himto stay in the house for a week or so.!

The officers interpreted this consent as foll ows:

THE COURT: Al right. Let ne ask you this:
On the basis of that oral [consent], but his
unwi | I'i ngness to sign the consent, did you feel
that if you wanted to, you had the right to bring
fire axes in, for instance, and chop open the
wal | s?

THE W TNESS: Yes, sir

THE COURT: Do you feel that you had the
right to di senbowel the appliances and | ook into
the mnutia of the air conditioners or the stove,
the refrigerator, that sort of thing?

THE W TNESS: Yes, sir

THE COURT: In fact, bringing a backhoe or
that sort of thing and dig up the backyard or
underneath the foundation of the house?

THE W TNESS: Yes, sir

THE COURT: And you felt that you had all of
t hose rights based on this consent that he gave
you orally, even though he refused to sign the
f or nf?



During the initial search of the house, the officers found a
brown grocery bag containi ng nunerous rubber bands and torn-up
pi eces of paper, torn pieces of currency, and a pistol underneath
a mattress. The officers realized that the house had an attic
and soon di scovered that the only way to gain access to the attic
was through the ceiling of the bedroomcloset. The entrance to
the attic, however, was sealed off with boards. Through a crack
in the boards, the officers were able to see a blue object, but,
according to the district court's findings, there was not hing
incrimnating about this object's appearance.

After the access to the attic was di scovered, an officer

found a sl edge hammer and used it to knock out the
boards in the ceiling which had been securely

pl aced there. The Court finds it to be

i ncredul ous that the sl edge hammer was used nerely
as a tool to push up the boards, given the
testinony as to how well secured the boards were
and especially considering that Agent Brooks
initially nmade reference to the breaking of

boards. Stated anot her way, having assessed the
deneanor and credibility of the witness and havi ng
considered O ficer Trunps' candidly expressed
opinion and belief that the initial general

consent authorized virtually a boundl ess search,
by what ever neans possible, this Court finds that
the agents engaged in flagrant structural
denolition of the premses in order to acconplish
their objective and purpose whi ch was undertaken
as though having no limtations what soever.

Fi ndi ngs of Fact and Concl usions of Law, 4-5 (record citations
omtted). Once in the attic, the officers found nearly

$1, 000, 000 in cash, |edgers, and a noney-counting nmachi ne.

THE W TNESS: Yes, sir



The district court concluded that Chanmbers "freely and
voluntarily consented" to the search of the house and garage, but
that such consent "could not reasonably have been interpreted by
these agents to have included a structural dismantling of the
secured closet ceiling - attic floor by use of a sledge hameri ng
technique." 1d. at 8. It held that the itens found in the
search of the roons of the house were adm ssible, but suppressed
the evidence found in the attic. The United States appeal ed, and
a panel of this court reversed the district court's suppression

order. United States v. Ibarra, 948 F.2d 903 (5th Gr. 1991).

We voted to hear en banc only Chanbers' claimthat his Fourth

Amendnent rights were viol at ed.

|1
The question we consider today is sinple but, we think,

inportant. The standard by which we frane this question has been
set out by the Suprene Court:

The standard for neasuring the scope of a

suspect's consent under the Fourth Amendnent is

that of "objective" reasonabl eness -- what would

the typical reasonabl e person have understood by

t he exchange between the officer and the suspect?

Florida v. Jinmeno, Us __, 111 S.C. 1801, 1803-04 (1991).

Translated to this case, the question we are presented i s whether
a reasonabl e officer woul d have understood Chanbers' sinple
assent -- "That would be all right" -- to search the house, in

whi ch he was an invited guest, to include consent to forcible



entry into a part of the house that had been securely seal ed.
A
To set the stage for determ ning whether the officers
exceeded the scope of Chanbers' consent, we first exam ne the
search that followed his consent. W start with the standard of
revi ew

"Whil e we review questions of |aw de novo,
“[i]n reviewing a trial court's ruling on a notion
to suppress based on live testinony at a
suppression hearing, the trial court's purely
factual findings nust be accepted unless clearly
erroneous, or influenced by an incorrect view of
the law, and the evidence nust be vi ewed nost
favorabl[y] to the party prevailing bel ow "

United States v. Miniz-Melchor, 894 F.2d 1430, 1433-34 (5th

Cr.), cert. denied, 495 U S 923 (1990) (quoting United States

v. Mal donado, 735 F.2d 809, 814 (5th Gir. 1984)).?2

According to the district court, Agent Patton discovered the
way to gain access to the attic through the ceiling of the
bedroom cl oset. The district court found that the attic entrance
was covered by boards "which had been securely placed there."
Agent Patton "found a sl edge hamer and used it to knock out the
boards in the ceiling."

The district court considered testinony that the

2We further note in passing that when the justification for
a search is based on consent, the governnent has the burden of
proving that the search was conducted within the scope of the
consent received. United States v. Strickland, 902 F.2d 937, 941
(11th Cr. 1990); see also Schneckloth v. Bustanonte, 412 U S.
218, 222 (1973).




sl edgehamer was used only as a tool to push up the boards to be
"incredul ous"” in the light of other testinony as to how well
secured the boards were. Indeed, the district court noted, Agent
Brooks testified that the boards were broken with the

sl edgehamer. W think there is little doubt, when viewed in the
Iight nost favorable to Chanbers, the prevailing party bel ow,

that the evidence supports the district court's finding that the
entrance to the attic was securely sealed wth boards.
Furthernore, the evidence supports the district court's finding
regardi ng the degree of force used by the officers to gain entry
into the attic. Agent Brooks testified on direct exam nation at
the suppression hearing that the attic access was "boarded up
fairly securely,” and that he "believe[d]" Oficer Patton "had to
use a hamrer to break those boards or |oosen themto get up into
the attic."™ Although on cross-exam nation, Brooks altered his
testi nony sonmewhat to say that Oficer Patton "didn't use a

sl edgehamer violently," but nore as "a tool to push up on the

boards that were securing that hole," the district court, "having
assessed the deneanor and credibility of the wtness," found this
altered testinony "incredulous."” The district court was entitled
to choose between the two versions, and to find that the attic
was a seal ed-off space and that the boards securing the attic
entrance were broken with the sl edgehamer. W recognize that it

is not the role of the appellate court to substitute its own

j udgnent for such supported findings of the district court.



| ndeed, the Suprene Court has told us in straightforward
| anguage that the "clearly erroneous" standard of review "plainly
does not entitle a review ng court to reverse the finding of the
trier of fact sinply because it is convinced that it would have
deci ded the case differently. . . . Wuere there are two
perm ssible views of the evidence, the factfinder's choice

bet ween them cannot be clearly erroneous." Anderson v. Gty of

Bessener City, 470 U. S. 564, 573-74 (1985).% The district court,

as we have noted, expressly stated that its factual findings with
respect to the degree of force and the extent of damage to the
attic entrance were based on its assessnent of the deneanor and
credibility of the witnesses. W think that it is unjustifiable,
under the governing standard of review, for us to disregard those
findings. W therefore accept the finding that the use of a

sl edgehamer to break the boards securing the attic entrance

3Those who woul d reverse seize upon the district court's
characterization of the damage to the attic entrance as
"structural denolition," to reach the conclusion that the finding
is clearly erroneous. They seek to mnimze the damage found by
the district court by describing the police conduct as the nere
renmoval of "a barrier blocking a visible access that had been
created before their arrival." In doing so, however, they apply
their own subjective interpretation of those words, and
substitute their narrow view of what constitutes a "structure"
for the district court's equally plausible, but broader, view
We, of course, agree that if "structural denolition" can only
mean such destruction as woul d render a house uni nhabitabl e,
there was no "structural demolition." Although it may not be the
only manner of expressing the damage done by the police, we think
that the district court's characterization of a secure barrier of
boards sealing off a part of the house as a "structure" is
certainly plausible under the facts of this case.



constituted a "structural denolition" of the entrance to the
attic.?
B

We now consider the central issue: whether the search
exceeded the scope of Chanbers' consent. The district court's
rel evant factual findings regarding the circunstances of that
consent are anply supported by the record. Chanbers told the
officers that he did not own the house, but was only a guest
there. In response to the officers' request for permssion to
search the house and garage, Chanbers sinply stated, "That woul d
be all right." The district court found, however, that "he
adamant |y declined and refused to sign [a] witten Consent to
Search form" O ficer Trunps testified that Chanbers refused to
sign the form because he did not own the house and, therefore,
felt that he did not have the authority to do so. Despite the
officers' attenpts to convince Chanbers that he had authority to
sign the consent form he renmained steadfast in his refusal
because it was not his house.

As we have stated previously, the Suprene Court has defined
the standard for neasuring the scope of consent as one of

“obj ective' reasonabl eness--what would the typical reasonable

“As an additional ground for suppressing the evidence found
in the attic, the district court held that the officers' conduct
vi ol ated the Due Process Cl ause. Because rehearing was granted
only on Chanbers' Fourth Anmendnent claim the panel's reversal of
that ruling is undisturbed.



person have understood by the exchange between the officer and

the suspect?" Florida v. Jineno, UusS at _ , 111 S.C. at

1803-04. Although the question of objective reasonableness is a
question of law, the factual circunstances surroundi ng the
consent are central to determning the nature of the consent and
how it woul d have been understood by a reasonabl e person. W, of
course, are not bound by the district court's conclusions of |aw.
We nust observe, however, that the district judge had the
opportunity to observe the deneanor of the w tnesses and judge
their credibility, and he concluded that the consent could not
possi bly have been understood as perm ssion for the officers to
use a sl edge hammer to break the boards securing the entrance to
the attic. Viewing the record as a whole in the |Iight nost
supportive of the district court's ruling, we agree.

"[T]his Nation's traditions are strongly opposed to using
force without definite authority to break down doors." Col onnade

Catering Corp. v. United States, 397 U S. 72, 77 (1970).° 1In the

light of the circunstances that led to the consent -- that

5Col onnade supports those who would reverse not at all. In
Col onnade, the agents had statutory perm ssion to be on the
prem ses and to conduct a search; in short, they had the
equi val ent of general consent to search the premses. 397 U S
at 74. \Wen, however, it cane to breaking through a | ocked door,
the Court held that the agents' statutory authority to search was
not enough; definite authority, such as a warrant to break and
enter, was required. 1d. at 74, 77. Here, those who would
reverse do not argue that the officers had definite authority to
break the boards securing the attic entrance, but claimthat such
authority was inplicit in the general consent given by Chanbers.
Col onnade specifically rejects such a concl usion.

-10-



Chanbers was only a guest in the house and his "adamant" refusal
to sign a Consent to search form-- we reject the notion that the
sinple assent -- "That would be all right" -- can reasonably and
obj ectively be understood as Chanbers' tacit authorization for
the police to take a sl edgehanmer and break their way into a part
of the house that had been securely sealed with boards. The fact
t hat Chanbers neglected to foresee the officers' conduct and
failed specifically to state any limtations on his permssion to
search the house is, we think, an insufficient basis for
interpreting his consent as authorizing the officers to danage

t he house or any property init.®

When an individual gives a general statenent
of consent wi thout express limtations, the scope
of a permssible search is not Iimtless. Rather
it is constrained by the bounds of reasonabl eness:
what a police officer could reasonably interpret
t he consent to enconpass.

. [A] police officer could not reasonably
interpret a general statenent of consent to search
an individual's vehicle to include the intentional
infliction of danage to the vehicle or the
property contained within it. Although an
i ndi vidual consenting to a vehicle search shoul d
expect that search to be thorough, he need not
anticipate that the search wll involve the
destruction of his vehicle, its parts or contents.
I ndeed, it is difficult to conceive of any
ci rcunstance in which an individual would
voluntarily consent to have the spare tire of
their autonobile slashed. Unless an individual

8Nor is Chanbers' apparent silence while the officers
sl edge- hammered their way into the attic suprising, inasmuch as
he was alone in the house and greatly outnunbered by | aw
enforcenent officers who had already found sone evi dence of an
incrimnating nature.

-11-



specifically consents to police conduct that
exceeds the reasonabl e bounds of a general
statenent of consent, that portion of the search
i's i npermssible.

United States v. Strickland, 902 F.2d 937, 941-42 (11th Cr

1990). C. Jineno, US at __, 111 S.Ct. at 1804 ("It is

very |likely unreasonable to think that a suspect, by consenting
to the search of his trunk, has agreed to the breaking open of a
| ocked briefcase within the trunk, but it is otherwse with
respect to a closed paper bag.")

There is an additional reason, grounded in strong policy
concerns, that we are not inclined to construe the sinple assent
that was given in this case as an agreenent to allow the
dismantling of any part of the house or as perm ssion to destroy
any property in the house. The Suprene Court has stated that
"the community has a real interest in encouraging consent, for
the resulting search may yield necessary evidence for the
sol ution and prosecution of crine, evidence that nay ensure that
a wholly innocent person is not wongly charged wwth a crim nal

of fense." Schneckloth v. Bustanonte, 412 U. S. 218, 243 (1973).

It is obvious to us that citizens wll have greater incentives to
permt consensual searches of their property if they have sone
assurance that |aw enforcenent officers will respect their

prem ses whil e conducting such searches. The comunity's
interest in encouragi ng consent would not be advanced by

interpreting Chanbers' sinple assent to the search of the house

-12-



to include consent to break forcibly into the sealed attic space
with a sl edgehanmmer.
1]

We woul d hold that a typical reasonable person woul d not
have interpreted Chanbers' consent to extend to breaking the
boards securing the attic entrance. Accordingly, for the
foregoing reasons, we would affirmthe district court's order
granting Chanbers' notion to suppress the evidence seized from

the attic of the Ashby Street house.

DUHE, Circuit Judge, with whom KING W LLI AMS, H GGE NBOTHAM
DAVI S, JONES and BARKSDALE, G rcuit Judges, join, would reverse

the district court for the follow ng reasons:

The United States appeals the district court order
suppressi ng evidence seized pursuant to a consent search. W
voted to hear en banc the claimof Appellee Robert Franklin
Chanmbers that his Fourth Amendnent rights were violated by the
search of the Ashby Street house, and that the evidence seized

t herefrom shoul d be suppressed.’ | would reverse and renand.

" Wth regard to Chanbers's due process claimand the
standi ng and cross-appeals of his co-defendants, the panel
opinion remains in force.

- 13-



Fact s

After arresting two nmen suspected of drug trafficking and
nmoney | aundering, Houston police went to 215 Ashby Street, a
house both nen had visited that day. Appellee Chanbers answered
t he door and, after the officers asked to cone in, allowed them
to enter. The officers told Chanbers of their investigation.
Chanbers told themthat he had been living in the house for two
weeks. The officers asked if they could search the house and
garage for evidence of noney | aundering and drug trafficking, and
Chanbers agreed. The officers then presented Chanbers with a
consent form which they read in part to himand which he
perused. Chanbers, however, refused to sign a consent form
stating that he did not own the house, his brother-in-Ilaw did.

The Ashby Street house consisted of a bedroomw th a closet,
a kitchen, a living room a bathroom and an attic. On their
first time through the house, the officers found rubberbands and
paper (itens typically used by noney | aunderers to divide and
| abel cash) in the kitchen and ripped currency and a gun in the
bedroom One officer then went outside to see if the house had
attic or cellar space. Noting that it had an attic, he returned
inside to search for an entrance. One was found, boarded up, in
t he bedroom cl oset. The police then used a sledgehanmer to
renove the boards. Upon entering the attic, they found nearly
$1, 000, 000 in cash, |edgers, and a noney counting nmachi ne.

Upon the notion of Appellee Chanbers, the district court
suppressed the evidence found in the attic. Fromthe bench the

district court judge gave the reasons for his ruling. He



i ndi cated that Chanbers gave a "reasonably know ng and
appropriate" consent to search the house and garage. Though the
judge believed the search of the roons and the garage of the
house to be reasonable, he found that the search of the attic was
not, stating that by the tinme the police found the attic
entrance, Chanbers was constructively under arrest. The judge
further stated that having found evidence of noney | aunderi ng,
probabl e cause was clearly established and the intervention of a
magi strate was necessary to determne the propriety of entering
the attic.

The district court judge later submtted witten reasons for
suppressing the evidence found on Ashby Street. He found that
Chanbers's consent to search the house had been free and
vol untary, but could not have included consent to structurally
dismantl e the secured closet ceiling by use of a sl edgehamer.
The judge al so concluded that the Due Process C ause called for
suppression, finding that the conduct of the officers was
"outrageous" and qualified "as the sort of arbitrary and
capricious police conduct that shocks [a court's] sense of
justice and fundanental fair play."

Anal ysi s

To establish a Fourth Amendnent viol ation, Chanbers nust

show that he had a legitimate expectation of privacy in the area

searched. Raw ings v. Kentucky, 448 U. S. 98, 104 (1980); United

States v. Antone, 753 F.2d 1301, 1306 (5th Cr.), cert. denied,

-15-



474 U. S. 818 (1985). |In assessing whether a legitimte
expectation of privacy exists, we exam ne several factors
i ncl udi ng:

whet her the defendant has a possessory
interest in the thing seized or the pl ace
searched, whether he has the right to exclude
others fromthat place, whether he has

exhi bited a subjective expectation of privacy
that it would remain free from governnent al

i ntrusion, whether he took normal precautions
to maintain privacy and whether he was
legitimately on the prem ses.

United States v. Haydel, 649 F.2d 1152, 1155 (5th Gr. Unit A

July 1981), cert. denied, 455 U S. 1022 (1982).

Chanbers resided in the house; in fact the district court
found that he was the sole occupant. He exerted control over it
and was legitimtely on the prem ses. Chanbers, therefore, has
standing to object to the subm ssion of evidence found there.

When reviewing a district court's suppression ruling, we
accept the court's factual findings unless they are "clearly
erroneous or influenced by an incorrect view of the law." United

States v. Lanford, 838 F.2d 1351, 1354 (5th Cr. 1988). The

district court's ultimate concl usions of Fourth Anendnment
reasonabl eness, however, are subject to de novo review. United

States v. Colin, 928 F.2d 676, 678 (5th Gr. 1991).

| adopt the factual findings of the district court with one
exception. Because | find no support for the district court's
finding that the police structurally dismantled the attic

entrance, | reject it as clearly erroneous. None of the

-16-



testinony offered to the court suggests that the police disturbed
the structural integrity of the Ashby Street house. To the
contrary, the record indicates that the house was built with an
attic space and that an access to this space was |ocated in the
ceiling of the bedroomcloset. Though this hole was covered by
boards, through them one could see what appeared to be a bag,
indicating that the attic was in use. The police did not alter
the frame of the house; they renoved a barrier blocking a visible
access that had been created before their arrival.

The renoval of such a barrier does not constitute a Fourth
Amendnent violation. The police nmay search wi thout a warrant
when they have consent to do so froma person with authority to

give consent. lllinois v. Rodriquez, 497 U. S. 177, 110 S. C

2793, 2797 (1990). Chanbers, though not the owner of the house,
resided there as its sole occupant and thus had authority to

consent to the search.® The district court found, and | agree,

8 W are not, therefore, faced with a question of third-
person authority, an issue that frequently arises when a third
party allows the police to inspect an absent owner's bel ongi ngs.
The owner of the Ashby Street house is not a party to this
appeal . In third-party situations, the absent owner's
expectations of privacy may play a role in determ ni ng whet her
the third party had authority to consent. See United States v.
Ki nney, 953 F.2d 863, 866 (4th Gr. 1992) (Grlfriend who had
never opened defendant's | ocked cl oset |acked authority to
consent to the search of the closet.), petition for cert. filed,
(U S My 8, 1992); United States v. Block, 590 F.2d 535, 540,
542 (4th Gr. 1978) (Defendant's nother had no authority to
search | ocked footl ocker when nother asserted defendant's claim
of privacy over it and disclainmed any right of access to it.).

-17-



that his consent was voluntary.® Unlike the district court,
however, | find that the consent to search extended to the attic.
Whet her Chanbers agreed to a search of the attic is a
question of objective reasonabl eness: would "the typical
reasonabl e person” understand the consent to extend to the attic?

Florida v. Jineno, 111 S. C. 1801, 1803 (1991). Such a question

of objective reasonabl eness is a question of |aw subject to de

novo review. See United States v. Harrison, 918 F. 2d 469 (5th

Cir. 1990) (reasonabl eness of investigatory stop is a conclusion

of law); United States v. Tedford, 875 F.2d 446, 448-49 (5th Cr

1989) (objective reasonable reliance on search warrant is a
gquestion of |aw). Chanbers consented to a general search of the
prem ses for evidence of drug trafficking and noney | aunderi ng.
He had the ability to limt the scope of the search "in the sane
way that the specifications of a warrant Iimt a search pursuant

to that warrant." United States v. Dichiarinte, 445 F.2d 126,

9 Chanbers contests this finding. The issue of
voluntariness is central to suppression of the attic evidence as
well as the adm ssibility of the kitchen and bedroom evi dence.

To the extent that an appeal of the voluntariness finding
constitutes an appeal fromthe denial of Chanbers's notion to
suppress the kitchen and bedroom evidence, it is inpermssible.
United States v. Martin, 682 F.2d 506, 508 (5th Cr.), cert.
denied, 459 U. S. 1088 (1982). Wth respect to the attic

evi dence, because the voluntariness claim if successful, would
necessitate suppression of all evidence found at the Ashby Street
house, entitling Chanbers, who has not cross-appealed, to greater
relief in this Court than he obtained fromthe district court, he
may not assert it. Ganfinanciera, S.A v. Nordberg, 492 U S
33, 109 S. C. 2782, 2788 (1989); United States v. New York

Tel ephone Co., 434 U. S. 159, 166 n.8 (1977).
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129 n.3 (7th Gr. 1971). But Chanbers did not restrict the
search in any way, at any tine, although he presumably was aware
of his right to do so, having read the consent formoffered
him 1 and was present throughout the search's duration. | find
t hat an objective onl ooker could understand this general consent
to extend to all integral parts of the house -- closets, attic,
and basenent (had there been one) included -- in which evidence
of drug trafficking or noney |aundering could be found. !

Havi ng aut hori zed a search of the entire house, Chanbers no
| onger held a reasonabl e expectation of privacy in any of its
conpartnents. That entry to one chanber was difficult does not

alter this conclusion. The Suprene Court has stated that "a
| awf ul search extends to the entire area in which an object of
the search may be found and is not |imted by the possibility
that separate acts of entry or opening may be required to

conplete the search.” United States v. Ross, 456 U S. 798, 820-

21 (1982). Though the search in Ross was based on probable

cause, its reasoning applies equally to consent cases. See

10 It is not necessary, however, that the police establish
Chanbers's "know edge of his right to refuse consent."”
Schneckloth v. Bustanonte, 412 U. S. 218, 227 (1973).

11 One officer testified in response to the court's |eading
question that this consent would authorize himto chop open the
walls with a fire ax or dig up the foundations with a backhoe.

This subjective belief evinces a terrible m sunderstandi ng of the
reasonabl e bounds of the consent. What the officers thought they
could do is irrelevant in exam ning the objective reasonabl eness of
what they in fact did.

-19-



United States v. Martinez, 949 F.2d 1117, 1120 (1ith G r. 1992)

(finding that the forced opening of the | ocked trunk of a car

stored in a m ni-warehouse was aut hori zed pursuant to the

def endant's consent to search the m ni-warehouse for narcotics).
That force was used to effect the separate act of entry does

not necessarily render the search unreasonable. In Col onnade

Catering Corp. v. United States, for exanple, the Court addressed

whet her an I RS agent without a warrant, and over the owner's
obj ections, was authorized to enter a | ocked storage room
pursuant to 26 U.S.C. § 7342, a statute |evying fines agai nst
owners who refused to admt Treasury Departnent officials on
their premses. 397 US. 72, 74 (1970). Finding that the
statute did not authorize forcible, warrantless entries, the
Court referred to this "Nation's traditions that are strongly

opposed to using force without authority to break down doors."

Id. at 77 (enphasis added).

Unli ke the agent in Colonnade, the officers in the Ashby
Street house had authority for their search -- the express verbal
consent of Chanbers. |In further contrast, they were not net with
explicit opposition to their entry, as was the Col onnade agent.
To ignore the "wi thout authority" |anguage of the Col onnade
di ctum woul d render inperm ssible nuch police action that we
regul arly condone. For exanple, officers wwth warrants who are
refused entry are authorized by statute to break open doors and

wi ndows. 18 U.S.C. § 3109 (1985).
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| ndeed, that officers with warrants are permtted to "break

open any outer or inner door or w ndow of a house, or any part of

a house, or anything therein, to execute a search warrant" when

refused admttance, id., strengthens ny conclusion that the
forced entry into the attic was reasonably wthin the scope of
Chanbers's consent.!? For, Chanbers's consent, unconditional as
it was, permtted the police to conduct the search "precisely the

sane way as if the police has obtained a warrant." Schneckl oth

v. Bustanonte, 412 U S. 218, 243 (1973).
Appel | ee Chanbers calls to our attention two autonobile

consent-search cases. Jineno, 111 S. Ct. at 1802; United States

v. Strickland, 902 F.2d 937 (11th G r. 1990). |In both cases, the

def endants gave the police unrestricted consent to search their
cars for narcotics. |In Jineno, the police opened a paper bag
found on the car's floorboard. The Suprene Court held that the
search of the bag was objectively reasonabl e, but distinguished
its holding froma Florida Suprenme Court case suppressing
evidence found in a | ocked briefcase. The Court noted that "it
is very likely unreasonable to think that a suspect by consenting

to the search of his trunk has agreed to the breaking open of a

12 The Suprene Court al so has contenplated the use of force
to execute warrants:
[ T he orderly conpletion of the search nay be facilitated if
the occupants of the prem ses are present. Their self-
interest may i nduce themto open | ocked doors or | ocked
containers to avoid the use of force .
M chigan v. Summers, 452 U S. 692, 703 (1981)
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| ocked briefcase within the trunk, but it is otherwise with

respect to a closed paper bag." Jineno, 111 S. C. at 1804.

In Strickland, one officer slashed open a spare tire found

in the defendant's car trunk. The Eleventh G rcuit upheld the
i ntroduction of the evidence found in the tire on the basis of
the officer's probable cause to suspect that the tire held

cont r aband. Strickland, 902 F.2d at 943. The court, however,

noted that the intrusion had exceeded the reasonabl e bounds of

t he defendant's consent. |d. at 942. |In both cases, therefore,

W t hout suppressing the evidence found in either search, the

courts suggested it was unreasonable for officers to break into

seal ed or | ocked objects found pursuant to consent searches.
Thi s hol ding does not extend to such situations in which

| ocked containers or sealed objects -- entities independent of

the conpartnents in question -- are found, and opened, during

ot herwi se perm ssi ble searches.®® Today we face only the

13 The courts, however, have addressed the issue
previously with respect to warrant searches, see United States

v. Gonzalez, 940 F.2d 1413, 1420 (11th Gr. 1991) (valid
warrant to search defendant's house for docunments and currency
aut hori zed search of | ocked briefcase found in house), cert.
denied, 112 S.Ct. 910 (1992); United States v. Mrris, 647 F.2d
568, 572-72 (5th Cr. Unit B 1981) (valid warrant to search
def endant's hone for proceeds of bank robbery authorized search
of locked jewelry box), and consent searches, see United States

v. Lechuga, 925 F.2d 1035 (7th G r. 1991) (search of suitcase
i nside closet was perm ssible pursuant to general consent to
search apartnent); United States v. Martinez, 949 F.2d 1117
(11th Cr. 1991) (consent to search m ni-warehouse extends to
| ocked car trunk found there); United States v. Sealey, 830
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situation in which the police, in attenpting to enter an area
reasonably understood to be within the scope of the consent,
forcibly renoved a barrier to the existing passageway to an area
in the house without damaging its structure. Chanbers, as sole
occupant, had authority to consent to the search. He did consent
to a search of the house without restricting the scope of that
search, thereby relinquishing his expectation of privacy in the
attic. Oher neans of access were unavailable. Based on these
facts, | would hold that the police conduct in this case was

r easonabl e.

F.2d 1028 (9th Cir. 1987) (searches of sealed containers in
garage and travel bag in bedroom were perm ssible).
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