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Bef ore REAVLEY, H GG NBOTHAM and DUHE, Circuit Judges.
PER CURI AM
I
In Alberti |, 937 F.2d 984 (5th Gr. 1991), we affirned
virtually all of the rulings by the district court except we
remanded for findings required by the Suprene Court's intervening

decision in Wlson v. Seiter, 111 S .. 2321 (1991). W renanded

to allow the district court to find whether the state and county
had acted with deliberate indifference. Aberti I, 937 F.2d at
1000. W left to the judgnent of the district court whether
addi tional hearings or evidence was necessary. 1d.

The district court did not hold hearings but found on the
basis of the record evidence that the state and the county acted
with deliberate indifference to the constitutional rights of felons
inthe Harris County jail.

I

The state's argunents repeat many earlier nade. The county
presents nore difficult questions.

In Alberti | we observed that there was "strong if not
conpelling evidence of deliberate indifference to the plight of

these ready-felons." 937 F.2d at 999.! Nonetheless, the state

! The State points out that our prior statenments regarding
the officials' deliberate indifference are not the |aw of the
case because they were dicta in the earlier decision.

Nonetheless, | think it is unlikely that the State can change the
m nd of this exact sanme panel a little over a year |ater about
the probability that they were deliberately indifferent.
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argues that the finding of deliberate indifference is clearly
erroneous. The state suggests that it is not chargeable wth
know edge of the jail conditions. The record, however
denonstrates that the state knew that by refusing to accept fel ons
it was causing severe overcrowding in Harris County jails.

The state's second argunent denies liability because its
officers had a good faith, objectively reasonable belief that the

state owed county prisoners no duty. The state relies upon

principles of qualified inmmunity under Harlow v. Fitzgerald, 457
U.S. 800, 818 (1982), and its requirenent that the law be "clearly
established at the tinme an action occurred.” As plaintiffs point
out, this doctrine is applicable only as a defense to the

individual liability of persons. Owaen v. Cty of |ndependence, 445

U S 622 (1980). The state enjoys no protection fromany qualified
immunity of a state official.

The closely related argunent that given the asserted |ega
uncertainty of state duty it could not be found to have acted with
deli berate indifference has nore force. The state points to
uncertainty of state responsibility for the care of felons in the
county jail in light of rulings by the Ruiz court and |egislation
proposed by the Texas | egi sl ature; both signal ed that prisoners who
are ready for transfer to TDC remain the responsibility of the
county until their transfer to TDC. W are not persuaded. The
state elected to refuse felons to solve its own problens of
overcrowding. We are not persuaded that the state's duty was so

uncertain, as we explained in A berti 1.



The state also asserts that we should apply the higher
standard of "malicious or sadisticintent." In Seiter, the Suprene
Court held that the level of intent required to constitute cruel
and unusual punishnment depends upon the constraints facing the
official. As exanples, the Court contrasted actions responding to
a prison disturbance, which nust be taken quickly, under pressure,
and with concern for conpelling safety concerns with the provision
of nedical care to prisoners which "does not ordinarily clash with
ot her equally inportant governnental responsibilities.” W read
Seiter to hold that the constraints inposed on the officer which
justify the "malicious and sadistic" standard nust at | east be of
an energency or inmedi ate nature.

The state argues that it could not relieve overcrowding
because the | egi sl ature woul d not appropriate nore funds for prison
expansion and it was constrained by concern for public safety
inherent in early release of felons. Justice Scalia's opinion in
Seiter |eaves open how difficulty in funding m ght negate the
intent requirenent. In Alberti I, we noted that "before Seiter, it
was well established in this circuit that inadequate funding wll
not excuse the perpetuation of wunconstitutional conditions of

confinenent." 937 F.2d at 999, citing Smth v. Sullivan, 611 F. 2d

1039, 1044 (5th Gr. 1980). Howthe Suprene Court will devel op the
"fundi ng" defense to eighth anendnent violations is not certain.
Regardl ess, the evidence that an absence of fundi ng nmade the state
unabl e to accept the convicted felons is equivocal. |Indeed, the

state has at earlier tines pointed to the Ruiz decree's setting of



popul ation levels as the culprit. But as we explained in
Al berti |, that decree was no barrier to the state's constitutional
duty. The concern about the release of felons is the flip-side of
t he i nadequate funding argunent: if the state would sinply expand
its prison facilities, no excess release of prisoners would be
necessary. W find no error in the finding by the district court
that the state was deliberately indifferent and find no occasion
for further exploring the "fundi ng" defense.

The district court's <conclusion that the county was
deliberately indifferent to the unconstitutional conditions inits
jail is not so easy. The record is mxed. There is evidence of
"arguably form dabl e constraints" facing the county including the
dramati c i ncrease in the nunber of state ready-felons being kept in
the county jail, largely beyond the county's control to prevent.
Nonet hel ess, the district court found that the jails would exceed
"constitutional capacity” with all ready-felons renoved.

Whet her county efforts torelieve overcrowdi ng were sufficient
to avoid a finding of deliberate indifference is a close case. The
county can point to several things it did to reduce the jail
popul ation. Sonme of these were successful; sone were not through
the failure of other participants in the |egal systemto do their
part. For exanple, the county encouraged |ocal judges to use
pretrial release for certain lowrisk offenders, but the Specia
Master found that the judges were reluctant to do so. On the other
hand, the county has continued to operate the jail over its

constitutional capacity for sone tine. As we indicated in Al berti



I, "[while the huge junp in the popul ation of ready-felons m ght
wei gh against a finding of deliberate indifference, other facts
could weigh in favor of such a finding." 937 F.2d at 1000. The
district judge was intimately famliar wth the push and shove of
state governnent and its response to sorry prison conditions. This
trial judge was uniquely inforned of the county "nental state" and
we decline to upset it. In short, the district court's finding of
deli berate indifference is not clearly erroneous.

The county defendants assert problens with the renedies
i nposed agai nst themby the district court. W declined to address
the renedial issues in Alberti |I. The main argunent seens to be
that the district court abused its discretion by inposing a cap on
the jail population. The county defendants argue that this is the
nmost intrusive renedy and therefore an abuse of discretion. Ruiz
v. Estelle, 679 F.2d 1115, 1144 (5th G r. 1982). A nunerical cap
on the nunber of prisoners is not an overly intrusive renedy. It
gives the county maxinumflexibility in determning onits own how
to neet the population goals. The remaining contentions are
wi thout nmerit.

AFFI RVED.



