UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 91-3090

BILLY G BUFFORD and CHERYL BUFFCRD
Pl ai ntiffs-Appellants,

ver sus

ROMN COMPANI ES, I NC. and NELSON
VI DRI NE
Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Eastern District of Louisiana

(June 16, 1993)

Before POLI TZ, Chief Judge, REYNALDO G GARZA and WENER, G rcuit
Judges.

POLI TZ, Chief Judge:

Billy Bufford and his wife Cheryl appeal an adverse judgnent
on jury verdict and the denial of their post-judgnent notion in
their suit for danmages for injuries allegedly sustained by Billy
Bufford in the workpl ace. Concl uding that the Buffords did not

receive a fair trial we reverse and remand for a new tri al

Backgr ound




Buf f ord was enpl oyed by Rowan Conpani es, Inc. as a nechani c on
an oil drilling vessel. He alleged that his supervisor, Nelson
Vidrine, intentionally pushed him causing him to fall over a
three-foot railing onto the deck, injuring his neck and back. The
Buf fords brought the instant action for danages agai nst Rowan and
Vidrine. Vidrine filed a counterclai mcontendi ng that the Bufford
clainms were fraudul ent.

The case was tried to a jury. Defendants' theory was that the
Bufford case was a "copycat" |awsuit. Specifically, defendants
contended that the Buffords got the i dea of staging an acci dent, or
exaggerating a mnor mshap, froma forner co-worker, Ray Pearson.
Pearson previously had settled a suit agai nst Rowan for on-the-job
injuries. One of the ways in which Bufford purportedly "copied"
Pearson was by using the sane |awers. Def endants repeatedly
referred to this fact.

The jury returned a verdict for the defendants, finding that
Vidrine neither battered Bufford nor negligently injured him and
that the Buffords' clains were fraudul ent. The district court
entered judgnent for the defendants on the Buffords' clains but
granted a directed verdict on Vidrine's counterclaim because he
of fered no proof of damages. After their notion for judgnent as a
matter of law or a new trial was denied, the Buffords tinely

appeal ed.

Anal ysi s



This is one of those rare cases in which the actions of the
trial judge conbined with the conduct of defendants' counsel to
i mpugn the integrity of plaintiffs' counsel in such a way as to
prejudice the plaintiffs' case in the eyes of the jury. The
damagi ng aspersions began with the opening statenent and consi sted
of nore than isolated remarks. |Indeed they were an integral part
of the defense, building toward a crescendo at the end of the
trial, wunfortunately anplified by the trial court. W are
conpelled to the conclusion that plaintiffs' substantial rights to
afair trial were inpaired,? and that the district court abused its
di scretion in denying the requested new trial.

In his opening statenent defense counsel stated that Bufford
engaged the sane |awers as Pearson, and thus conpleted "the
copycat nature of the claim™ Bufford testified that when his
injuries worsened he asked Pearson for the nanme of a doctor.
Pear son responded by telling himto contact his |awers? for a
medi cal referral. On cross-exam nation, defense counsel nmade nmuch
of the fact that Bufford had contacted Pearson's attorneys before
he visited a doctor and saw only those doctors to whom he was

referred by his |awers. On cross-exam nation, Bufford's

. | nproper comments fromthe bench or by counsel will not
warrant reversal unless they so perneate the proceedings that they
i npair substantial rights and cast doubt on the jury's verdict.
Di xon v. International Harvester Co., 754 F.2d 573 (5th G r. 1985).

2 Pearson actually referred Bufford to Stanley Jacobs. As
the district court explained to the jury, Jacobs worked wth
Law ence D. W edenann. W edenmann was Bufford's |ead counsel at
trial and al so worked on Pearson's case.



orthopedic surgeon acknowl edged that he had received other
referrals from plaintiffs' counsel. A co-worker testified that
prior to his accident Billy Bufford had said that if he ever needed
a |lawer he would use Pearson's attorney. Finally, in closing
defense counsel reiterated that the Buffords had used the sane
| awyers as Pearson while arguing that their clai mwas a fraudul ent
imtation of Pearson's.

That a personal injury claimis fabricated or exaggerated is
a perfectly legitimate and valid defense. The proof of such may be
by direct or circunstantial evidence; defendants are afforded a
broad latitude to attenpt to prove this defense. What is not
permtted i s an unsupported, irresponsible attack on the integrity
of opposing counsel. VWen such unprofessional conduct rears its
unethical head in a courtroom it is the duty of the trial court to
suppress sane, quickly and unqualifiedly, and to instruct the
of fendi ng counsel to cease and desist. The court nust take great
care not to exacerbate the situation or to give the inpression to
2the jury that it approves or condones any unjustified i npugni ng of
the ethical standards or integrity of an officer of the court
practicing before it.

In the i nstant case, the underpinning of the "copycat" defense
was that the Buffords' attorneys distorted mnor injuries into
maj or ones and prosecuted baseless clainms. This was the obvious
inplication of defendants' wuse of the fact of the Buffords'
selection of Pearson's attorneys as evidence that the Bufford

clains were fraudulent. This court addressed a simlar situation



in United States v. McDonal d, ® where a prosecutor offered testinony
and critically commented that defense counsel was present in the
defendant's house for several hours during which the prosecutor
claimed that the defendant was destroying incrimnating evidence.

In reversing the conviction, despite the prosecutor's disclainer of

intent to malign defense counsel, we said: "Unfortunately, it is
difficult, if not inpossible, to sanitize the coments so as to
remove the taint. Inherent in the coments is the barb that the

| awer caused, aided in or, at the very least, tolerated the
destruction of evidence."* A simlar, equally inproper inference
arose in the case at bar.

If the defendants had proof that the Buffords' attorneys
fomented fraudulent |awsuits, they were entitled to present it.°
Such proof could include appropriate circunstantial evidence from
whi ch reasonable inferences mght be drawn. Relying on the
identity of counsel as the basis for contendi ng that the Buffords
clai mwas fraudul ent, however, went beyond the pale of appropriate
trial advocacy. That unwarranted i nference nay not be drawn.

In reversing the conviction in MDonald we warned that "No

3 620 F.2d 559 (5th G r. 1980).
4 620 F.2d at 564.

5 | ndeed, if an attorney has unprivil eged factual know edge
that another attorney has engaged in unethical conduct, he is
obliged to report the violation to the proper authorities. ABA
Model Rule 8.3(a); Rule 8.3(a), Louisiana Rules of Professional
Conduct .



prosecutor . . . may inpugn the integrity of a particul ar | awer or
that of |lawers in general, without basis in fact, as a neans of
inmputing guilt to a defendant."® W and our coll eagues in other
circuits have applied a simlar stricture in civil cases.’” By
mal i gni ng opposing counsel, defendants inpaired the Buffords
presentation of their case. "[S]uch tactics unquestionably tarnish
t he badge of evenhandedness and fairness that normally marks our
system of justice. . . ."®

W are distressed by the fact that the trial judge
i nadvertently exacerbated the situation. The court appropriately

exercised firmcontrol over the trial. Comments to counsel were

6 620 F.2d at 564.

! See, e.q., Wnter v. Brenner Tank, Inc., 926 F.2d 468
(5th Gr. 1991); Hall v. Freese, 735 F.2d 956 (5th Cr. 1984);
Fineman v. Arnstrong World I ndustries, Inc., 980 F.2d 171, 207 (3d
Cr. 1992) ("test is whether the inproper assertions have nade it
reasonably probabl e that the verdict was influenced by prejudicial
statenents" about opposing counsel), cert. denied, u. S.
_____ , 113 S. . 1285 (1993). W nust note in passing that the
Fi neman panel included the then-1ongtine chairman of the Commttee
on Codes of Conduct of the Judicial Conference of the United
States, Judge Stapleton, and the then nost senior nenber of that
commttee in length of service, Judge Fullam That commttee is
charged wth the responsibility for rendering advisory ethical
opinions to all judicial officers and judicial enployees of the
United States.

8 Bruno v. Rushen, 721 F.2d 1193, 1195 (9th Cir. 1983),
cert. denied, 469 U s. 920 (1984) (habeas relief granted where the
prosecutor inferred that a wtness changed her story to the
defendant's advantage as a result of her neeting wth defense
counsel and also hinted that the fact that the defendant had hired
an attorney was probative of his guilt).




occasional ly sonewhat acerbic, but usually were evenhanded.® The
error occurred when, during a sidebar conference and supposedl y out
of the hearing of the jury, the judge threatened to jail
plaintiffs' counsel for what apparently was considered to be an
i nappropriate retort by counsel to the court's adm ssion of certain
evi dence. ® According to two affiants, the jail threat apparently

was overheard by the jury. !

o Cf. United States v. Wllianms, 809 F.2d 1072 (5th Cr.),
rev'din part on other grounds, 828 F.2d 1, cert. denied, 484 U.S.
896 (1987).

10 THE COURT: Well, I'"'mgoing to permit it. The
objection is overrul ed.
PLAI NTI FFS' COUNSEL.: | object, and | think
it's reversible error.
THE COURT: M. Wedemann, | nust tell you

that it's nmy job to try a case as best and as
fairly as | can given the issues that are in
the case. [If | commt reversible error, the
Fifth Grcuit will remnd ne of that, sir, and
not you. Get back to work.

PLAI NTI FFS' COUNSEL: |'msure they wll.

THE COURT: GCet back to work before you end up
injail.

PLAI NTIFFS' COUNSEL: M job is to protect ny
client.

THE COURT: You have one nore warning and then
you are going to be very sorry.

PLAI NTI FFS' COUNSEL: |'mgoing to protect ny
client when | have to.

THE COURT: You may be doing it fromjail

PLAI NTI FFS' COUNSEL: | nmay be, but |I'm going
to.
THE COURT: Last tinme. Now, get back to your
chair.
1 One affiant was attorney Jacobs. The other was an
attorney also seated in the audience. Both affiants were nore

distant from the sidebar conference than the jury and heard the
reference to jail.



We need hardly rem nd that a trial judge should never sanction
an attorney in the presence of the jury. The power and influence
of the bench is so pervasive that even a strong display of
di spl easure with counsel may create prejudice for the client's
cause. 2 Such obviously was not the intent of the judge in the case
at bar for the comment cane during a sidebar conference which, by
definition, normally 1is out of the hearing of the jury.
Unfortunately, here the sidebar coments were not so insul ated.

Vi ewed against the backdrop of the claim that plaintiffs
counsel fonented and prosecuted fraudul ent clains, the |ikelihood
that the jury overheard the trial judge threatening counsel wth
jail created an unacceptable risk of a tainted verdict. The jury
may well have thought that plaintiffs' counsel was facing such
puni shment for engaging in fraud. The conclusion necessarily
flowwng therefrom would be that the Buffords' clains were
fraudul ent . 13

The situation was further worsened when the trial court
prevent ed Buf fords' counsel fromcountering def endants' aspersi ons.

The nost direct response to the challenge to counsel's integrity

12 WIllianms, supra; Newran v. A E. Staley Mg. Co., 648 F.2d
330 (5th Gir. 1981).

13 Def endants mai ntain that we should review for plain error
because plaintiffs' counsel did not object tothe court's threat to
jail him That contention is frivolous. Plaintiffs' counsel

obj ected by stating that he was protecting his client. Defendants,
however, criticize the statement as evidence that counsel was
“irrationally . . . determned to have the last word. . . ." W
are not persuaded.



woul d have been evi dence and argunent that Pearson had a legiti mte
claim Counsel attenpted to so argue during his rebuttal comments,
after repeated references to Pearson's case in defendants' closing
argunent. The trial court, however, cut counsel off, announcing in
front of the jury that it was shortening his allotted tine to avoid
"the risk of any nore intenperance.” Inthis the trial court erred
for not affording plaintiffs' attorneys a neani ngful opportunity to
defend their professional reputations.!

On remand, we |leave to the trial court in the first instance
t he deci sion whether the case should be referred to anot her judge
for retrial. Tinme is a great healer.

Because of the foregoing disposition we briefly address two
ot her issues raised on appeal. Wth reference to the question of
the adm ssibility of the tape recordi ng and vi deotape we invite the
attention of the court and counsel to our intervening decision in
Chai sson v. Zapata @Qulf Marine Corp.,® with the caveat that the
mandat e has been stayed and the ulti mate di sposition thereof should
be not ed.

Finally, the plaintiffs contest the adm ssion of a co-worker's
testinony that Billy Bufford solicited his assistance in
transporting drugs. Fed. R Evid. 608(b) forbids the use of

extrinsic evidence of a specific instance of conduct to attack a

14 ee O Rear v. Fruehauf Corp., 554 F.2d 1304 (5th Cir.
1977) (error not to allowcounsel to rebut fal se i npression created
by opposi ng counsel in closing argunent).

15 988 F.2d 513 (5th Cr. 1993).



W tness's character for truthfulness. It does not bar, however,
extrinsic evidence offered to contradict a witness's testinony
about a material issue in the case.® The co-worker's testinony
therefore is inadm ssible unless defendants identify specific
contradictory testinony on a material issue.

REVERSED and REMANDED.

16 See United States v. Lopez, 979 F.2d 1024 (5th Cir.
1992), cert. denied, us , 61 U.S.L.W 3772 (May 17,

1993) (No. 92-1624); United States v. Opager, 589 F.2d 799 (5th
Cr. 1979).
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