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PER CURI AM

Marastro Conpania Naviera S. A (Marastro) has
suggested that a rehearing en banc be granted.

FACTS

W adopt the facts stated in the panel opinion.! To
add specificity and detail, we add the follow ng facts.

On July 14, 1989, Marastro caused the United States
Marshal to execute a wit of fieri facias and seize a shi pnent
of corn located in the hold of the MV DERBY NORTH in the
M ssissippi R ver north of New Oleans, Louisiana on the
al l eged grounds that Food Corporation of India (FCl), its
j udgnent debtor, was owner of the corn. Canadi an Maritine
Carriers, Ltd. (Canadi an) was the owner pro hac vice/charterer
of the MV DERBY NORTH whi ch was about to | eave port for India
at the time the seizure was nade. Nat i onal Agri cul tural
Cooperative Marketing Federation of India, Ltd. (NAFED) made
arestrictive appearance in the suit clai mng ownership of the
sei zed cargo of corn. On the posting of bond, the district
court, on July 24, 1989, ordered that the seizure of corn be
lifted and the MV DERBY NORTH i mmedi ately set sail for India.

Marastro, NAFED and FClI were the only litigants

. Panel opinion dated April 28, 1992 and reported at 959
F.2d 49, 53-54 (5th GCr. 1992).



havi ng any al |l eged proprietary interest in the cargo of corn;
the only litigants having an interest in determ ning that the
seizure was or was not wongful and was or was not
acconplished in good faith. They were the only litigants on
the nerits and the only litigants who posted bond to lift the
sei zure

When the marshal seized the corn on July 14, 1989,
he did not renove it. He left it in the hold on the MV DERBY
NORTH forcing Canadian to assune and performfor the marshal
all of his duties and responsibilities for storing and
saf ekeeping the corn until the seizure was lifted on July 24,
1989. It is an wuncontroverted fact that the vessel's
departure fromport was del ayed fromJuly 14, 1989 to July 24,
1989; that Canadian perforned the duties of warehousenman
including storage and safekeeping, at a cost to it of
$123, 360. 25. Canadi an had no proprietary interest in the corn
or inthe issue of wongful seizure or in the i ssue of whether
Marastro acted in good faith. In short, it was not a litigant
on the nerits and did not post bond for the release of the
sei zure. Canadi an has intervened for the sole purpose of
recovering the $123, 360.25 which it was forced by the marshal
to expend to store and safekeep the cargo of corn for the
benefit of the seizing creditor, Marastro. These costs have

not been pai d.



STATEMENT OF | SSUES

Marastro has stated the i ssues as foll ows:
1. Whet her this Court's decisioninalongline of

cases beginning with Frontera Fruit Co. v. Dowing, 91 F.2d

293 (5th Cr. 1937), holding that the gravanen of the right to
recover damages for wongful seizure, is proof of bad faith,
mal i ce, or gross negligence, can be ignored by a Panel of the
sane Court, by awarding "damages" under the guise of "costs"
for "wongful" seizure, when the sanme Panel found that the
seizing creditor to be in good faith and held that "damages"

were not recoverable. The Panel circunvented Frontera Fruit

by characterizing an el enent of damages (|l oss of charter hire
and ot her expenses during detention) as "costs".

2. Whet her the Court m sapprehended an Act of
Congress, nore particularly 28 U S C 8§ 1921(a)(1)(E), by
awarding costs to a litigant when the clear and unanbi guous
wordi ng of the statute provides no basis for authorizing any
paynment what soever by one litigant to another.

CONCLUSI ON

1. Marastro's statenent of issue nunber one is
actually a msstatenent of the issues. Canadi an was not a
litigant on the nerits, had no proprietary interest in the
cargo of corn or in the determnation of whether the seizure
was | awful or unlawful or whether Marastro was in good faith.
These were the nerit issues of the | awsuit and have nothing to
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do with the $123, 360. 25 whi ch Canadi an i ntervened to recover.
Neither the litigants at i ssue nor the court required Canadi an
to file bond to Iift the seizure.

Marastro states that the panel circunvented Frontera
Fruit by characterizing an el enent of damages (|l oss of charter
hi re and ot her expenses during detention) as "costs". Nothing
can be further fromthe truth. |If the marshal had seized the
corn and warehoused on | and in ABC Warehouse, Inc. instead of
the MV DERBY NORTH, Marastro, NAFED and FCI woul d have been

litigants on the nerits under Frontera Fruit as they have been

in this suit. Canadian could not have been a party because
the recovery it seeks is not a Frontera issue. |In fact, the
costs which it now seeks to recover woul d never have exi st ed.
Further, if the marshal failed to collect a fee to pay ABC,
then the hypothetical ABC could intervene to recover its
costs, because its right to do so could not be defeated by
Marastro's good faith in the wongful seizure. We
enphatically reject Marastro's contentions in issue nunber
one.

2. We did i ndeed base our award to Canadi an on 28
US C 8§ 1921(a)(1)(E), which provides as foll ows:

§ 1921 United States Marshal's Fees

"(a) (1) The United States marshals or

deputy marshals shall routinely collect,

and a court may tax as costs, fees for
the foll ow ng:




"(A) Serving a wit of possession

partition, execution, attachnent in rem
or I'i bel in admralty, war r ant ,
attachnent, summons, conplaints, or any
other wit, order or process in any case
or proceeding."

* * %

"(E) The keeping of attached property
(including boats, vessels, or other
property attached or |I|ibeled), actual
expenses incurred, such as storage,
novi ng, boat hire, or other special
transportation, watchnen's or Kkeepers

fees, insurance, and an hourly rate,
including overtime, for each deputy
marshal required for special services,
such as guarding, inventorying, and
nmovi ng. "

The pertinent facts are, as we have related
previously, that Marastro sued FCl, its judgnent debtor, in
the district court having jurisdiction and caused the i ssuance
of a wit of fieri facias to the United States Marshal. The
court holds the marshal responsible for the execution of the
wit, including the storage and safekeeping of the seized
property although it is customary and common practice for the
marshal on occasion to delegate certain of these duties
i ncl udi ng storage and safekeeping to others. He seized the
corn in this case, but left it in the hold of the MV DERBY
NORTH where it was |located at the tine it was seized. By this
action, Canadian was forced to assune all the duties and
responsibilities of a custodi an warehousenman for the marshal .

| f he del egates the responsibility for storing and saf ekeepi ng



toathird party as he did in this case, it is mandatory under
28 U S.C 8 1921(a)(1)(E) for himto collect all fees and
expenses fromthe seizing creditor, here Marastro. Canadi an
performed the services forced upon it by the marshal and in
doi ng so incurred expenses of $123,360.25. W have held that
t he cust odi an does not forfeit his right to paynent because of
the marshal's failure to performhis duties; that Canadian is
entitled to paynent for the services perforned and we have
sinply elimnated the mddle man, the marshal, and awarded
such paynent and taxed them as costs against Marastro as is
specifically directed by 28 U S.C. 8§ 1921(a)(1)(E)

The Petitions for Rehearing are DEN ED and no nenber
of this panel nor Judge in regular service on the Court having
requested that the Court be polled on rehearing en banc
(Federal Rules of Appellate Procedure and Local Rule 35) the
Suggestions for Rehearing En Banc are DEN ED

Al'l other notions before the court are al so DEN ED






