IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 91-3154

IN THE MATTER OF: MAGNCOLI A MARI NE
TRANSPORT CO., | NC.
M SSI SSI PPl MARI NE TRANSPCORT COWVPANY
Third Party Plaintiff,
ver sus
LAPLACE TOWN NG CORPORATI ON, ET AL.
Third Party Defendants,

BARBARA BORDELON FRYE and
E.N. BISSO & SONS, | NC.

Cl ai mant s- Appel | ant s,
vVer sus
MAGNOLI A MARI NE TRANSPORTATI ON, I NC., ET AL.
Def endant s- Appel | ees.
ok ok % %
MAGNOLI A MARI NE TRANSPORTATI ON, ET AL.
Pl ai ntiffs-Appell ees,
vVer sus

BARBARA BORDELON FRYE, ETC., and
E.N. BISSO & SONS, | NC.

Def endant s- Appel | ant s.

Appeals fromthe United States District Court for
the Eastern District of Louisiana

(June 25, 1992)



Bef ore REAVLEY, H G3 NBOTHAM and DEMOSS, Circuit Judges.
REAVLEY, Circuit Judge:

The district court has decided that the underwiters of a
vessel owner's marine insurance policy has standi ng under the
Limted Liability Act to denmand that the federal court interpret
whet her the policy limted the underwiters' liability to the
anount of the owner's liability. The district court then refused
to permt claimants to proceed in state court against the owner
and underwiters wi thout specifically conceding the right of the
underwiters to litigate policy interpretation in the admralty
court. The district court consequently stayed prosecution of
cl ai ns agai nst the shipowner and the underwiters in the state
court, and declined to dism ss the underwiters' declaratory
judgnent suit. W hold that underwiters nmay not require this
federal accommodation, and that |imtation of liability protects
only the shipowner.

| . BACKGROUND

On February 3, 1988, on the M ssissippi R ver south of Baton
Rouge, the MV SAM LEBLANC collided with a barge in tow of the
MV ERGONOT and then with a second vessel. Captain Joseph Frye,
master of the SAM LEBLANC, drowned as a result of this accident.
On February 17, 1988 Barbara Frye (Frye), the captain's w dow,
sued E.N. Bisso & Son, Inc. (Bisso), her |ate husband s enpl oyer,
in Louisiana state court. She soon joined as a defendant in that

action Magnolia Marine Transport Co., Inc. (Magnolia), owner of



t he ERGONOT and owner pro hac vice of a barge that struck the SAM
LEBLANC. She later joined Magnolia's marine insurance
underwiters in a direct action under Louisiana |aw. Magnolia
filed its suit in admralty tolimt liability in the federal
district court in August 1988, and Frye and Bisso tinely filed
clains. The district court set the limtation trial for August
27, 1990. The Louisiana court set Frye's suit for trial on
February 19, 1991.

On August 22, 1990 the federal court stayed the limtation
action pending the resolution of Frye's state-court suit. Two
days later, after Frye had notified the court that she planned to
file a direct action in state court, Magnolia and its
underwiters filed a declaratory judgnent suit in the sanme
federal district court seeking a declaration that Magnolia's
underwiters are entitled to limtation of liability under Crown
Zel l erbach Corp. v. Ingramlndus., Inc., 783 F.2d 1296 (5th
Cr.), cert. denied, 479 U S. 821 (1986). The declaratory
judgnent suit was consolidated with the limtation suit.

Pursuant to the notions of Frye and Bisso to stay or dismss the
declaratory judgnent suit, the court considered whether the
insurers were entitled under Magnolia's policy to limt their
liability to Magnolia's liability.

In January 1991, one nonth before the schedul ed state-court
trial date, the district court ruled that the interpretation of
Magnolia's insurance policy is "necessarily a function of" the

limtation suit, and that noving ahead with the federa



declaratory judgnent suit would not jeopardize Frye's right to
common | aw renedi es under the saving-to-suitors clause. Mgnolia
Mari ne Transport Co. v. Frye, 755 F. Supp. 149, 152 (E. D. La.
1991). The court also found the stipulations of Frye and Bisso
defective for failing to protect Magnolia's underwiters and to
concede that the federal court is the only proper forumto
determ ne whether the underwiters policy permts themto limt
liability to the shipower's liability. 1d. at 152-53. The
court enjoined the state-court trial of clains against Magnolia
and its underwiters and denied the claimants' notion to dismss
the declaratory judgnent suit. Id.
1. DI SCUSSI ON

The Limted Liability Act, 46 U S.C. 8181 et seq. (the Act,
or the Limtation Act), provides that the liability of a
shi powner for any damage arising froma nmaritinme casualty which
is occasioned without the privity or know edge of the shi powner
shal |l not exceed the value of the vessel at fault together with
her pending freight. 46 U S.C. 8183(a). Federal courts have
exclusive admralty jurisdiction of suits brought under the Act,
but "saving to suitors . . . all other renedies to which they are
otherwise entitled." 28 U S.C. 8 1333. This statutory franework
has created "recurring and i nherent conflict" between the saving-
to-suitors clause of 81333, with its "presunption in favor of

jury trials and common | aw renedi es,"” and the "apparent exclusive

jurisdiction" vested in admralty courts by the Act. In re



Dammers & Vander hei de & Scheepvaart Maats Christina B.V., 836
F.2d 750, 754 (2d G r. 1988).

When a shi powner files a federal |limtation action, the
limtation court stays all related clains against the shi powner
pending in any forum and requires all claimants to tinely assert
their clains in the [imtation court. 1d. at 755. The court
takes jurisdiction to entertain those clains without a jury,
Waring v. Clarke, 46 U. S. (5 How. ) 441, 458-60, 466, 12 L.Ed. 226
(1847), and ensures that the shi powner who is entitled to
limtation is not held to liability in excess of the anount
ultimately fixed in the [imtation suit (the [imtation fund).
Lake Tankers Corp. v. Henn, 354 U S. 147, 152-53, 77 S.C. 1269,
1272 (1957). The court's primary concern is to protect the
shi powner's absolute right to claimthe Act's liability cap, and
to reserve the adjudication of that right in the federal forum
Langnes v. Green, 282 U. S. 531, 543, 51 S.Ct. 243, 247 (1931).

Lake Tankers makes "crystal clear"” that the Act is directed
at maritime m sfortunes where the | osses cl ai med exceed the val ue
of the vessel and freight. 354 U S. at 151, 77 S.C. at 1272.
Where the claimdoes not exceed that val ue, the saving-to-suitors
clause dictates that the admralty court nust allow suits pending
agai nst the shipowner in a comon |aw forum in this case the
state court, to proceed. |d., at 150-54; 77 S.Ct. at 1271-73;
Damers & Vander hei de, 836 F.2d at 755. But even when the claim
does exceed that value, the claimant still nay prefer the state

court, for exanple if the claimnt possesses a related claim



against a party who is not protected by the Act. See, e.g., In
re Conpl ai nt of McDonough Marine Service, D v. of Marmac Corp.
749 F. Supp. 128, 130 (E.D. La. 1990) (claim against barge

manuf acturer). Consequently, the claimnt nay decide to reduce

t he cl ai m pendi ng agai nst the shipowner in the admralty court to
the value of the limtation fund.

The cl ai mant who wi shes to pursue a state court claimin
this manner nust first nake certain stipulations in the admralty
court to preserve the shipowner's rights. The claimant nust
stipulate that the admralty court reserves exclusive
jurisdiction to determne all issues related to the shi powner's
right tolimt liability, and that no judgnment against the
shi powner will be asserted to the extent it exceeds the val ue of
the limtation fund. Upon the claimant's filing sufficient
stipulations, the admralty court should allow the claimant to
proceed even when the claimexceeds the limtation fund.

Langnes, 282 U. S. at 540-41, 51 S.C. at 247; In Re Two "R’
Drilling Co., 943 F.2d 576, 578 (5th Gir. 1991).

When the shipowner is beset by nmultiple claimants, admralty
courts also are concerned that there be one federal forumfor the
resolution of all conpeting clains. See In re Conplaint of
M dl and Enterprises, Inc., 886 F.2d 812, 815 (6th G r. 1989).

But even in nultiple-claimnt cases, admralty courts still
should allow state court clains to proceed under proper
stipulations. See Dammers & Vanderheide, 836 F.2d at 755-60.

Mul tiple claimants may reduce their clainms to the equivalent of a



single claimby agreeing and stipulating as to the priority in
which the claimants will receive satisfaction against the

shi powner fromthe [imted fund. S&E Shi pping Corp. v.
Chesapeake & O R Co., 678 F.2d 636, 644 (6th Gr. 1982). Under
such stipulations, "the state court proceedi ng could have no
possi bl e effect on the [shipowner's] claimfor limted liability
inthe admralty court . . . ." Lake Tankers, 354 U S. at 152-
53, 77 S.C. at 1272-73. In that circunstance, "the provisions

of the Act . . . do not control. | d.



Frye and Bisso filed stipulations in this case,! and
Appel | ees Magnolia and its underwiters do not contest that these
stipul ations adequately protect Magnolia's interests. Rather,
the underwiters urge that the stipulations are inconplete
because the claimants failed to concede the underwiters' right
to litigate their liability inthe |[imtation action. The
underwriters further contend that the federal court has excl usive
jurisdiction to interpret their marine insurance policy. The
district court agreed with the underwiters' argunents, and

therefore decided to lift the stay of the limtation suit,

1 The claimants filed the follow ng stipul ations:

1. Claimants stipulate that in the event there is
judgnent (s) in any state court actions, in excess of
$230, 000, which is the value that . . . Mgnolia has
pl aced on the limtation fund, plus pending freight, in
no event will the clainmnts, separately or together,
execute or enforce any judgnent(s) insofar as sane
woul d expose Magnolia to liability in excess of
$230, 000, plus pending freight.
2. Cl ai mants concede that this court has exclusive
jurisdiction to determ ne Magnolia's statutory right,
as vessel owner or owner pro hac vice, to exoneration
fromor |limtation of liability under 46 U . S.C. § 183
et seq., and, relatedly, the proper value of the
[imtation fund.
3. Cl aimants waive res judicata with respect to al
clains relating to the issue of Magnolia's statutory
right of exoneration fromor limtation of liability,
based on any judgnent(s) in state court.
4. Claimants stipulate that the claimof E. N Bisso &
Son, Inc. shall have irrevocable priority over al
ot her cl ai ns.
5. Cl aimants stipul ate that Barbara Bordel on Frye's
claimshall have irrevocable priority over all other
clainms, once E.N. Bisso & Son's claimis satisfied.
6. Cl aimants specifically reserve their right to
challenge in this court the value of the limtation
fund, which Magnolia has averred is $230, 000, plus
pendi ng freight.




proceed with the declaratory judgnent suit, and enjoin the
claimant's state court suit against Magnolia and the
underwriters.
A THE ADM RALTY PROCEEDI NG AND THE UNDERWRI TERS

W first note that the Act itself affords the underwiters
no right of limtation. Maryland Casualty Co. v. Cushing, 347
U S. 409, 421-22, 433, 74 S.Ct. 608, 615 (1954). See also 3
Benedict on Admralty 8 45 at 5-37 (Decenber 1989) (only "owner"
or "charterer” may |limt liability). Therefore, the underwiters
have no statutory basis to demand shelter in the claimnts
stipulations which are required to protect the shipowner's
rights. Two "R" Drilling, 943 F.2d at 578; Damers &
Vander hei de, 836 F.2d at 756-57. A maritinme insurer's right to
limt its liability depends upon the terns of its contract of
i nsurance.

The district court stated its opinion that the

claimants cannot stipulate that their clains do not

exceed the value of Magnolia Marine's vessel w thout

al so applying that stipulation to Magnolia Marine's

insurers . . . [and] a resolution of the policy

| anguage in favor of the insurers would nean those

i nsurers have the sanme standing to limt their

liability as do their assureds.
Magnolia Marine, 755 F. Supp. at 152-53 (footnote omtted)
(enphasi s added). The district court erroneously assuned that a

liability-limting termin a marine insurance policy gives the

underwiters standing under the Act to assert limtation



defensively and require protective stipulations fromclaimnts.?2
Because the underwiters' rights are purely contractual, and the
validity of the liability-limting termin the policy at issue is
di sputed, the underwiters are not entitled to a stipulation in
their favor. Only if the disputed termwere already adjudicated
in their favor could the underwiters colorably demand such a
stipul ation, based on the judgnent interpreting the policy and
not on the Act.

The underwiters also argued below that they are entitled to
a federal forumfor interpretation of the alleged liability-
limting termof Magnolia's insurance policy. On appeal, the
underwiters repeatedly refer to the exclusive jurisdiction of
federal courts to interpret marine policies. It is true that
admralty jurisdiction enconpasses issues arising frommarine
i nsurance contracts. Insurance Co. v. Dunham 78 U S. (11 wall.)
1, 24, 20 L.Ed. 90, 97 (1871); O fshore Logistics Services., Inc.
v. Miutual Marine Ofice, Inc., 639 F.2d 1168, 1170 (5th Cr. Unit
A 1981); International Sea Food Ltd. v. MYV Canpeche, 566 F.2d
482, 485 (5th Cir. 1978); but cf. WIlburn Boat Co. v. Fireman's
Fund Ins. Co., 348 U. S. 310, 313-14, 75 S.C. 368, 374 (1955)

2 Crown Zellerbach, read in the context of O ynpic Tow ng
Corp. v. Nebel Tow ng Co., 419 F.2d 230 (5th Cr. 1969), which
Crown Zel |l erbach overrul ed, establishes that a liability-limting
termin a marine insurance policy gives rise to a valid policy
defense, and that a direct-action plaintiff may not successfully
chal | enge such a policy termon the grounds that the term
contravenes either Louisiana' s direct action statute, or
Loui siana's | aw regardi ng personal defenses. 783 F.2d at 1301-
02. Crown Zell erbach does not hold that an insurer is entitled
to literal standing under the Limtation Act.

10



(noting broad regul atory power Congress reserved to states
concerning insurance). And the claimants do not dispute that the
underwiters' policy inthis case is a contract wthin the
admralty jurisdiction

The district court concluded that the underwiters can
demand the federal forumto interpret their policy, but we know
of no authority for this proposition. Rather, federal courts
have jurisdiction over contract actions, including those arising
frommarine insurance policies, concurrent with any ot her common
| aw courts having jurisdiction for that purpose. See 1 Benedict
on Admiralty 8122 at 8-6, 8123 at 8-10 (1992). And "[s]tate |aw
governs construction of marine insurance contracts except where
it is displaced by admralty law " Enployers Ins. of Wausau v.
Trotter Tow ng Corp., 834 F.2d 1206, 1210 (5th Cr. 1988). Thus,
both the Louisiana court and the federal court have jurisdiction
to interpret Magnolia's insurance policy.

The underwiters also argue that policy interpretation
belongs in federal court because this case poses a conflict
between admralty |law and state law. The underwiters contend
that this conflict arises because direct action could allow the
claimants to recover damages against the underwiters in excess
of the [imtation fund if their policy lacks a liability-limting
term Interpretation of the disputed termthus brings this
conflict to bear. And where admralty |law and state | aw

conflict, federal |aw nust prevail. WIburn Boat, 348 U.S. at

11



314, 75 S. . at 370. Consequently, the underwiters argue,
this conflict mandates excl usive federal jurisdiction.

We disagree. To date, the Suprene Court has found no
conflict between the Louisiana direct action statute and federal
law. Cushing, 347 U S at 423, 74 S.Ct. at 615. And we think
that, because the Limtation Act protects only the owner, the Act
does not preclude the claimnt fromrecovering nore than the
value of the limtation fund froma party not entitled to claim
the Act's protection. |If an insurer fails to contract for the
right tolimt liability, its direct action liability may exceed
the value of the limtation fund wi thout transgressing admralty
law.® But interpreting the Louisiana marine insurance contract
at issue in this declaratory judgnent action is a task for the
Loui si ana courts.

The underwiters further argue that the interpretation of a
marine insurance policy is necessarily related to limtation, and
t herefore should be undertaken by the admralty court. Wile the
stipulations filed in this case properly acknow edge excl usive
admralty jurisdiction of all issues "related to" limtation, we
think that this | anguage conpels the federal forumonly as to
i ssues affecting the shipower's right to limtation, such as
ownership, privity, know edge, and valuation. See Guillot v.

Cenac Towi ng Co., 366 F.2d 898, 906 (5th G r. 1966) (noting

3 Wiile Louisiana |aw may dictate special contours for the
drafting of an effective liability-limting policy term we find
it inconceivable, as a matter of contract |aw, that a shi powner
and an insurer would not attenpt to include such a term

12



hazard that extra-limtation proceeding nay trespass on "the

excl usive domain of the Admralty in adjudicating . . . privity
and knowedge . . . ."). And the fact that an insurance policy's
liability-limting termmay refer to the federal limtation

court's decision does not nmake the interpretation of that term
"necessarily related" to the ower's [imtation rights so as to
bring policy interpretation within the exclusive federal
jurisdiction.

Nor do we think that Crown Zell erbach affords insurers the
right to an exclusive federal forumor to a concursus of clains.
The district court said:

Magnolia and its insurers argue that the policy

| anguage is necessarily a limtation issue. I f the
state court determnes that the [rel evant |anguage] is
contained in the policy, the state proceeding can go no
further, since Magnolia Marine and its insurers would
all then be entitled to attenpt to limt their
liability in this court. [citing Crown Zellerbach].
Conversely, in the event that the state court

determ nes the [rel evant |anguage] is not contained in
the policy, Magnolia and its insurers would be subject
to a potential judgnent w thout having had the benefit
of attenpting to limt liability, an exclusively
federal renmedy. . . . Depending on the construction of
the particular policy | anguage, an insurer nmay be
subject to the protections of the Limtation Act

Magnolia Marine, 755 F. Supp. at 152 (enphasis added). Wile the
district court recogni zed the problem of protecting the

shi powner's i nsurance when a clainmant has a direct action, see
Cushing, 347 U.S. at 423-27, 74 S.C. at 615-17 (dark, J.,

concurring) (describing problem, the district court erred in

13



attenpting to solve that problem by nerging Magnolia's statutory
l[imtation rights with the insurers' contractual rights.*

The claimants' stipulations sufficiently protect Magnolia's
ri ghts and acknow edge the proper federal jurisdiction.
Therefore the district court should allow the claimnts to
proceed with their state court action, under the saving-to-
suitors clause. But because the stipulations do not protect
Magnolia fromthe potential depletion of its insurance coverage,
the claimants nust first take steps to preserve that coverage, as

we di scuss next.

C. PRESERVATI ON OF SHI POAMNER' S | NSURANCE COVERAGE

4 The court cited McDonough Marine, 749 F. Supp. at 133,
in support of its conclusion that the insurers enjoy Limtation
Act standing. |In that case, wongful-death plaintiffs sued the

barge owner and the barge manufacturer in state court. The
manufacturer filed its cross-claimagainst the ower in the
owner's subsequent limtation action. The manufacturer then
asked the admralty court to stay the state court clains agai nst
t he manuf acturer because of the exclusive jurisdiction and
concursus provisions of the Act. The MDonough court determ ned
that it could not enjoin proceedings "in which claimnts seek
remedi es against parties not subject to the Limtation Act's
protections.” 1d. at 133.

The district court in this case also noted McDonough's
di scussion of In re Brent Tow ng Co., 414 F. Supp. 131 (N.D. Fl a.
1975). Brent Towing dealt with claimants' efforts to lift the
stay of their state court clains against a vessel insurer in
Fl orida, which does not permt a separate direct action against
insurers. |d. at 132-33. Apparently |acking the necessary
stipulations, the Brent Towi ng court was forced to stay
claimants' state court proceedi ngs agai nst the owner, and then
agai nst the insurer as well because the insurer could not be sued
apart fromthe owner. So neither Brent Towi ng nor MDonough
supports the underwiters' right to demand |[imtation, concursus,
exclusive federal jurisdiction, or stay of state court
proceedi ngs in a case where stipul ations adequately protect the
shi powner.

14



Al t hough Congress intended the Limtation Act to benefit the
shi pping industry, it declined to extend protection to many
categories of industry actors. Cushing, 347 U S. at 421-22, 433,
74 S.C. at 615, 621. See also 3 Benedict on Admralty 8 45 (Act
does not protect tinme charterers, ship agents, nmasters, seanen
etc.). In fact, the Act does not prom se shipowners freedom from
liability, but only limted liability. Lake Tankers, 354 U. S at
152-53, 77 S.Ct. at 1272-73.

Magnolia argues that it nmay contract for freedom from
liability by purchasing insurance, and therefore insurance policy
interpretation is necessarily related to limtation. Indeed, a
majority of the Cushing court recognized that a shipowner is
entitled to insure its investnent, and that depriving the
shi powner of its insurance would conflict wth the policy of
limted liability. See Cushing, 347 U S. at 418-19 (Frankfurter,
J.); id at 424 (dark, J., concurring). W recognize that
Magnolia m ght | ose insurance protection if Louisiana furnishes
Frye a direct action.® Assumng that the underwiters sonehow
are unable to limt their liability contractually, and assum ng
that Magnolia is entitled to limtation, then a judgnent in the
direct action for damages against the underwiters, for an anount

exceeding both the imtation fund and the policy coverage, could

5> W profess no opinion on the availability of direct
action against a marine underwiter in Louisiana under the type
of contract at issue in this case, because that question is not
bef ore us on appeal.

15



encroach upon the coverage available to Magnolia.® If this
judgnent is entered before the limtation action, the judgnment
coul d effectively deplete Magnolia's coverage bel ow t he anount of
the limtation fund. Cushing, 347 U S. at 418-19, 74 S.Ct. at
613; Cuillot, 366 F.2d at 904.

Recogni zing the problem this court has safeguarded
shi powners' policy rights in a direct action case by foll ow ng
Justice dark's reconmended procedure.’ To avoid depletion of

the owner's coverage, this court has required the limtation

6 If an underwriter's policy capped coverage at $100, 000
and the admralty court limted the insured shipowner's liability
to $5,000, then a claimof $110,000 m ght endanger coverage in a
direct action in the following manner. |If the state-court direct
action proceeded first to a judgnent of liability and damages in
t he amount of $110, 000, and the insurer paid the policy limt of
$100, 000 in satisfaction of that judgnent, then the underwriter
woul d have no further liability to the shipowner. The clai mant
could then proceed in the admralty court against the shi powner
to recover the additional $10,000. |If the admralty court then
set the shipowner's liability at $5,000, the shipowner would be
liable to pay the claimnt $5,000, but could no | onger recover
fromthe underwiter. The shi powner woul d have received the
protection of the Limtation Act, but not the protection of his
i nsurance coverage because it was depleted in the direct action.

" Justice Cark protected the shipowner's coverage by
"requir[ing] that the [imtation proceedi ng be concluded first
and the owner's liability settled under it. The . . .
[underwriters] could then discharge this liability, to the extent
their policies covered it, by paying into the limtation
proceedi ng the proper sum The door would then be left open for
prosecution of direct actions against the insurance conpani es on
the remai ning coverage of the policies. 347 U S. at 425. In
Col eman v. Jahncke Service, Inc., 341 F.2d 956, 960 (5th Cr
1965), this court recogni zed that Cushing requires, if nothing
el se, that shipowners be protected fromlosing their insurance
coverage when that coverage is threatened by a direct action.
And Cushing "establishes a procedure to be followed by | ower
courts in handling simlar cases until the Suprenme Court further
clarifies the issues.”" Ex parte Tokio Marine & Fire Ins. Co.,
322 F.2d 113, 115-16 n.6 (5th Cr. 1963).

16



action to precede the direct action. Cuillot, 366 F.2d at 905.
Structuring the litigation according to Cushing and QGuil | ot
avoi ds potential unfairness by giving the limtation court the
first opportunity to allocate insurance proceeds to cover as much
ri sk as the shi powner contracted to shift to insurers. And this
approach avoi ds expanding the Limtation Act's coverage beyond
what Congress has stated and our authorities have sancti oned.

Consequently, we require the district court to continue the
stay of Frye's state court suit against Magnolia and its
underwiters, until the court has taken such steps as it deens
necessary to protect Magnolia's contractual rights. W recognize
that Justice Oark's Cushing chronology is not the only possible
strategy, and that other nethods may achi eve an equi val ent
result. For exanple, the court mght permt clainmants to
stipulate Magnolia's priority claimto insurance proceeds in the
event that Magnolia is entitled to limtation and the insurers
are subject to direct action.
D. THE DECLARATORY JUDGVENT ACTI ON

We sua sponte consider whether we have authority to review
the district court's denial of the clainmants' notion to dismss
the declaratory judgnent suit. Oiiginally, Magnolia's
underwiters filed a separate suit under the Declaratory Judgnent
Act, claimng the right to the federal forumfor the
interpretation of Magnolia's policy. The district court
consolidated that suit with Magnolia's suit for limtation of

liability. 1In the consolidated proceeding, the district court

17



entered its order granting the injunction fromwhich the
claimants appeal. This sane order al so vacated the stay of the
[imtation proceeding and denied, on the nerits, the claimants
motion to dism ss the declaratory judgnent suit. |In this order,
the district court explained that it decided to reopen the
limtation proceedings and enjoin the state court proceedi ngs for
three reasons: (1) the underwiters have the right to seek
limtation of their liability in federal court; (2)
interpretation of the underwiters' insurance policy is
necessarily a function of the limtation proceeding; and (3) the
claimants failed to file stipulations protecting the
underwiters' limtation rights. Al three of these reasons are
predi cated upon the right of the underwiters to their
declaratory judgnent as a product of their limtation of
liability rights. W have rejected that predicate. The ground
for denying the dism ssal of the declaratory judgnent suit, being
precisely the sane, nust be |likewi se rejected in this decision.
28 U.S. C. 81292(a)(1) provides the basis for appeal of
interlocutory injunctions entered in the course of limtation
proceedi ngs, Treasure Salvors, Inc. v. Unidentified Wecked and
Abandoned Sailing Vessel, 640 F.2d 560, 565 (5th Gr. 1981), and
the clai mants brought this appeal under that authority. And "an
order granting or refusing an injunction brings before the
appellate court the entire order, not nerely the propriety of
injunctive relief, and [the appellate court] may decide the

merits" so long as concerned "only with the order fromwhich the

18



appeal is taken." Marathon Ol Co. v. United States, 807 F.2d
759, 764 (9th Gr. 1986). But our jurisdictionis not limted to
the specific order appealed from Deckert v. |Independence Shares
Corp., 311 U S. 282, 287, 61 S.Ct. 229 (1940), and we nmay revi ew
all matters which "establish the i medi ate basis for granting
injunctive relief." See C. Wight, A Mller, E. Cooper & E
Gressnman, Federal Practice and Procedure 83921 (1977).8

In this case, the district court initially enjoined the
state court proceedings according to the Limtation Act. The
court lifted this injunction, but later reinstated it after
deciding that the underwiters could claimthe Act's protection
for thenselves and litigate policy coverage in federal court as

part of Magnolia's |limtation suit. To consider the claimants

8 Federal appellate courts have invoked the doctrine of
pendent appellate jurisdiction to consider issues contained in
collateral orders that are related to an appeal abl e order, once
the court has taken jurisdiction of the appeal abl e order and
found "sufficient overlap in the factors relevant to [the
appeal abl e and nonappeal abl e] issues to warrant [the] exercise of
pl enary authority over the appeal."” San Filippo v. U S. Trust
Co., 737 F.2d 246 (2nd G r. 1984), quoting Sanders v. Levy, 558
F.2d 636, 643 (2nd Gr. 1976), rev'd on other grounds,
Oppenhei ner Fund, Inc. v. Sanders, 437 U S. 340, 98 S. . 2380
(1978); Scarlett v. Seaboard Coast Line R Co., 676 F.2d 1043,
1052 (5th Gr. 1982). In Marathon GOl Co. v. United States, 807
F.2d 759, (9th Cr. 1986), the court ruled that orders separate
froman injunction-granting order would be consi dered on appeal
if "inextricably bound up" with the injunction. Id. at 764. An
order may be inextricably bound up with the injunction if the
injunction requires the appellant to conply with that order, Id.,
or if "separate consideration would involve sheer duplication of
effort by the parties and [the] court,"” Patterson v. Portch, 853
F.2d 1399, 1403 (7th Cr. 1988), or if the propriety of the
i njunction depends on the correctness of issues resolved in the
ot her order summary, as in Sierra Club v. Departnent of
Transportation, 948 F.2d 568, 571 (9th Gr. 1991) (judgnent
i ssues upon which injunction was grounded are appeal abl e).
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appeal of the injunction under these circunstances, we have no
alternative but to consider whether Magnolia's underwiters had
| egal justification to demand a federal forumand limtation of
liability. The fact that the underwiters raised these issues
pursuant to a declaratory judgnent did not preclude the district
court from considering these issues in granting the injunction,
and does not now prevent us fromreviewing the district court's
decision to grant it. The district court's erroneous sanction of
the underwiters' clains was the i mmedi ate basis for enjoining
ot her proceedi ngs agai nst Magnolia. The fact that the district
court's order denying the notion to dismss the separate
declaratory judgnent suit would not be appeal able apart fromthe
i njunction does not affect our ruling. Because we think that the
district court erred in denying the claimants' notion to dism ss,
we reverse.”®

The district court's decision to grant declaratory relief is
di scretionary, and we review that decision for abuse of
discretion. Mssion Ins. Co. v. Puritan Fashions Corp., 706 F.2d
599, 601 & n.2 (5th Gr. 1983). W first note that the district
court erred as a matter of law when it refused to dism ss the
decl aratory judgnent action based on the conclusion that the

underwiters have the sanme standing as the insured shipowner to

 We think that our jurisdiction of the injunction allows
us to resolve all of the issues raised by the declaratory
judgnent suit. W choose to reverse rather than to remand a suit
Wi th no controversy renaining.
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limt liability, and to demand the federal forumto adjudicate
policy limtation.

In Rowan Cos. v. Giffin, 876 F.2d 26 (5th Gr. 1989), this
court set out the factors for district courts to consider in
deci ding whether to grant declaratory relief, or to stay or
dism ss a declaratory judgnent suit in deference to a state court
action involving the sane parties and issues. The court may deny
declaratory relief

because of a pending state court proceeding in which

the matters in controversy between the parties may

fully litigated, . . . because the declaratory

conplaint was filed in anticipation of another suit and

is being used for the purpose of forum shopping,

because of possible inequities in permtting the

plaintiff to gain precedence in tine and forum

or because of inconvenience to the parties or the

W t nesses.
ld. at 29 (citations omtted). "Fundanentally, the district
court should determ ne whether the state action provides an
adequate vehicle for adjudicating the clainms of the parties and
whet her the federal action serves sone purpose beyond nere
duplication of effort.” PPG Indus., Inc. v. Continental G| Co.,
478 F.2d 674, 682 (5th Cr. 1973), citing Brillhart v. Excess
Ins. Co., 316 U. S 491, 62 S.Ct. 1173 (1942). The district court
shoul d consi der denying declaratory relief to avoid "[g]ratuitous
interference with the orderly and conprehensive disposition of a
state court litigation" if "the clains of all parties . . . can

satisfactorily be adjudicated in [the state court] proceeding."

Brillhart, 316 U S. at 495, 62 S.C. at 1176.
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In this case, Frye's notice to the court of her intent to
file a direct action against the underwiters in state court
i mredi ately preceded and pronpted the underwiters' filing of
their declaratory judgnent suit. The underwiters are parties to
the state court suit, and the issues pertaining to liability,
direct action, and policy limtation may be fully adjudicated in
that action. These parallel suits may duplicate the litigation
of a difficult, unresolved question of Louisiana |aw regarding
the availability of direct action under a marine insurance policy
such as the one at issue in this case. And litigation of policy
coverage in the state court could be structured in a manner that
will not unduly inconvenience the parties.?

Di vested of their contentions regarding Limtation Act
standi ng and excl usive federal jurisdiction, the underwiters
demand decl aratory judgnent solely to obtain their preferred
forumin which to antici pate a defense that they could adequately
rai se against Frye in Louisiana court. This is inadequate to
support the decision to entertain a declaratory judgnent. See,
e.g., Mssion, 706 F.2d at 602-03 (no declaration where
convenient alternative forum capable of resolving issues in
di spute); Dresser Indus., Inc. v. Ins. Co. of North Anerica, 358
F. Supp. 327, 330 (N.D. Tex.), aff'd, 475 F.2d 1402 (5th Cr.

10 W anticipate that the federal court will resolve the
limtation action first and, if necessary, take steps to protect
t he shi powner's insurance coverage. Then the state court wll
try the issues of policy limtation, liability, direct action,
and damages.
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1973) (no declaratory judgnent suit nerely to obtain change of
tribunal).

In this case, the district court was aware that a state
court suit was pendi ng which would involve the sane parties and
i ssues as the proposed declaratory judgnent action, and that
interpretation of Magnolia's insurance policy is governed by
state law. The district court abused its discretion when it
chose not to stay or dismss the declaratory judgnent action to

avoi d duplicative and pieceneal litigation.

CONCLUSI ON

In sum we hold that the district court erred by enjoining
the prosecution of Frye's Louisiana suit, for the reason that the
claimant's stipulations did not extend to the shipowner's
underwiters. The district court further abused its discretion
by declining to stay or dismss the underwiters' declaratory
j udgnent action. W confirm however, that Magnolia's
contractual rights should be protected if necessary by enjoining
the state court suit until the limtation action is resolved.

We need not address whether Louisiana |aw affords Frye a
direct action against the underwiters on a policy of marine
i nsurance. The issue was not presented to the trial court and is
not properly before us.

The i njunction remains, pending remand and reconsi deration
by the district court.

REVERSED AND REMANDED
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DeMOSS, Circuit Judge, DI SSENTI NG

In the published opinion (Magnolia Marine Transport Co. V.

Frye, 755 F. Supp. 149 (E.D. La. 1991) fromwhich this appeal has
been taken, the Trial Court concluded its opinion by taking the
foll ow ng actions:

“I'T 1S ORDERED that the notion of defendants in
Civil Action No. 90-3053 to dism ss the declaratory
j udgnent action is DEN ED

"IT IS FURTHER ORDERED t hat the stay previously
ordered in Gvil Action No. 89-1361 on August 22, 1990,
is VACATED and clerk is DIRECTED to re-open G vil
Action No. 89-1361 and restore said case to the Court's
docket .

"I'T IS FURTHER ORDERED t hat all other proceedings
inthis matter, including the pending state court
action, involving Magnolia Marine and/or its insurers
are hereby ENJO NED pursuant to Rule F(3) of the Sup-
pl emental rules for Certain Admralty and Maritine
Cl ai ns, pending further orders of this Court.

"IT IS FURTHER ORDERED that plaintiff insurers in

the declaratory judgnent action file their notion for

summary judgnent on the issue of whether the insurance

policy |l anguage allows themto limt their liability

wthin thirty (30) days of receipt of this Oder."

Because | believe the Trial Court was correct in ordering
each of these actions, but perhaps did not articulate sufficient
reasons for its actions, | respectfully DI SSENT fromthe forego-

ing opinion of the panel majority and file the follow ng expl ana-

tion:
A Denial of the notion to dismss the declaratory
j udgnent action
While ordinarily a denial of a notion to dismss is not an
appeal abl e order, | accept for the purposes of this appeal the

24



portion of the panel opinion which sustains our appellate juris-
diction of this action by the Trial Court under 28 U. S. C
1292(a)(1). | disagree conpletely, however, wth the panel
opinion that the Trial Court abused its discretion by refusing to
di sm ss the declaratory judgnent action.

First of all as the Trial Court stated in footnote 2 on page
151 of its published opinion:

"Because the Court is, by this Oder, lifting
the stay of the Ilimtation case and enjoi ning
further state court proceedings, the notion
to dismss the declaratory judgnent suit on
the basis of the pending state court action
I's nmoot."

That nakes em nent good sense to ne. To dism ss the
declaratory action, and at the sane tine enjoin the prosecution
of the state court proceeding in which allegedly the sane issues
contenpl ated by the declaratory judgnent action could be tried,
certainly would not contribute to the efficient disposition of
the | egal issues between the parties. Mre inportantly, there
were uni que circunstances involved in this case which are not
involved in the typical case where appellate courts have revi enwed
the circunstances under which the federal district court may
entertain a declaratory judgnent suit: i.e. (i) at the tine the
decl aratory judgnent action was filed in the U S. District Court,
the limtations of liability action of Magnolia Marine was
already pending in that sane U S. District Court; and the
consequent fact that all of the parties, other than the plaintiff
underwiters in the declaratory judgnment action, were already

present before the same U.S. District Court; (ii) the fact that
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from August 3, 1988, when Magnolia Marine first filed its
limtation of liability suit until August 22, 1990, the state
court proceedi ng was stayed by reason of the automatic stay order
issued by the U S. District Court and that all discovery
depositions between the parties, regarding the circunstances of
the collision and the insurance coverages involved, were taken
pursuant to subpoenas issued by the U S. District Court in the
limtation of liability proceedings; (iii) the fact that at the
tinme the marine underwiters filed their declaratory judgnment
action in the federal court, they had not been brought into the
state court proceeding by Plaintiff Frye; (iv) the fact that the
state district court and the federal district court are separated
by only 10 bl ocks in downtown New Ol eans, which is the venue
selected by the plaintiff Frye; and (v) the fact that whether in
the federal district court or the state district court, the
i ssues regarding policy coverage in the declaratory judgnment
action would be governed by the sane state law, i.e., the
Loui siana Direct Action Statute.

For all of these reasons | think it was clearly within the
di scretion of the Trial Court to choose to entertain the
decl aratory judgnent action which is precisely what the Federal
Decl aratory Judgnent Statute says he nmay do.

B. Reopeni ng of the Limtation of Liability Proceedi ng

The second action which the Trial Court took is not really
addressed in the panel opinion, except to the extent that it is

necessarily the other side of the coin of the dispute about the
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Trial Court's issuance of the stay of the state court proceeding.
However, one cannot read the portion of the Trial Court's opinion
on page 151 which relates to the circunstances of the conference
on August 22, 1990, without sensing that the Trial Court feels
that counsel for all parties failed to properly advise the Court
as to the propriety of the actions which the Court took on that
day.

C. The Stay of the State Court Proceedi ng

In assessing the propriety of the Trial Court's action in
staying the state court proceedings, there are two circunstances
whi ch are determ native and nust be kept clearly in mnd: first,
in exercising the injunctive power, the Trial Court relied
expressly and exclusively on Rule F(3) of the Supplenental Rules
for Certain Admralty and Maritine Clainms and not on any general
i njunctive power derivative fromthe pendency of the declaratory
j udgnent action in the sane consolidated matter as the panel
opinion infers; and second, there were two claimants in the
limtation of liability proceeding, Ms. Frye for the death of
her deceased husband Joseph, and Bisso for the danages to its
vessel ; and the aggregate of their clains exceeded the val ue of
the Magnolia Marine vessel which is the subject of the [imtation
of liability proceeding. |In short, the exercise of the
i njunctive power was attendant to the standard and historic
powers given to the federal district court in limtation of
liability proceedings; and this was what is characterized as a

mul ti pl e-cl ai ns-i nadequat e-fund case. Since the decision in
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Pershing Auto Rentals, Inc. v. WlliamC. Gaffney, et al., 279

F.2d 546 (5th G r. 1960, John R Brown), the law of this Crcuit
has been fixed that trial of all clainms nust occur in the
limtation of liability proceeding when nultiple clains either
exceed the fund or there is reasonabl e apprehensi on that they
wll. There are only two special circunstances when a federal
court may permt a claimant or claimants to first try the issue
of liability vel non and damages in actions outside of the

limtation of liability proceeding: first, where there is only

one claimant, Langnes v. Geen, 282 U S. 531, 51 Sup. &. 243, 75

L. Ed. 520); and second, where there are nmultiple clainmnts who
stipulate that their clains in the aggregate do not exceed the
val ue of the vessel tendered in the limtation of liability

proceedi ng, Lake Tankers Corp. v. Henn, 354 U S. 147, 77 Sup. C

1269, 1 L.Ed. 2d 1246 (1957). The Trial Court in our present
case recogni zed that neither of these special situations
permtting trial outside of the limtation of liability
proceedi ng exist in the present case. If the Trial Court had
sinply termnated its discussion at that point, his ruling on
this action woul d have been unassail able, but the Trial Court
went on to discuss the need for the stipulations filed in this
case to address rights of the marine underwiters. It was that
addi tional | anguage which pronpted the panel majority to spend an
i nordi nate amount of tinme explaining (i) why marine underwiters
are not entitled to the benefits of the Limtation of Liability

Act; (ii) why the marine underwiters are not entitled to
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concursus of clains; and (iii) why the District Court erred in
"merging Magnolia's statutory limtation rights wth the
insurer's contractual rights,” all of which is unnecessary and
immaterial. Bottomline, this Crcuit has never approved the
formand content of a stipulation to be filed by a claimant in a
mul tiple-claim

i nadequat e-fund case because all of those cases are to be first
tried in the limtation of liability proceeding. To the extent
that the panel opinion seens to say that the Trial Court should
devise an alternate formof stipulation, | suggest that the panel
is maki ng new | aw i nconsistent with settled precedent in this
Crcuit.

Furthernore, the stay order as issued by the Trial Court
prohi bits state court actions against "Magnolia Marine and/or its
insurers". There is clear and express authority in this Grcuit
for that injunctive relief applying to both the shi powner,

Magnolia Marine, and its marine insurers. Quillot v. Cenac

Towi ng Co., 366 F.2d, 898 (1966). Speaking for this Court in
t hat case, Judge John R Brown st ated:

"That nmeans that as to the direct action

agai nst the insurers of the shipowner as

such, the injunction was proper and the trial

t hereof nust be stayed until disposition of

the limtation proceedings." at p.905.
Consequently, even it the panel majority is correct that the
Trial Court erred in not dismssing the marine insurers
decl aratory judgnent action, the Frye and Bisso clainmants are

still not entitled to try first their suit against the nmarine
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underwiters in a state court proceedi ng under the Louisiana
Direct Action Statute.

Finally, | want to register ny disagreenent with the
i nference, which the panel opinion attenpts to create on page 12
of its opinion, that the issues to be litigated in the Federal
Limtation of Liability Proceeding relate only to "issues
affecting the shipowner's right to limtation, such as ownership,

privity know edge, and valuation. See Quillot v. Cenac Tow nq,

366 F.2d 898, 906 (5th Cir. 1966)." First of all, the Quillot
opi ni on, as nentioned above, should have been cited by the panel
majority (but was not) for the proposition that the injunctive
relief issued by the District Court under Rule F(3) against any
direct action in the state court was proper equally as to the
marine insurers as to the owner of the vessel involved in the
limtation of liability proceeding. Rather the panel opinion
sel ects a phrase out of the second part of the Guillot opinion
dealing with the propriety of a sinmultaneous state court action
agai nst the corporate officers of the Shipowner and converts that
sel ected phrase froma specific recognition, of two elenents
(privity and knowl edge) which are clearly exclusive to the
limtation of liability proceeding, to a general classification
of all exclusive elenents which it is not. In ny view, the

el enments of "fault and liability" are absolutely essenti al

el ements of the determ nation of the shipowner's right tolimt
liability. Certainly in this case involving collisions in

Loui si ana waters between three navigating vessels and the
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potential of a direct action in state court against narine
underwiters, the words of Justice Cark in effecting the
conprom se in Cushing are controlling and determ nati ve:

"Qur only interest is to nake certain that such actions
[ agai nst i nsurance conpani es under the Loui siana Direct
Action Statute] do not interfere with the Federal
Limtation Proceeding. To do this we need only require
that the limtation proceeding be concluded first and
the owner's liability settled under." p.425 (enphasis
added)

| believe, therefore, that the panel opinion "nuddi es" what
| thought would have been the "settled waters" of our Crcuit's
juris prudence that trial inthe [imtation of liability
proceedi ng woul d enconpass all issues relevant to a determ nation
of whether the shipowner is entitled to be exonerated from or
limted as to its liability for the casualty involved. | think
the panel opinion is in error in suggesting that such a
determ nation can be nmade "only as to issues affecting the
shipowner's right to limtation, such as ownership, privity,
know edge, and val uation"” w thout including all issues regarding

liability.

31



