IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

NO. 91-3214

KENNETH FOY,
Peti ti oner- Appel | ant,
vVer sus
J. F. DONNELLY, in his official capacity
as Warden of the Washi ngton Correctional
Institute and WLLIAM J. GUSTE, ATTORNEY
GENERAL, STATE OF LOUI SI ANA,

Respondent s- Appel | ees.

Appeal fromthe United States District Court
for the Eastern District of Louisiana

(April 21, 1992)
Before POLI TZ, Chief Judge, SMTH, G rcuit Judge, and FlI TZWATER,’
District Judge.
FI TZWATER, District Judge:

In this appeal froma judgnent denying habeas relief, we
determ ne whether the content of a non-testifying acconplice's
confession was disclosed to the jury to the extent necessary to
violate petitioner's Sixth Arendnent Confrontation C ause rights.
We al so deci de whether the evidence is sufficient to sustain a

conviction for arned robbery and whether the state prosecutor

"‘District Judge of the Northern District of Texas, sitting
by desi gnati on.



engaged in m sconduct to the degree necessary to warrant
collateral relief.
I

Petitioner Kenneth Foy ("Foy") and John Shel bia (" Shel bi a")
were charged by bill of information in Louisiana state court with
two counts of armed robbery. Shel bia pleaded guilty and Foy went
to trial.

On March 27, 1985 Shel bia entered a Church's Fried Chicken
restaurant |ocated at Washi ngton Avenue in New O| eans after
closing.! He robbed the establishnent between 12:00 m dni ght and
1:30 a. m, obtaining several hundred dollars in cash. Shelbia
put a gun to the head of a restaurant enployee, warning her he
woul d kill her if she did not give himthe noney. Shel bia then
made her and two ot her enpl oyees |ie down on the floor.
Therefore, none of the enpl oyees could see which way Shel bia went
when he departed follow ng the robbery, or whether he left on
foot or by notor vehicle. Two of the three enployees (the only
two who testified at trial) expressly stated that Shel bia -- not
Foy -- was the man who robbed the Washi ngt on Avenue restaurant.

An enpl oyee reported the robbery to the New Ol eans Police
Departnent. O ficer Ml Cerretts ("Oficer Gerretts"), who was

assi gned the nightwatch in robbery, responded to the report. He

Weé recount the evidence in the light nost favorable to the
state. See Wiitnore v. Maggio, 742 F.2d 230, 232 (5th Cr. 1984)
(federal habeas court considers all evidence in the |ight nobst
favorabl e to prosecution when determ ni ng whet her evi dence
adduced in state court trial is sufficient to sustain
convi ction).




interviewed the w tnesses, obtaining a physical description of
Shel bia and | earning $694.00 dollars ($674.00 in bills and $20 in
quarters) had been taken.

O ficer CGerretts departed the scene and went to a Church's
restaurant at another |ocation. This store was cl osed and
everyone was gone, so he proceeded to the Church's Fried Chicken
restaurant |ocated at Earhart and Monroe streets. As it turned
out, Shel bia had gone there too, in order to rob the assistant
manager at gunpoint. There were five enployees at the Earhart
| ocation. At trial, the assistant manager positively identified
Shel bia as the | one gunman. No witness identified Foy as
entering the prem ses.

No enpl oyee could testify how Shel bia | eft the establishnent
because he forced theminto the store's cooler. But Oficer
Cerretts saw the getaway. As he passed the Earhart Street store
he observed a green and white Ford parked directly across the
street. A subject -- whom O ficer Gerretts later identified as
Foy? -- was sitting behind the wheel. The officer went a bl ock
down the street, parked with his lights out, and observed the
car. About two mnutes later, the driver illum nated the car
lights and pulled his vehicle directly in front of the Church's
Fried Chicken restaurant. A suspect -- later identified as
Shel bia -- ran out the back of the store and junped in the car

before it sped off.

2O ficer Gerretts positively identified Foy at trial.
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O ficer Gerretts pursued the fleeing autonobile, activating
his lights and siren. He also radi oed the dispatcher that he was
gi ving chase, relaying pertinent information concerning the
suspects' vehicle. Foy eventually lost control of the
autonobile. Wen the car cane to a stop, Foy and Shel bia exited
and started running. A back-up police unit of two officers
arrived at the scene at this nonent. One officer pursued Foy on
foot and the other ran after Shelbia. Oficer Gerretts renai ned
in his squad car and chased Foy for about one-quarter block. As
he ran, Foy | ooked back at Oficer Cerretts. Because Foy was not
wat chi ng where he was going, he ran into a fence |ocated on a
parking |ot.

When Foy hit the fence he dropped to the ground. A gun fel
by his side.® Oficer Gerretts junped out of his squad car,
pul l ed his service revolver, and ordered Foy to halt and not to
move. Foy hesitated w thout noving for about five to ten seconds
and | ooked at O ficer Gerretts. The officer again instructed him
not to nove, then Foy suddenly bolted and ran down the hi ghway.*
O ficer Gerretts and a backup officer pursued Foy, but he was
abl e to escape.

Oficer Gerretts then placed Shel bia under arrest and cal |l ed

for a crime lab vehicle to recover and process the evidence. He

3O ficer Gerretts testified at trial that he knew Foy had
the gun in his possession when he dropped it.

A ficer Gerretts testified the approximate tinme | apse from
the point Foy was running in front of his squad car until he got
up and ran away was approxi mately one m nute.
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returned Shelbia to the Earhart store where the w tnesses
identified him The officer infornmed Shel bia he was under arrest
for armed robbery and advised himof his rights. Shelbia told

O ficer Gerretts he wanted to give a statenent.

A crime scene technician collected noney fromthe getaway
vehicle as well as the gun that Foy dropped by the fence. After
the police obtained a search warrant, another officer conducted a
search of the vehicle. Fromthe trunk the officer renoved a
| arge anobunt of U S. currency, two rolls of quarters, and a
shirt. The currency totaled $674.00. Fromthe fl oorboard of the
vehicle an officer collected $132. 00 and $456.00 in currency and
coi n.

Oficer Gerretts applied for a warrant to arrest Foy and
presented it to a magistrate judge, who issued the warrant. The
of ficer also checked the serial nunber of the handgun and
determned it was registered to Harold Foy, petitioner Foy's
father. Oficer Gerretts verified the autonobile registration on
the getaway car and determ ned the vehicle was registered to
Thelma J. Foy, petitioner's nother.

A jury convicted Foy of two counts of arned robbery,
foll owi ng which he was sentenced to concurrent 20-year terns of
i nprisonnment. He appeal ed the convictions directly, challenging
the sufficiency of the evidence and the state's use at trial of
Shel bia's confession. The Louisiana court of appeal affirmnmed

Foy's convictions. See State v. Foy, 529 So.2d 168 (La. C. App.




1988) (table). Foy did not seek review in the Louisiana Suprene
Court.

Foy thereafter sought collateral relief in the Louisiana
courts, presenting the sane two argunents as well as a third
ground based upon prosecutorial msconduct. The trial court and
internmedi ate court of appeal denied relief, as did the Louisiana

Suprene Court, see State ex rel. Foy v. Donnelly, 560 So.2d 6

(La. 1990), with two justices voting to grant the wit. Having
exhausted his state renedies, Foy filed a habeas petition in U S.
District Court seeking relief pursuant to 28 U . S.C. § 2254. The
district judge denied the application but granted a certificate
of probabl e cause. This appeal followed.
I
Foy first challenges his convictions on the ground that the
state violated his Sixth Amendnent right of confrontation by
usi ng Shel bi a's confessi on.
A
It is a fair inference fromthe trial record that the
state's initial strategy for obtaining a conviction of Foy was to
i ntroduce evidence establishing that Shel bia was the individual
who entered each Church's Fried Chicken | ocation and then cal
Shel bia as a witness to incul pate Foy. The state would then
corroborate Shelbia's testinony with evidence that Foy was the
getaway driver in the second robbery, that he was carrying a
handgun registered to his father and driving an autonobile

registered to his nother, and that physical evidence found in the



abandoned vehicle -- in currency and coin -- generally matched
that taken during the two robberies. This approach went awy,
however, when Shel bi a bal ked and refused to testify.® The state
then shifted gears, in a manner that Foy now contends viol ated
his Confrontation Cl ause rights. After presenting as W tnesses
the individuals who were robbed at gunpoint at the two | ocations,
ot hers who were present during the robberies, and a crine scene
technician, the state called Shelbia as a witness. Wen he
refused to testify, the state called Oficer Craig Rodreigue
("Rodreigue") to the stand. He testified he was assigned to the
robbery division on March 27, 1985 and was present when Shel bi a
gave a "confession." Foy's counsel objected to this |ine of
gquestioning in an unreported bench conference and the trial court
gave Foy a runni ng objection.

In a series of several questions, seven of which contained

the word "confession," the prosecutor inquired of Oficer
Rodr ei gue whether: Shel bia had given a confession in the
officer's presence; officers present had handguns during the
taking of the confession; Shel bia was forced, threatened, or
intimdated during the taking of the confession; Shel bia was
prom sed anything if he gave a confession; an officer told

Shel bia "things will go easier on you" if he gave a confession;

and whet her the confession was taken down and recorded or typed

out. O ficer Rodreigue did not use the term"confession" in his

SShel bia did appear in court to be identified by w tnesses
as the lone robber of the two stores and as the individual who
gave a statenent regarding the robberies.
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answers to these questions or in the balance of his testinony.
The prosecutor also referred to the docunent in another series of
guestions as a "statenent." Oficer Rodreigue then nade an in-
court identification of Shelbia as the individual who gave the
officers the statenment. The content of the "confession" or
"statenent” was not disclosed to the jury.

After next calling an officer who searched the trunk of the
getaway car, and recalling the crine scene technician, the state
put on Oficer Gerretts. The state first elicited testinony
concerning the officer's response to the Washi ngt on Avenue
robbery, brief stakeout at the Earhart |ocation, pursuit of Foy
and Shel bi a, individual chase of and encounter with Foy, and
apprehensi on of Shel bia. The state then posed the follow ng
gquestion that Foy contends violated his Sixth Amendnent rights:

Q Al right. Now, subsequent to your
i nvestigation and after your taking of
this particular statenent did you nmake
an arrest warrant out for Kenneth Foy?
A Yes, sir, | did.
Foy argues his right of confrontation was abridged when the state

made repeated use of the term"confession,"” |inked the issuance
of an arrest warrant for Foy to Shelbia's statenent, and
enphasi zed to the jury in closing argunent that Foy was "just as

guilty as John Shelbia."® He urges the state has failed to offer

W accord little significance to this statenent. The
prosecut or advanced this argunent to explain that under Louisiana
law, a principal is equally guilty of an offense. It is apparent
fromthe record that the state intended no specific reference to
Shel bia's confession. W do not, therefore, address this
contention further.



a plausible basis for this trial tactic except as an
i nperm ssi ble nmeans to establish Foy's guilt from Shel bia's own
wor ds.
B
When an acconplice does not testify at trial, the Sixth
Amendnent Confrontation Cl ause prohibits the prosecution from
using the acconplice's confession agai nst a defendant, unless the

prosecution successfully rebuts the weighty presunpti on of

unreliability that attaches to such evidence. See Lee v.
IIlinois, 476 U S. 530, 543, 546, 106 S.C. 2056, 2063, 2065
(1986); Douglas v. Al abama, 380 U. S. 415, 419, 85 S.Ct. 1074,

1077 (1965). A primary interest secured by the Confrontation
Clause is the right of cross-examnation. |d. at 418, 85 S. C

at 1076. When a confession incrimnates the defendant, but the
one who has confessed is not available as a witness, the critical
ri ght of cross-exam nation secured by the Confrontation C ause is
abridged. See id. at 419, 85 S. Ct. at 1077. Thus in a joint
trial, the Confrontation C ause prevents the prosecution from

i ntroduci ng a codefendant's confession incul pating a def endant

when t he codefendant does not testify. Bruton v. United States,
391 U. S, 123, 127-28, 88 S.Ct. 1620, 1623 (1968). Under such
circunstances the codefendant is not avail able for cross-

exam nation. The defendant agai nst whomthe confession is used
is deprived of Sixth Anendnent rights. [|d. at 126, 88 S. . at
1622.



"The right to confront and cross-exam ne w tnesses is
primarily a functional right that pronotes reliability in
crimnal trials." Lee, 476 U S. at 540, 106 S.Ct. at 2062.
Confrontation ensures that witnesses will give statenents under
oath, thereby inpressing themwth the seriousness of the matter
and guarding against the lie by the possibility of the penalty of
perjury. Confrontation also forces witnesses to submt to cross-
exam nation, the "greatest |egal engine ever invented for the
di scovery of truth,"” and permts the jury who decides a
defendant's fate to observe the deneanor of the w tness naking
the statenent, thus aiding the jury in assessing credibility.

Id. (quoting California v. Geen, 399 U S. 149, 158, 90 S. C

1930, 1935 (1970)). "[T]his truth-finding function of the
Confrontation C ause is uniquely threatened when an acconplice's
confession is sought to be introduced against a crim nal

def endant wi thout the benefit of cross-examnation." 1d. at 541,
106 S.Ct. at 2062.

Moreover, "the arrest statenments of a codefendant have
traditionally been viewed with special suspicion" due to the
codefendant's "strong notivation to inplicate the defendant and
to exonerate hinself." [1d. A codefendant's statenents about
what the defendant said or did are thus considered | ess credible
than ordi nary hearsay evidence. 1d. (citing Bruton, 391 U S. at
141, 88 S. Ct. at 1631 (Wiite, J., dissenting)). It is a "basic
under st andi ng that when one person accuses another of a crinme

under circunstances in which the declarant stands to gain by
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i ncul pati ng another, the accusation is presunptively suspect and
must be subjected to the scrutiny of cross-examnation." |[|d.

Qur question is whether the state's references to a
confession, without disclosing its content, and its inquiry
whet her an arrest warrant followed the investigation and
statenent, constitute use of the confession in violation of the
Confrontation O ause.’

We have | ocated no cases that establish a bright line rule
for determ ning when the confession of a non-testifying
acconpl i ce has been used agai nst a defendant being tried al one.
Wil e we recogni ze that Bruton-type cases do not supply a perfect
nodel , we find appropriate gui dance fromthem?

In anal yzing Bruton clains, we have held it to be critical
to determ ne whether the out-of-court statenent "clearly

inplicates the co-defendant.” United States v. Espinoza-Seanez,

862 F.2d 526, 534 (5th Cr. 1988) (quoting United States v.

Basey, 816 F.2d 980, 1005 (5th Gr. 1987)). |If it does not, "no

‘On the basis of Douglas v. Al abama, Foy urges that it "is
of no nonent"” that the jury did not have before it the details of
Shel bia's confession. Foy argues the confession in Douglas was
not admtted in evidence and neverthel ess was held to violate the
Sixth Anmendnent. We reject this interpretation of Douglas. The
content of the confession was clearly disclosed to the jury, even
t hough not admtted in evidence, under the guise of refreshing
the witness' recollection. 380 US at 416, 85 S.C. at 1075.

8Brut on cases do not provide a conpletely anal ogous rule
because in those instances the confession is always offered
agai nst the codefendant. It is the extent to which the non-
testifying codefendant's confession incul pates the defendant that
makes Bruton's salutary rule relevant. In single defendant
cases, the non-testifying acconplice's confession is always used
agai nst the one defendant on trial. There is no diffusive effect
that flows fromoffering the confession agai nst a codefendant.
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serious Bruton issue is presented."” 1d. (quoting Basey, 816 F.2d
at 1005). Moreover, we have "held consistently that the Bruton
rule is not violated unless a co-defendant's statenent directly
al ludes to the conplaining defendant. This is true, even if the
evi dence nakes it apparent that the defendant was inplicated by

sone indirect references.” 1d. (quoting United States V.

Webster, 734 F.2d 1048, 1054 n.6 (5th Cr. 1984), cert. denied,

469 U.S. 1073, 105 S.Ct. 565 (1984) (citations omitted)). This
jurisprudence is followed in other circuits. See id. (collecting
cases).

We think the standards we have adopted in the Bruton context
appropriately guide us in the present case. Confrontation C ause
rights, including the right of cross-exam nation, are pronpted by
testinony that incul pates a defendant. That which is neither
accusatory nor incrimnatory, because it is not disclosed to the
jury, cannot seriously be thought to trigger Sixth Amendnent
concerns. There is no need to test and underm ne that which does
not at least clearly inply guilt. The significant rights
conferred by the Sixth Arendnent never cone into play.

In the present case the content of the Shel bia confession
was not disclosed to such an extent that it clearly inplicated
Foy or directly alluded to him The prosecutor used the term
"confession" on several occasions but did not reveal what Shel bia
had said. He did not suggest in this series of questions that

Shel bi a had i nplicated Foy.



In the sol e exchange that Foy can say directly |links the
confession to him the testifying officer stated he nade an
arrest warrant out for Foy subsequent to his investigation and
after taking "this particular statenent.” But in the context of
Oficer Gerretts' trial testinony, this did not inexorably
translate Shel bia's confession into an allusion to Foy's
conplicity. By this point in the trial, Oficer Gerretts had
al ready detailed his investigation of the Washi ngton Avenue
robbery, the investigation and pursuit of Foy and Shel bi a
followng the Earhart Street robbery, the encounter with Foy (in
which the officer testified he viewed Foy's face during portions
of one mnute), and the apprehension of Shel bia. The testinony
concerning the officer's investigation, when considered together
wth the application for an arrest warrant, permtted the jury to
connect what O ficer Gerretts found fromhis own detective work
-- rather than Shelbia's statenent -- with the arrest warrant
application. Because of the sequence in which the officer's
testi nony was devel oped, there were nyriad reasons why Shel bia's
statenent could be thought to have pertained to his participation
al one, and yet when coupled with Oficer Gerretts' investigation
of Foy and Shel bia, to have served as a basis to arrest Foy.

We hold that the content of Shel bia's confession was not
disclosed so that it clearly inplicated Foy or directly alluded
to him No Sixth Amendnent violation has been shown.



Foy next seeks habeas relief on the ground that the evidence
is constitutionally insufficient to prove himguilty of the first
r obbery.

A

A crimnal defendant has a federal due process right to be
convicted only upon evidence that is sufficient to prove beyond a
reasonabl e doubt the existence of every elenent of the offense.

Jackson v. Virginia, 443 U.S. 307, 316, 99 S. Ct. 2781, 2787

(1979). "When a defendant seeking federal habeas relief contends
that the evidence is insufficient to support a state court
conviction, 'the relevant question is whether, after view ng the
evidence in the |ight nost favorable to the prosecution, any
rational trier of fact could have found the essential elenments of

the crime beyond a reasonable doubt.'" Gbson v. Collins, 947

F.2d 780, 781 (5th Gr. 1991) (quoting Jackson, 443 U S. at 319,
99 S.Ct. at 2789) (enphasis in original)). W apply this

standard "with explicit reference to the substantive el enents of
the crimnal offense as defined by state |law." Jackson, 443 U. S

at 323 n. 16, 99 S.Ct. at 2792 n.16.° And we "give great weight

¢ do not, however, apply the Louisiana circunstanti al
evi dence standard -- to the extent it is nore onerous -- that
requi res the evidence to be inconsistent with every reasonabl e
hypot hesi s of innocence. See Schrader v. Wiitley, 904 F.2d 282,

284 (5th Cr.), cert. denied, us _ , 111 S . 265 (1990).
"[Only Jackson need be satisfied, even if state | aw woul d i npose
a nore demandi ng standard of proof." [|d. (footnote omtted).

Cf. State v. Smith, 513 So.2d 438, 444 (La. C. App. 1987)

(Loui siana circunstantial evidence standard set out in La. Rev.
Stat. Ann. 8§ 15:438 (West 1981) "is not a purely separate test
fromthe Jackson standard to be applied instead of a sufficiency
of the evidence test whenever the state relies on circunstanti al
evidence to prove an elenent of a crinme. Utimately, the Jackson
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to the state court's determnation." G bson, 947 F.2d at 782,

786; Porretto v. Stalder, 834 F.2d 461, 467 (5th Cr. 1987)

(Loui si ana Suprene Court's review of evidence for sufficiency to
prove guilt "entitled to great weight in a federal habeas
review').
B

In the second count of the bill of information,! the state
charged that Foy, "while arned with a dangerous weapon, to wt:
a gun, robbed LABLANCHE RI CHARD of six hundred ninety four
dollars ($694.00) in U S. Currency." Under Louisiana |aw, arned
robbery is defined, in pertinent part, as "the taking of anything
of val ue belonging to another fromthe person of another or that
is in the imrediate control of another, by use of force or
intimdation, while arned with a dangerous weapon." La. Rev.

Stat. Ann. 8§ 14:64 (West 1986); see State v. Smith, 450 So.2d

714, 715 (La. C. App. 1984).
It is clear the state did not prove Foy actually robbed
Ri chard at gunpoint. Richard testified Shel bia robbed her and

stated affirmatively that Foy was not the man who entered the

standard is the objective standard for testing the overall

evi dence, direct and circunstantial, for reasonabl e doubt"”
(citations omtted)). See Knox v. Butler, 884 F.2d 849, 856 (5th
Cir. 1989) ("W are not persuaded that Louisiana [circunstanti al
evidence] law truly inposes a higher standard of proof" (footnote
omtted)), cert. denied, 494 U S. 1088, 110 S.C. 1828 (1990).

¥'n the state's brief, and even in the state habeas
district court judgnent, the first robbery is referred to as
bei ng charged in count one of the bill of information. W note
that the first robbery is charged in the second count.
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restaurant. But Louisiana | aw provides that a defendant may al so
be guilty of a crinme under the | aw of principals, which provides:

Al l persons concerned in the comm ssion of a

crime, whether present or absent, and whet her

they directly commt the act constituting the

of fense, aid and abet in its comm ssion, or

directly or indirectly counsel or procure

another to conmt a crine, are principals.
La. Rev. Stat. Ann. § 14:24 (West 1986).

Under the law of principals, a defendant can be found guilty

of arned robbery if he served as a principal of the crinme by
aiding and abetting, directly or indirectly counseling, or

procuring another to commt a crinme. 1d.; State v. Peters, 553

So.2d 1026, 1028 (La. Ct. App. 1989): State v. Smith, 513 So.2d

438, 444-45 (La. Ct. App. 1987): Snmith, 450 So.2d at 716. The
def endant need not personally have held a weapon to be guilty as
a principal of arned robbery. Peters, 553 So.2d at 1028; State
v. Wells, 522 So.2d 1163, 1164-65 (La. C. App.), wit denied,

523 So.2d 1336 (La. 1988); State v. Joseph, 463 So.2d 1014, 1017-

18 (La. C&. App.), wit denied, 466 So.2d 471 (La. 1985). He

need not actually have perfornmed the taking. Smth, 513 So.2d at
445. And he need neither have directed the comm ssion of the

crinme nor have been present at the crine scene. Witnore v.

Magqgi o, 742 F.2d 230, 232 (5th Gr. 1984). But under La. Rev.
Stat. Ann. § 14:24 (West 1986), not all principals are
automatically guilty of the sane grade of offense. State v.
West, 568 So.2d 1019, 1022 (La. 1990). "One who aids and abets
in the comm ssion of a crinme may be charged and convicted with a
hi gher or | ower degree of the crine, dependi ng upon the nental
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el emrent proved at trial." 1d. (citation omtted); Smth, 450
So. 2d at 717.

To convict Foy as a principal of arned robbery!! the state
must have proved the el enents of the offense and established that
Foy intentionally aided and abetted, or directly or indirectly
counsel ed, or procured Shelbia to commt the crine. See Smth,

513 So.2d at 445 (evidence was sufficient to permt jury to find

1\We do not understand Foy to differentiate between the
sufficiency of the evidence as it relates to the offense of arned
robbery as opposed to the |l esser included offenses of attenpted
arnmed robbery or sinple robbery. The trial court instructed the
jury as to each |l esser included offense. 1In his brief, Foy
sinply argues that the record is constitutionally insufficient to
convict himof the first robbery. Nor does the state contend
that a | esser included offense conviction can be upheld even if
one for arned robbery nust be set aside.

We note the distinction because the principal Louisiana case
that Foy cites in his opening and rebuttal briefs is State v.
Smth, 450 So.2d 714, in which a defendant's conviction for arned
robbery was reversed by the appellate court but, "since there
[was] no question but that [the defendant] commtted sinple
robbery,"” the case was remanded to the trial court for entry of a
guilty judgnent and resentencing on the | esser included offense
of sinple robbery. 1d. at 716. The jury in the present case
convi cted Foy under the Louisiana |aw of principals. As we have
noted, under Louisiana |law a principal nmay be convicted of a
hi gher or | ower degree of a crine, depending on the nental
el ement proved at trial. See West, 568 So.2d at 1022; see also
Flowers v. Blackburn, 779 F.2d 1115, 1121 (5th G r.) (habeas
case), cert. denied, 475 U. S 1132, 106 S.C. 1661 (1986). A
def endant may therefore advance the argunent that the evidence is
insufficient to establish arned robbery, even if adequate to
convict on a lesser included offense. See, e.qg., Wlls, 522
So.2d at 1165; Joseph, 463 So.2d at 1018. Wi le Foy's rel evant
state habeas argunent -- and the state courts' rulings -- treat
his evidentiary challenge to the first robbery as plenary, Foy's
federal district court habeas petition, inter alia, addresses
specifically the elenents for arned robbery as well as the Smth
decision. W are neverthel ess satisfied by our review of the
st ate habeas proceedi ngs and the record below, and by the state's
failure to differentiate between degrees of culpability, that the
gquestion presented by the instant appeal is whether the evidence
at the state trial is constitutionally sufficient to sustain a
conviction for arned robbery or any |esser included of fense.
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def endant intended to aid and abet arned robbery, thus defendant
coul d have been found guilty as a principal; uncoerced presence
at robbery anounts to very strong showing of intent). The state
contends the follow ng evidence permtted the jury to convict Foy
of this first robbery as a principal: the currency taken in the
first robbery was discovered in the getaway car that Foy drove
fromthe scene of the second robbery; the autonobile Foy operated
was registered to his nother; Foy's alibi wtnesses could not

pl ace himat honme during the tine period in which the first
robbery occurred; the gun that Foy dropped after fleeing fromthe
second robbery was registered to his father, who testified he
normal Iy | ocked his gun in the car trunk; and both Foy and his

w fe had been enpl oyees of Church's Fried Chicken outlets and Foy
had been an assistant nmanager and thus famliar wth procedures
followed at closing tine.?!?

The Loui siana court of appeal sunmarily dism ssed the
insufficiency of the evidence claimon direct appeal. The state
habeas district court noted the sunmary di sm ssal of the claimon
collateral review and ot herw se denied the argunent as | acking
merit. The court of appeal on habeas review held the
i nsufficiency of the evidence claimhad been "fully litigated on
appeal [and] should not be relitigated in post conviction relief
proceedings." Wile we confess the question is a close one, when

we eval uate the proof adduced at trial under the appropriate

2In the district court, but not before us, the state al so
relied on the fact that the two robberies "occurred within
m nut es of each other."
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standard, and accord great weight to the direct and habeas revi ew
of the Louisiana state courts, we are persuaded the evidence is
sufficient to have permtted a rational jury to find Foy was a
principal .

The witnesses to the first robbery identified Shel bia as the
sol e perpetrator, and described his singular crimnal conduct.
There is no suggestion by these witnesses that Shelbia fled by

autonobil e or had an acconplice. . Little v. Butler, 848 F.2d

73, 75-76 (5th Cr. 1988) (habeas case) (conviction as principa
to attenpted arnmed robbery was supported by evidence that
petitioner sent youths to rob store and acted as | ookout); Smth,
513 So.2d at 445 (evidence sufficient to convict principal of
arnmed robbery or of |esser included offense who was shown to have
acted as a | ookout of convenience store robberies). The state
must therefore rely on circunstantial evidence di scovered after
the second robbery to link Foy to the first robbery and to
establish that his participation was intentional so that he
becane a principal.

We recogni ze that nost of these facts can be expl ai ned on
the basis of Foy's role in the second robbery. H's use of his
nmot her's autonobile as the getaway car, the possession of his
father's gun, and his experience as a Church's Fried Chicken
enpl oyee, are equally consistent wth participation in only the
second robbery as opposed to both crinmes. A jury could
reasonably have found that Shel bia al one conmtted the first

crime and thereafter nmet up with Foy, who then ai ded and abetted

- 19 -



the second offense. It also could justifiably have concl uded
t hat Foy acconpani ed Shel bia while Shel bia commtted the first
robbery, but did not intentionally aid and abet, directly or
indirectly counsel, or procure the robbery.

Nevert hel ess, "[u] nder Jackson, we may find the evidence
sufficient to support a conviction even though the facts al so
support one or nore reasonabl e hypot heses consistent with the
defendant's cl aimof innocence." G bson, 947 F.2d at 783. W
must deny collateral relief if, after view ng the evidence
favorably to the prosecution, we determ ne that any rational
trier of fact could have found the essential elenents of the
crime. And our cases require that we give great weight to
decisions of state courts that have held the evidence to be
sufficient.

A rational jury could have found Foy guilty beyond a
reasonabl e doubt as a principal of the first arnmed robbery.

Shel bia held up two Church's Fried Chicken restaurants at
gunpoint. The robberies occurred within relatively close
proximty in time. Foy, who had been a Church's enpl oyee, could
not account for his whereabouts during the first robbery. He

pl ayed an integral role in the second robbery by operating the
getaway car. The direct evidence pertaining to the first robbery
is not inconsistent with the correspondi ng direct evidence
regardi ng the second robbery. Consonant with the first robbery,
Shel bia acted as the | one gunman in the second robbery. Shel bia

sonehow got fromthe scene of the first robbery to the scene of
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the second. The vehicle Foy drove is the only one connected with
either crime. Follow ng the second robbery, the currency and
coin taken fromthe first robbery were found in the trunk of
Foy's car. Yet the proceeds of the second robbery were still on
the fl oorboard, permtting the inference that Shel bia and Foy

del i berately conceal ed the proceeds of the first robbery after it
was conmmtted, and that Foy did nore than enter the crim nal

epi sode after the first crinme was conplete or nerely associate
with Shelbia in a non-crimnal manner.

We conclude that a rational jury could have found Foy guilty
beyond a reasonabl e doubt of the first robbery. And in this
admttedly close case, we nust give great weight to the state
court decisions upholding the verdict. The district court
correctly denied habeas relief with respect to Foy's conviction
for the first robbery.

|V

Foy al so seeks relief on the basis of prosecutorial
m sconduct. He contends the prosecutor commtted acts that
denied hima fair trial, including belittling defense counsel's
obj ecti ons, asking unwarranted questions that suggested Foy's
famly was involved in the crinme, referring to facts outside the
record, and inproperly urging the jury to convict for reasons
ot her than upon the evidence in the case.

A
Prosecutorial m sconduct inplicates due process concerns. A

prosecutor's statenents nmay violate due process in tw ways.
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They may abridge a specific right conferred by the Bill of
Ri ghts, or may constitute a denial of due process generally, thus
constituting a "generic substantive due process" violation.

Rogers v. Lynaugh, 848 F.2d 606, 608 (5th Cr. 1988). W first

determ ne the type or types of m sconduct alleged, because "[t]he
case law supplies a different test for each kind of due process
violation." [|d.

Foy does not suggest that the prosecutor violated a specific
constitutional right. W therefore ask whether his comments "so
infected the trial with unfairness as to make the resulting

conviction a denial of due process." Darden v. WAinwight, 477

U S 168, 181, 106 S.Ct. 2464, 2471 (1986) (quoting Donnelly v.

DeChristoforo, 416 U S. 637, 643, 94 S. (. 1868, 1871 (1974));

Rogers, 848 F.2d at 608. Under this test, a prosecutor's

m sconduct may render a defendant's trial |ess than perfect, but

the i nperfection nust have rendered the trial unfair in order to
be constitutional error. Rogers, 848 F.2d at 608-09. A trial is
fundanentally unfair if "there is a reasonabl e probability that

the verdict m ght have been different had the trial been properly

conducted." 1d. at 609 (quoting Kilpatrick v. Blackburn, 777
F.2d 272, 278-79 (5th Gr. 1985) (footnote omtted), cert.
denied, 476 U.S. 1178, 106 S.C. 2907 (1986)). In the habeas

corpus context, our reviewis narrow. See Donnelly, 416 U S. at

642, 94 S.Ct. at 1871; Smth 904 F.2d at 972.



We do not approve of sone of the prosecutor's conments, but
we cannot say that, taken as a whole and viewed in the context of

the entire trial, they accunulate to a denial of due process.



B
1

Foy first contends the state belittled his counsel's
obj ections throughout the trial. At one point, the prosecutor
asked a wi tness how nuch noney had been seized in the second
robbery. No foundation had been laid to determ ne the w tness
personal know edge about the amount. Foy's counsel objected and
the court sustained the objection, telling the prosecutor to |ay
the proper foundation. The prosecutor responded, "All right.
Let's cross all the T[']s and dot all the I's for [defense
counsel]." During closing argunent, the prosecutor revisited
this thenme, conplaining in general about defense objections
t hroughout the trial.

We discern no inpropriety that warrants habeas relief. The
prosecutor's argunment was offered in response to defense
counsel's closing argunent raising the issue and expl aining the
reasons for his objections. Mreover, the record reflects that
each tinme the prosecutor conpl ai ned about defense objections, the
judge i medi ately stepped in and corrected or warned the
prosecutor in the jury's presence. Assunm ng the prosecutor's
coments were inproper, we cannot say they infected the trial
W th unfairness.

2

Foy next conpl ains of inproper w tness questioning, but this

conplaint is easily dismssed. According to Foy, the prosecutor

tried to inplicate Foy's famly in the robberies through his
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cross-exam nation of Foy's brother and father. The prosecutor
asked Foy's brother if he was at the scene of the first robbery.
Foy interprets the questioning of his brother as an attenpt to

pl ace himat the scene of the crimes and thus inplicate his

brot her as an acconplice. A fair reading of the record, however,
establ i shes the prosecutor was nerely denonstrating that the

brot her was not at the scenes of the crines and therefore did not
know what had occurred.

I n questioning Foy's father, the prosecutor nade the
statenent that he was attenpting to establish "that this famly
[was] all connected to the operation." Foy conplains that this
statenent was an attenpt to link the famly in a conspiracy to
commt the robberies, unsupported by any evidence in the record.
Read in context, however, the word "operation" can fairly be
understood to refer to Church's Fried Chicken, and not to the
robberies. The prosecutor was nerely establishing that Foy had
speci al know edge of the conpany's closing procedures. The
record reflects that Foy had worked at Church's Fried Chicken as
a manager or assistant manager, and that several of his famly
menbers worked for the conpany. The prosecutor's questioning of
the w tnesses was not i nproper.

Wi | e addressing the alibi defense presented by Foy's
W t nesses, the prosecutor stated the famly "nmade ny case,"” and
"[t]hey put the hat on him" To the extent such statenents
i ncl uded the prosecutor's personal opinion about the nerits of

his case, they were inperm ssible. See United States v. Cantu,
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876 F.2d 1134, 1138 (5th Cr. 1989) (direct appeal). But a
prosecutor can indicate his opinion or knowedge if it is clear
the conclusions he is urging are to be drawn fromthe evidence.

Lavernia v. Lynaugh, 845 F.2d 493, 497 (5th Cr. 1988). 1In

maki ng his closing argunent, the prosecutor was enphasi zing the
weakness of Foy's alibi defense. The argunent was not i nproper.
3

Foy's third exanple of prosecutorial m sconduct alleges
i nproper argunent about information not in evidence. Wile
argui ng about Foy's identification, the prosecutor inproperly
clainmed the police "ran his nanme through the conputer” and found
"Kenneth Foy, Negro Male." Foy asserts no such testinony existed
and that the statenent unfairly inplied Foy had a cri m nal
history. The state counters that use of a conputer was in
evidence and they point to Oficer Gerretts' testinony about
tracing the father's gun and the autonobile registration to Foy's
nmot her. The record contains no evidence, however, of a conputer
search revealing Foy's identity. The statenment m scharacterized
the evidence presented. Defense counsel inmedi ately objected,
and argued to the jury that no such evidence had been presented.
The prosecutor then changed his argunent to refer to the use of
conputers to trace the gun and aut onobil e.

Nonet hel ess, the prosecutor's statenent did not equate to a
due process violation. The prejudice Foy alleges is that the
state inplied Foy had a crimnal history. Foy's crimnal history

had al ready been introduced at trial, however, through a
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certified copy of his previous convictions for possession of
mar i huana and for battery. This evidence was adduced to inpeach
the credibility of a character wtness for Foy, w thout defense
obj ecti on.
4
Foy al so challenges the foll ow ng statenent nmade by the
prosecutor in closing argunment. He contends it msstated the
burden of proof and injected the prosecutor's personal belief
that Foy was guilty:
Listen, I'"'mnot going to try to insult your
intelligence, or play ganes with you, or
anything like that. | produced the evidence,
| produced the testinony, it's clear and
convincing that this man is guilty. If you
want to vote not guilty, fine. But when you
vote not qguilty give nme enough tinme to nove
out of New Ol eans.
We divide this contention into two parts. The first is
whet her the prosecutor acted inproperly when he argued to the
jury that "it's clear and convincing that this man is guilty."”
We do not find that the prosecutor m sstated the burden of proof,
as Foy now contends. Although it was the finale, this was but a
portion of the prosecutor's argunent in which he attenpted to
persuade the jury of the defendant's guilt. He used a termthat
judges and | awers understand to be a different proof burden than
applies in a crimnal case. But he did not tell the jury that
cl ear and convincing evidence is enough to return a verdict of
guilty.
This part of the closing argunent was preceded, noreover, by

ot her instances in which the prosecutor argued there was "proof
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positive" of Foy's guilt and that the state "proved positive"

that Foy was a principal. The prosecutor also said, "Proof
beyond a reasonable doubt. | will submt to you that we have
proved it," and el sewhere nenti oned proof beyond a reasonabl e

doubt in his argunent. W hold the single reference to clear and
convi nci ng evidence, in the context presented, did not m sstate
the burden of proof and, if it did, would not warrant federal
habeas relief.?®®

We next consider the portion of the argunent, which we find
to be clearly inproper, in which the prosecutor told the jury if
it voted to acquit Foy it should "give [the prosecutor] enough
time to nove out of New Orleans.” Qur question on habeas review
is not whether the argunment warrants our strong rebuke, but
whet her the statenment, in light of the entire trial, denonstrates

a due process violation. See Bradford v. Witley, 953 F.2d 1008,

1013 (5th Gr. 1992). W conclude it does not, because the

argunent did not render the trial unfair. See Rogers, 848 F.2d

at 608-9 (inperfection in prosecutor's conduct nust have rendered
the trial unfair).
5
Finally, Foy argues the cunmulative effect of the
prosecutor's comments deprived himof a fair trial. W reject

this contenti on because our review of the entire record convi nces

BFoy cites, for the contention that this error is
reversible, our opinion in Cantu, 876 F.2d at 1138. (Cantu, in
turn, cites United States v. Vargas, 583 F.2d 380, 386-87 (7th
Cir. 1978). Both are direct appeals.
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us Foy was not deprived of a fair trial by the prosecutor's
conduct .
x  * %
The district court correctly denied federal habeas relief.
Its judgnent is in all respects

AFFI RVED.



