IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 91-3260

PRENTISS EE SMTH, MD.,
Pl ai ntiff-Appellant,
PH LLIP A. WTTMANN, et al.,
Movant s- Appel | ant s,
VERSUS
OUR LADY OF THE LAKE HOSPI TAL, INC., ETC., et al.,

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Mddle District of Louisiana

(April 29, 1992)
Before POLI TZ, Chief Judge, BROMW and SMTH, C rcuit Judges.
JERRY EE. SMTH, G rcuit Judge:
Dr. Prentiss Smth and his attorneys appeal sanctions inposed
under Fed. R GCv. P. 11 and 26(g), 28 U S.C. § 1927, and the

i nherent power of the court. See Smth v. Qur lLady of the Lake

Hosp., 135 F.R D. 139 (MD. La. 1991). They also argue that the
district judge should have been disqualified under 28 U S. C.
8 455(a) because of his relationship wth the defendant hospital
and a defendant physician. W reverse the inposition of sanctions

and thus need not reach the issue of recusal.



l.

Smth was a cardi ovascul ar surgeon associ ated wth Qur Lady of
the Lake Hospital ("the hospital") in Baton Rouge, Louisiana. In
1982 the hospital's executive conmttee began investigating
conplaints from recovery room nurses about Smth's nedically
i nproper and personal | y abusi ve and of f ensi ve conduct. The ad hoc
commttee established for the review gave Snmith two nonths to
resolve his problens or his hospital privileges would be term -
nated; this probation was |ater extended for a year.

During the follow ng year, the hospital began to review the
nortality rates of patients undergoing certain cardi ac and t horacic
procedures, including those on whom Smth had operated. One
element of this review was a statistical table conparing the
nmortality rates for certain surgical procedures of several doctors,
including Smth. The table apparently was prepared by Smth's
princi pal conpetitor, Dr. B. Eugene Berry, and indicated that Smth
had a relatively high nortality rate for several procedures,
al though as Smth points out, the table did not include data about
the relative difficulty of each individual operation or about the
doctors who all egedly had higher nortality rates than did he.?

After the hospital's cardiovascular staff reviewed Smth's
level of care and did not find it inadequate, the executive
comm ttee asked the independent Society of Thoracic Surgeons (the

society") to study the data, informng the society that the

! The hospital responds that those doctors perfornmed too few procedures
for their data to be statistically nmeaningful.
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doctor's nortality rates were unacceptable. During the course of
the society's review, representatives of the hospital and the
executive commttee contacted the society by nmail and tel ephone,
al t hough nothing in the record indicates that those comruni cati ons
were inherently fraudul ent. The hospital suspended Smth's
surgical privileges in March 1985, and in May the society's ethics
commttee stated that Smith's level of care was substandard. At
Smth's request, two other hospital conmttees reviewed his record
and found it wanting.

After he was suspended, Smth pursued the hospital's appeal
process, during which a nonbi nding ad hoc commttee reported to the
executive commttee that the evidence presented to them was
i nsufficient to support the suspension. The commttee did conclude
that all of Smth's surgeries should be pre-approved by another
surgeon, that another surgeon should be present whenever Smth
operated, and that his behavior was shanmeful. H's privileges were
term nated permanently on June 27, 1986.

Smth then consulted Donald Bivens, an Arizona attorney
speci alizing in physician-hospital disputes. Bi vens intervi ened
five doctors at the hospital, including a nmenber of the executive
commttee, and the hospital's outside counsel. He also conpiled a
seventy-ei ght-page chronology of the proceedings surrounding
Smth's suspension and term nation. The interviews and chronol ogy
included information indicating that factors other than Smth's
pr of essi onal conpetence SQ such as his personal character sQ had

caused his termnation and that the hospital did not follow its



bylaws in the term nation process.

Ten nonths after the firing, Smth turned to the New Ol eans
law firmof Stone, Pigman, Walther, Wttmann & Hutchinson (" Stone,
Pi gman"), because he wanted | ocal counsel.? During the next two
mont hs, according to an uncontested affidavit, lawers and |aw
clerks for the firmspent nore than two hundred hours investigating
the factual foundation and potential |egal theories for Smth's
claim including interviewwng Smth and the attorney who repre-
sented him during the suspension proceedings and exam ning the

materi als Bi vens had prepared.

.

In June 1987, represented by the Stone, Pigman | awers, Smth
filed a civil Racketeer Influenced & Corrupt O ganizations Act
("RICO") suit against the hospital, six doctors who were nenbers of
t he executive commttee, five nenbers of the board of trustees, and
Berry. The suit charged the defendants w th, anong other clains,
using the nmails to execute a schenme to defraud Smith of his
I'ivelihood and using the pretense of challenging his professional
conpetence to lull himinto inaction regardi ng the actual bases for
his termnation, i.e., greed and personal dislike, and by ruining
his reputation, elimnating himas a conpetitor in the Baton Rouge

mar ket for cardiovascul ar surgery. The conpl aint charged that

2 During the course of this action, Smth was represented by attorneys
Phillip Wttmann, John Landis, Randall Snmith, and Marc Wnsberg. For purposes
of conveni ence, we henceforth will refer to themcollectively as "the attor-
neys" unless the context dictates otherwi se.

4



Berry's professional corporation was a RICO enterprise under 18
US C 88 1962(a) and (b), that the hospital was an enterprise
under id. 8 1962(d), and that the witten and tel ephone communi ca-
tions between the defendants and the society constituted the
necessary pattern of racketeering activity as mail and wre fraud
under 18 U.S.C. 88 1341 and 1343.

In Septenber 1987, the plaintiffs noved to disqualify the
district judge because he was a patient of one of the defendant
doctors, urol ogi st Redfield Bryan. The judge denied the notion but
stated that it could be renewed if the judge had to return to Bryan
for treatnment. W denied the plaintiffs |leave to take aninterl oc-
utory appeal fromthat decision.

In August 1987, the parties began discovery under a joint
di scovery pl an. The followng April, the district court stayed
di scovery, pending a hearing on Smth's notion to anend and the
def endants' notion to dism ss. After the hearing, the court denied
Smth's nmotion but did not act on the notion to dismss. I'n
Septenber, with discovery still stayed, Smth voluntarily di sm ssed
his federal suit. A state law action, filed at the sane tine as
his federal one, apparently is still pending.

In January 1989, the defendants filed a joint notion for
sanctions against Smth and attorneys Wttmann, Landi s, and Randal |
Smth under Fed. R Cv. P. 11 and 26(g), 28 U . S.C. §8 1927, and the
i nherent power of the court. Because the district judge had
under gone out patient surgery at the hospital in October 1987, ten

days after ruling on the prior recusal notion, and had undergone a



physi cal exam nation by Bryan in August 1989, Smith filed a second
di squalification notion in August 1990.

The court denied the notion to recuse and, after another
hearing, inposed sanctions against Smith and his attorneys. The
court ordered Smth and Wttmann, Landis, and Randall Smth to pay
over $300,000 in nonetary sanctions for the defendants' RI CO and
rule 11 attorneys' fees and expenses; the court further publicly
reprimanded all four attorneys. Smth and the attorneys appeal
argui ng that the judge shoul d have been recused and that the court

shoul d not have inposed sanctions.

L1l
The primary basis for the sanctions order was Fed. R Cv.
P. 11, which requires that attorneys and parties not file wasteful,
frivol ous papers. Rule 11 provides,

Every pleading, notion, and other paper of a party
represented by an attorney shall be signed by at | east
one attorney of record in the attorney's individual nane,
whose address shall be stated . . . . The signature of
an attorney or party constitutes a certificate by the
signer that the signer has read the pl eadi ng, notion, or
ot her paper, that to the best of the signer's know edge,
information, and belief formed after reasonable inquiry
it is well grounded in fact and is warranted by exi sting
| aw or a good faith argunent for the extension, nodifica-
tion, or reversal of existing law, and that it is not
i nterposed for any i nproper purpose, such as to harass or
to cause unnecessary delay or needless increase in the
cost of litigation . . . . If a pleading, notion, or
other paper is signed in violation of this rule, the
court, upon notion or upon its own initiative, shal

i npose upon the person who signed it, a represented
party, or both, an appropriate sanction .

The district court found that Smth's attorneys nmade i nsuffi -
cient legal and factual investigation before filing the RIRCOsuit,
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ot herwi se they would have found that no basis for such a suit
exi sted. The court concluded as foll ows:

Had Dr. Smith and his counsel nade a reasonable inquiry
as required by Rule 11, they would and should have
concluded that this RICO suit was totally frivol ous and
W thout nerit. It would not have taken nuch of an
inquiry to discover this fact. It is obvious to the
Court that Dr. Smith and his attorneys filed this suit
for the sol e purpose of del aying, harassing, and ot her-
W se enbarrassing and intimdating the hospital from
enforcing its decision to termnate Dr. Smth's privi-
| eges.

Smith v. Qur Lady of the Lake Hospital, 135 F.R D. at 146.

More specifically, the court stated that Smth's citation of

RAGS. Couture, Inc. v. Hyatt, 774 F.2d 1350 (5th Gr. 1985), for

the proposition that a plaintiff need allege only two rel ated acts
of racketeering activity to satisfy the RICO pattern requirenent,
was insufficient, as a plaintiff still nust establish underlying
crimnal activity. The court also stated that only one of the
def endants had an economc notive to join the charged conspiracy
and that the extent to which the evaluation of Smth's abilities
was reviewed, along with the affidavits of doctors of the Society
of Thoracic Surgeons, contradicted any allegations of crimnal
activity. Further, the court terned the pleadings "inperm ssible,
m sl eadi ng and hal f-truths,” Smth, 135 F. R D. at 141, and asserted
that it would not allow Smth to "use hired guns to nake all ega-
tions of fraud and crimnal activity on the basis of specul ation
and i npl ausi bl e i nferences which are not only inconsistent with the
facts, but could or shoul d have been di scovered fromthe slightest
investigation of the facts." 1d. at 144.

We review for abuse of discretion the inposition of rule 11
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sanctions. Cooter & Cell v. Hartmarx Corp., 496 U S. 384, |

110 S. C. 2447, 2461 (1990). A district court necessarily woul d
abuse its discretion if it inposed sanctions based upon an
erroneous view of the lawor a clearly erroneous assessnent of the
evi dence. |d.

The courts judge an attorney's conpliance with rule 11 by an
obj ective standard of reasonableness under the circunstances.

Thomas v. Capital Sec. Servs., 836 F.2d 866, 873 (5th Cir. 1988)

(en banc). Reasonableness is reviewed according to the "snapshot”
rule, focusing upon the instant the attorney affixes his signature

to the docunent. Id. at 874. See al so Sheets v. Yanmha ©Motors

Corp., US A, 891 F.2d 533, 536 (5th Gr. 1990).

In determning whether an attorney has nmade a reasonable
factual inquiry, a court may consider factors such as the tine
available to the signer for investigation; the extent of the
attorney's reliance upon his client for the factual support of the
docunent; the feasibility of a prefiling investigation; whether the
signing attorney accepted the case from anot her nenber of the bar;
the conplexity of the factual and | egal issues; and the extent to
whi ch devel opnent of the factual circunstances underlying the claim
requi res discovery. In determning the reasonabl eness of a | egal
inquiry, a court may consider the tinme avail able to the attorney;
the plausibility of the legal view contained in the docunent; the
pro se status of a litigant; and the conplexity of the |egal and

factual issues raised. Thomas, 836 F.2d at 875-76.



| V.
W view the attorney's duty under rule 11 as particularly
i nportant in Rl CO cases:

Gven the resulting proliferation of civil RICO
clains and the potential for frivolous suits in search of
trebl e damages, greater responsibility will be placed on
the bar to inquire into the factual and |egal bases of
potential clains or defenses prior to bringing such suit
or risk sanctions for failing to do so.

Chapman & Cole v. Itel Container Int'l B. V., 865 F.2d 676, 685 (5th

Cr.) (quoting Black & Magenheim Using the RICO Act in Guvil

Cases, 22 Hou. Law. 20, 24-25 (Oct. 1984)), cert. denied, 493 U. S.

872 (1989). W in no way retreat from that position today.
Neverthel ess, giventhis circuit's requirenents for Rl CO

actions at thetime Smth filed his suit, we nust conclude that the

district court abused its discretion in basing its decision to
i npose sanctions upon an erroneous viewof the lawas it appliedto
the facts of the case. Although we doubt the nerits of Smth's
suit, his RRCOclaimraised "good faith argunents based on exi sting

|l aw. " Perlman v. Pioneer Ltd. Partnership, 918 F.2d 1244, 1250

(5th Gr. 1990), and the attorneys' investigation, while not
perfect, was reasonabl e under the circunstances.

To conply with his duties under rule 11, an attorney need not
provi de an absolute guarantee of the correctness of the |egal

t heory advanced in the paper he files. Cty of El Paso v. Gty of

Socorro, 917 F.2d 7, 8 (5th Gr. 1990). Rather, the attorney nust
certify that he has conducted reasonable inquiry into the rel evant
law. Sanctions may not be inposed where the signing attorney has
conducted such inquiry and the | egal argunent is based upon "a good
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faith argunent for the extension, nodification, or reversal of

existing law " See, e.q9., Smth Int'l, Inc. v. Texas Conmerce

Bank, 844 F.2d 1193, 1194 (5th Gr. 1988).

Smth's conplaint at | east arguably was based upon the | aw as
it existed at the tine it was filed. Under RA G S., which was the
aw of the circuit at the time Smth filed the action, two rel ated
acts of mail fraud were sufficient to neet the pattern of racke-
teering requirenent under 18 U.S.C. 1962(c).® |If the hospital's
mai | i ngs and tel ephone calls were made in execution of a plan to
defraud Smth, they would provide the necessary pattern of
racketeering activity to support the RRCOclaim 1d. at 1354-55.

Thus, the conmunications in question need not be inherently
fraudul ent or deceptive; they nerely nust involve the mails (or
wres) for the purpose of executing the schene to commt fraud.

See United States v. Aubry, 878 F.2d 825, 826 (5th Gr.), cert.

deni ed, 493 U. S. 922 (1989). See also Henderson v. United States,

425 F. 2d 134, 142 (5th Cr. 1970) (innocent mailings "in further-
ance of the alleged schene" prohibited under federal mail fraud
statutes). Even communi cations devoid of any deception or
fal sehood nmay constitute mail or wire fraud if they are integral

parts of a schene to defraud. See United States v. Vontsteen, 872

F.2d 626, 628 (5th Cr. 1989).

Moreover, the district court's criticismthat only one of the

8 We enphasi ze that under the pattern of racketeering requirenment as

outlined in HJ. Inc. v. Northwestern Bell Tel. Co., 492 U.S. 229, 239 (1989),
Smith's pleadings, with the benefit of hindsight, mght not be legally
adequate and very wel|l mght subject their signers to sanctions for failure to
consi der the continuity requirenent.
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def endants had an econom c notivation for the alleged fraud would
not make an ot herw se properly pleaded clai mworthy of sanctions.
It is not settled law that RI CO offenses nust be economcally

noti vat ed. See McMonagl e v. Northeast Wnen's Center, Inc., 493

U. S 901 (1989) (Wite, J. dissenting) (noting split anong circuits
concerning whether RICO |liability nmay be i nposed where neither the
enterprise nor the pattern of racketeering activity had any profit-
maki ng el enent). Finally, we note that if the plotters, for
reasons other than surgical conpetence, used the pretext of peer
review to lull Smth into not resisting the efforts to fire him
that, too, could be part of the fraud underlying the RI CO offense.
See, e.q., Landry v. Air Line Pilots Ass'nint'l, AFL-C O 901 F. 2d

404, 429 (5th Cr.) (recognizing "lulling" in RICO claim, cert.
denied, 111 S. C. 244 (1990).

Smth's RICOclaimthus had an arguabl e basis inthe lawas it
existed at the tinme of filing. It alleged potentially valid RICO
enterprises and defendants. The pl eadi ngs and case statenent al so
met the pattern of racketeering requirenent. RAGS only
required two predicate acts, and those acts did not have to be
subject to crimnal liability outside the context of the schene

they intended to further.

V.
The district court further inproperly applied the law to the
facts. We thus cannot agree that the Stone, Pigman attorneys'

prefiling factual investigation was sanctionably fl awed.
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The information that the |awers had gleaned from their
investigation did provide themwth grounds to believe that they
coul d support the claimthey filed. Fromtheir own di scussi ons and
Bivens's interview notes, the attorneys could infer that the
hospital had termnated Smith's privileges for reasons other than
his lack of nmedical skill. Even Roger Fritchie, outside counse
for the hospital, acknowl edged that Smth was "technically
marvel ous." Further, the evidence that the attorneys had revi ened
established that the hospital had not followed its bylaws in
termnating Smth's privileges.

Al t hough none of it was concl usive, that information, coupled
with the know edge that Smth was an econom c rival of at |east one
of the defendants, Berry, who appeared to be a driving force behind
the termnation, and that nmany of the defendants disliked Smth's
character, was sufficient for the attorneys to draw a "reasonabl e

i nference that sone wongdoi ng was afoot." Lebovitz v. Mller, 856

F.2d 902, 906 (7th G r. 1988) (finding abuse of discretion in

i nposition of sanctions). See also Mary Ann Pensiero, Inc. v.

Lingle, 847 F.2d 90, 95 (3d Gr. 1988) (reversing district court's
sanctions order where at tinme counsel filed conplaint, he knew
facts that supported a reasonabl e suspicion of cooperation between
the defendants and ot her parties who could be expected to benefit
fromthe all eged conspiracy).

Additionally, it is beyond question that sone of the defen-
dants had contacted the society concerning its review of Smth's

mortality rates. Once the |awers could establish an underlying
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schene to deprive Smth of his practice, those communi cations could
serve as the predicate acts for the R CO conpl aint.

I nformation contradicting Smth's clains of wongdoi ng, such
as the extent and apparent openness of the hospital's term nation
proceedi ngs, al though certainly relevant to the nerits of the case,
did not establish that the clainms had no basis in fact. Rather
such i nformati on suggested that the defendants' cul pability was an
issue of fact, to be established through Ilitigation, |eaving
Smth's attorneys entitled to pursue the claim Addi tionally,
nothing in the record indicates that the | awers had any i nform-
tion that should have caused themto believe that the R CO claim
was i nvalid.

Nor does the record establish that Smith and his | awers had
duties that they failed to fulfill. Most significantly, they did
not need to have evidence of the substance of the mil and
t el ephone communi cations that constituted the predicate acts of
mai | fraud. As noted above, the comrunications, whatever their
content, arguably constituted mail fraud if they took place in

furtherance of the schene to defraud. See United States v. Aubry,

878 F.2d at 826. The fact that the comruni cati ons were ostensibly
"innocent” would be irrelevant if, as alleged in the conplaint,
they were intended to further the defendants' fraudul ent schene.
The hospital points out that Smth's conplaint stated that
menbers of the defendant group attenpted to prejudice the society's
evaluators against Smth through the publication of false and

m sl eadi ng charges, but Smth and his | awyers had no real know edge
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of the contents of the communication. The hospital asserts that
this |lapse reveals the |ack of reasonable inquiry under rule 11.
Agai n, however, so long as the conmunications were in furtherance
of the alleged fraud, their contents were not relevant. In |ight
of the otherw se reasonable inquiry, that error will not justify

the inposition of rule 11 sanctions. See G eenberg v. Sala, 822

F.2d 882, 887 (9th Cr. 1987).

VI,

Several other factors support our concl usion. First, an
attorney receiving a case from another attorney is entitled to
pl ace sone reliance upon that attorney's investigation. Thonas,
836 F.2d at 875. The lawers thus were entitled to base their
analysis in part upon the factual information provided by Bivens,
whose interview reports indicated that Smth had been fired for
reasons ot her than his professional conpetence or |ack thereof and
whose chronology of the termnation process showed that the
hospital's byl aws were viol at ed.

Second, virtually all of the factual naterials relevant to
proving the RICO case were beyond Smth's reach, in the hands of
t he defendants. Thomas, 836 F.2d at 875. The essence of the
alleged offense was the defendants' agreenent and intent to
defraud, which <cannot be ascertained easily from extrinsic
evi dence; a party shoul d be given sone | eeway i n nmaki ng al | egati ons
about such matters, as long as the lawer's investigation is

ot herw se reasonabl e. See Townsend v. Hol man Consul ti ng Corp.
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929 F.2d 1358, 1363-64 (9th CGr. 1990) (en banc). As anot her
circuit has noted,

Because conspiracies are carried out in secret, direct
proof of agreenent is rare . . . . W cannot require an
attorney to procure a confession of participation in a
conspiracy fromone of the prospective defendants before
filing suit . . . . Until sone other source of inforna-
tion [becones] available . . . [the plaintiff's |awer]
ha[s] to rely on his client for the factual foundation
for the claim There [is] sinply no other source to
whi ch he [can] turn

Kraener v. Grant County, 892 F.2d 686, 689 (7th Cr. 1990).

In such circunstances, rule 11 "nust not bar the courthouse
door to people who have sone support for a conplaint but need
di scovery to prove their case."” 1d. at 689-90. Wthout access to
such discovery, proving the existence of a conspiracy is usually

difficult and often inpossible, Mary Ann Pensiero, Inc. v. Lingle,

847 F.2d 90, 95 (3d Cr. 1988), especially where, as here, the
"proof is largely in the hands of the alleged conspirators.™

Poller v. Colunbia Broadcasting Serv., 368 U S. 464, 473 (1962).

When they filed the conplaint, the | awers knew that the hospital
had stated that Smth had |ost his hospital privil eges because of
his inadequate nedical skill, yet their investigation turned up
indications that his accusers had other, questionable notives,
notives that the attorneys could not conclusively discern w thout
di scovery.

Third, the record includes uncontradicted evidence that
| awers and | aw clerks for the firmdevoted over two hundred hours

to research of the |law and facts of the case, a not insubstanti al
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anmount even in a case as conplex as this.* Although we do not
suggest a strict quantitative test for evaluating conpliance with
rule 11, other courts have reversed or refused to i npose sanctions
where attorneys spent substantially less tine on prefiling

r esear ch. See, e.qg., Jensen v. Electric Co., 873 F.2d 1327, 1330

(9th Cr. 1989) (investigation reasonable where counsel net with
clients for eleven hours before inpleading third party defendant);

G eenberg v. Sala, 822 F.2d 882, 887 (9th Cr. 1987) (factua

errors contained in conplaint did not nerit sanctions where
attorney had spent approxi mately one hundred hours interview ng his
clients, review ng records and researching the |l aw before filing);

Maddox v. E. F. Hutton Mortgage Corp., 723 F. Supp. 1246, 1248 (M D

Tenn. 1989) (district court refused to find inquiry inadequate
where attorney and coll eagues had spent nore than 190 hours on
prefiling investigation).

Fourth, the lawers had only two nonths from the tine they
accepted the case from Smth wuntil the tinme the statute of
limtations would run for sonme of the pendent state |aw clains.
They thus could not be expected to conduct as conplete an inquiry

as they could have had Smth consulted themearlier. See Thonas,

836 F.2d at 875.
Fifth, the district court's conclusion that the filed papers

branded the defendants as racketeers, with no factual basis for

4 To put the anmount of work Perforned by the law firmin context, we note
that at an average hourly rate of $125, a not unreasonable fee for a case of
this size and conplexity, the firmwoul d have accrued fees in excess of

$25, 000 even before begi nning di scovery.
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such accusations, does not support the inposition of sanctions.
Al t hough t he defendants were not nenbers of that class of offender
commonly known as racketeers, violation of the RICO statute
i nherently brands the defendants as racketeers as atermof art, by
virtue of the statute's title.

Additionally, the RICO statute, as understood at the tinme of
the underlying suit, was viewed broadly. As we noted in RA. G S.
"The scope of the civil RICO statute is breathtaking. An allega-
tion of fraud in a contract action can transforman ordinary state
law claiminto a federal racketeering charge." 744 F.2d at 1355.
Al t hough one of the primary purposes of the statute was to conbat
the infiltration of organized crine into |legitimte businesses,
def endant s need not engage in the stereotypi cal nobster behavior to

cone within the bounds of civil R CO See United States v.

Turkette, 452 U. S. 576, 580-81, 591 (1981).

VI,

The district court also stated that it was i nposing sanctions
under 28 U. S.C. 8§ 1927, the inherent power of the court, and Fed.
R Cv. P. 26(9). Having reversed its ruling as to rule 11, we
find that the other bases do not support the sanctions, either.

Title 28 U . S.C. § 1927 provides,

Any attorney or other person admtted to conduct cases in

any court of the United States or any territory thereof

who so nmultiplies the proceedings in any case unreason-

ably and vexatiously may be required by the court to

satisfy personally the excess costs, expenses, and

attorneys' fees reasonably incurred because of such
conduct .

17



Nothing in the record justifies sanctions under the statute.
Because we have held that the |awers did not nerit sanctions for
their conduct in bringing the suit, we see nothing upon which to
base a conclusion that the |awers unreasonably and vexatiously
multiplied the proceedings SQ they nerely represented their client
W th vigor.

The district court further grounded its sanctions order onits
i nherent powers to assess attorneys' fees and litigation costs when
a party "has acted in bad faith, vexatiously, wantonly, or for

oppressive reasons.” FE.D. Rich Co. v. United States ex rel. |Indus.

Lunber Co., 417 U. S. 116, 129 (1974). However, the record does not
show bad faith, the prerequisite for such sanctions, on the part of

Smth or the attorneys. See Chanbers v. NASCO, Inc., 111 S. C

2123, 2136 (1991).

We al ready have noted that, given the state of the | aw and t he
pretrial factual i nvesti gati on, filing the suit was not
sanctionable; nor was maintaining the suit bad faith or abuse of
the judicial process. A suit is generally not sanctionable where

founded in | aw and fact, see Sheets v. Yamaha Mbtors Corp., U S. A,

891 F.2d 533, 538 (5th Cr. 1990); National Ass'n of Gov't

Empl oyees v. National Fed' n of Fed. Enpl oyees, 844 F.2d 216, 223-24

(5th Cir. 1988),% and the post-filing investigation the |awers
conducted did not di spel the basis for Smth's claim

Additionally, the record does not reflect fraud, deception, or

5 W recogni ze that our holdings in Sheets and National Ass'n of Gov't
E?I oyees addressed only rule 11 sanctions, but we see no reason not to follow
their reasoning here.
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m srepresentation or that the suit was designed to burden the
def endant s.

Finally, the court sanctioned Smth and the attorneys for
di scovery abuses under Fed. R Cv. P. 26(g), which requires that
parties nmake a reasonable inquiry before conducting or opposing
di scovery in federal court. Al though it did not specify any
di scovery abuses, the court found that Smith and his |awers
violated that rule.

W di sagree. Assum ng that they had sufficient grounds to
file the suit, the attorneys' requests for depositions and docunent
production do not seemunreasonable, given their need to fl esh out
the initial conplaint. Significantly, the depositions were
conducted in conpliance with the joint discovery plan that all
counsel had agreed to, and the record does not show any objection
to the nunber of the depositions. |In short, the |lawers' pursuit
of discovery was energetic, but hardly condemable, given the

difficult task of proof before them

VITI.
We reverse the district court's order of sanctions. W thus
need not consider whether the district judge erred in refusing to

di squalify hinself.

| X.
Al t hough we reverse the inposition of sanctions in this case,

we enphasize, as we stated in Chapnman & Cole v. Itel Container
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Int'l B.V., 865 F.2d 676, 685 (5th Cir.), cert. denied, 493 U S.

872 (1989), that parties and their counsel nust be especially
diligent before filing R CO conplaints, in order to avoid

sancti ons. W do not retreat from Chapnan & Col e today. The

casel aw has changed since the filing of the instant conplaint,
maeking it nore difficult to bring a RICO action in good faith.
Thi s conti nued war ni ng regardi ng basel ess Rl COcl ai ns shoul d not be
taken lightly.

REVERSED and RENDERED.
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