IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 91-3322

FLORENCE B. CORCORAN
Wfe of/and WAYNE D. CORCORAN,

Pl aintiffs-Appellants,
V.
UNI TED HEALTHCARE, | NC.
and BLUE CROSS and BLUE SH ELD
OF ALABAMA, | NC.,

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Eastern District of Louisiana

(June 26, 1992)
Bef ore THORNBERRY, KING and DeMOSS, Circuit Judges.
KING Circuit Judge:

This appeal requires us to decide whether ERI SA pre-enpts a
state-law nmal practice action brought by the beneficiary of an
ERI SA pl an agai nst a conpany that provides "utilization review'
services to the plan. W also address the availability under
ERI SA of extracontractual damages. The district court granted
the defendants' notion for sunmary judgnent, holding that ERI SA
both pre-enpted the plaintiffs' medical mal practice claimand
precl uded them fromrecovering enotional distress danages. W

affirm



| . BACKGROUND

The basic facts are undi sputed. Florence Corcoran, a |ong-
time enpl oyee of South Central Bell Tel ephone Conpany (Bell),
becane pregnant in early 1989. |In July, her obstetrician, Dr.
Jason Col lins, recommended that she have conpl ete bed rest during
the final nonths of her pregnancy. Ms. Corcoran applied to Bel
for tenporary disability benefits for the remai nder of her
pregnancy, but the benefits were denied. This pronpted Dr.
Collins to wite to Dr. Theodore J. Borgnan, nedical consultant
for Bell, and explain that Ms. Corcoran had several nedical
probl ens which placed her "in a category of high risk pregnancy."”
Bell again denied disability benefits. Unbeknownst to Ms.
Corcoran or Dr. Collins, Dr. Borgman solicited a second opinion
on Ms. Corcoran's condition from another obstetrician, Dr. Sinon
Ward. In a letter to Dr. Borgman, Dr. Ward indicated that he had
reviewed Ms. Corcoran's nedical records and suggested that "the
conpany woul d be at considerable risk denying her doctor's
recomendation.” As Ms. Corcoran neared her delivery date, Dr.
Collins ordered her hospitalized so that he could nonitor the
fetus around the clock.?

Ms. Corcoran was a nenber of Bell's Medical Assistance Plan
(MAP or "the Plan"). MAP is a self-funded welfare benefit plan

whi ch provi des nedical benefits to eligible Bell enployees. It

1" This was the sane course of action Dr. Collins had
ordered during Ms. Corcoran's 1988 pregnancy. In that
pregnancy, Dr. Collins intervened and perfornmed a successful
Caesarean section in the 36th week when the fetus went into
di stress.



is adm ni stered by defendant Blue Cross and Bl ue Shield of
Al abama (Bl ue Cross) pursuant to an Adm nistrative Services
Agreenent between Bell and Blue Cross. The parties agree that it
is governed by ERISA 2 Under a portion of the Plan known as the
"Quality Care Progrant (QCP), participants nust obtain advance
approval for overnight hospital adm ssions and certain nedical
procedures ("pre-certification"), and nust obtain approval on a
continuing basis once they are admtted to a hospital
("concurrent review'), or plan benefits to which they otherw se
woul d be entitled are reduced.

QCP is adm ni stered by defendant United HealthCare (United)
pursuant to an agreenment with Bell. United perfornms a form of
cost-cont ai nnent services that has commonly becone known as

"utilization review" See Blum An Analysis of Leqgal Liability

in Health Care Utilization Review and Case Managenent, 26 Hous

L. Rev. 191, 192-93 (1989) (utilization reviewrefers to
"external evaluations that are based on established clinical
criteria and are conducted by third-party payors, purchasers, or
health care organi zers to evaluate the appropriateness of an
epi sode, or series of episodes, of nedical care."). The Sunmary
Pl an Description (SPD) explains QCP as foll ows:
The Quality Care Program (QCP), adm nistered by United
Heal thCare, Inc., assists you and your covered dependents in
securing quality nedical care according to the provisions of
the Pl an whil e hel ping reduce risk and expense due to

unnecessary hospitalization and surgery. They do this by
providing you with information which will permt you (in

2 Enpl oyee Retirenment Inconme Security Act of 1974, Pub. L
93-406, 88 Stat. 829, 29 U S.C. 88 1001-1461.
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consultation with your doctor) to evaluate alternatives to
surgery and hospitalizati on when those alternatives are
medi cally appropriate. 1In addition, QCP will nonitor any
certified hospital confinenent to keep you infornmed as to
whet her or not the stay is covered by the Plan.
Two paragraphs bel ow, the SPD contains this statenent: Wen
readi ng this booklet, renmenber that all decisions regarding your
medi cal care are up to you and your doctor. It goes on to
explain that when a beneficiary does not contact United or follow
its pre-certification decision, a "QCP Penalty" is applied. The
penalty involves reduction of benefits by 20 percent for the
remai nder of the cal endar year or until the annual out- of - pocket
limt is reached. Moreover, the annual out-of-pocket Iimt is
i ncreased from $1,000 to $1, 250 in covered expenses, not
i ncl udi ng any applicabl e deductible. According to the QCP
Adm ni strative Manual, the QCP penalty is automatically applied
when a participant fails to contact United. However, if a
participant conplies with QCP by contacting United, but does not
follow its decision, the penalty may be waived foll ow ng an
internal appeal if the nedical facts show that the treatnent
chosen was appropri ate.

A nore conplete description of QCP and the services provided
by United is contained in a separate booklet. Under the headi ng
"WHAT QCP DOES" the bookl et explains:

Whenever your doctor recomrends surgery or hospitalization

for you or a covered dependent, QCP will provide an

i ndependent review of your condition (or your covered

dependent's). The purpose of the reviewis to assess the

need for surgery or hospitalization and to determ ne the
appropriate length of stay for a hospitalization, based on
national ly accepted nedical guidelines. As part of the
review process, QCP will discuss with your doctor the
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appropriateness of the treatnents recomended and the
availability of alternative types of treatnents -- or
| ocations for treatnent -- that are equally effective,
involve less risk, and are nore cost effective.
The next paragraph is headed "I NDEPENDENT, PROFESSI ONAL REVI EW
and st at es:
United Health Care, an independent professional nedical
revi ew organi zation, has been engaged to provide services
under QCP. United's staff includes doctors, nurses, and
ot her nedi cal professionals know edgeabl e about the health
care delivery system Together with your doctor, they work
to assure that you and your covered fam |y nenbers receive
t he nost appropriate nedical care.
At several points in the booklet, the thenmes of "independent
medi cal review' and "reduction of unnecessary risk and expense"
are repeated. Under a section entitled "THE QUALI TY CARE
PROGRAM . . AT A GLANCE" the bookl et states that QCP "Provides
i ndependent, professional review when surgery or hospitalization
is recomended -- to assist you in making an enlightened decision
regardi ng your treatnment." QCP "provides inproved quality of
care by elimnating nedically unnecessary treatnent," but
beneficiaries who fail to use it "may be exposed to unnecessary
health risks. . . ." Elsewhere, in the course of pointing out
that studies show one-third of all surgery may be unnecessary,
t he bookl et explains that prograns such as QCP "hel p reduce
unnecessary and i nappropriate care and elimnate their associated
costs.” Thus, "one inportant service of QCP will help you get a
second opi ni on when your doctor recomends surgery."”
The bookl et goes on to describe the circunstances under
which QCP nust be utilized. Wen a Plan nenber's doctor

recomends adm ssion to the hospital,
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[i1] ndependent nedical professionals will review, with the

patient's doctor, the nedical findings and the proposed

course of treatnent, including the nedically necessary

I ength of confinenment. The Quality Care Program nay require

additional tests or information (including second opinions),

when determ ned necessary during consultation between QCP

prof essionals and the attendi ng physici an.
When United certifies a hospital stay, it nonitors the continuing
necessity of the stay. It also determ nes, for certain nedical
procedures and surgeries, whether a second opinion is necessary,
and aut hori zes, where appropriate, certain alternative forns of
care. Beneficiaries are strongly encouraged to use QCP to avoid
| oss of benefits: "'fully using" QCP neans follow ng the course
of treatnent that's recommended by QCP' s nedi cal professionals.”

In accordance with the QCP portion of the plan, Dr. Collins
sought pre-certification fromuUnited for Ms. Corcoran's hospital
stay. Despite Dr. Collins's recomendation, United determ ned
that hospitalization was not necessary, and instead authorized 10
hours per day of home nursing care.® Ms. Corcoran entered the
hospi tal on October 3, 1989, but, because United had not pre-
certified her stay, she returned hone on Cctober 12. On Cctober
25, during a period of tinme when no nurse was on duty, the fetus
went into distress and died.

Ms. Corcoran and her husband, Wayne, filed a wongful death
action in Louisiana state court alleging that their unborn child

died as a result of various acts of negligence conmtted by Bl ue

Cross and United. Both sought damages for the |ost |ove, society

3 The record does not reveal the nane of the person or
persons at United that nmade the decision concerning Ms.
Cor cor an



and affection of their unborn child. In addition, Ms. Corcoran
sought damages for the aggravation of a pre-existing depressive
condition and the | oss of consortium caused by such aggravati on,
and M. Corcoran sought damages for |oss of consortium The

def endants renoved the action to federal court on grounds that it
was pre-enpted by ERISA* and that there was conplete diversity
anong the parties.

Shortly thereafter, the defendants noved for sunmary
judgnent. They argued that the Corcorans' cause of action,
properly characterized, sought damages for inproper handling of a
claimfromtwo entities whose responsibilities were sinply to
adm ni ster benefits under an ERI SA-governed plan. They contended
that their relationship to Ms. Corcoran cane into existence
solely as a result of an ERI SA plan and was defined entirely by
the plan. Thus, they urged the court to view the clains as
"relating to" an ERI SA plan, and therefore within the broad scope
of state law clains pre-enpted by the statute. |In their
opposition to the notion, the Corcorans argued that "[t]his case
essentially boils down to one for nmal practice against United
HealthCare. . . ." They contended that under this court's

analysis in Sommers Drug Stores Co. Enployee Profit Sharing Trust

v. Corrigan Enterprises, Inc., 793 F.2d 1456 (5th Cr. 1986),

cert. denied, 479 U S. 1034 (1987), their cause of action nust be

4 See Metropolitan Life Ins. Co. v. Taylor, 481 U S. 58, 66
(1987) (because ERI SA pre-enption is so conprehensive, pre-
enption defense provides sufficient basis for renoval to federa
court notw thstandi ng "well -pl eaded conplaint” rule).
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classified as a state | aw of general application which involves
an exercise of traditional state authority and affects principal
ERI SA entities in their individual capacities. This
classification, they argued, together with the fact that pre-
enption woul d contravene the purposes of ERI SA by |eaving the
Corcorans without a renedy, |eads to the conclusion that the
action is perm ssible notw thstandi ng ERI SA.

The district court, relying on the broad ERI SA pre-enption
princi ples devel oped by the Suprene Court and the Fifth Grcuit,
granted the notion. The court noted that ERI SA pre-enption

extends to state |aw cl ai ns of general application,' including
tort clainms where ERISA ordinarily plays no role in the state | aw

at issue." (citing Metropolitan Life Ins. Co. v. Taylor, 481

U S 58 (1987) and Pilot Life Ins. Co. v. Dedeaux, 481 U S. 41

(1987)). The court found that the state |aw cl ai m advanced by
the Corcorans "relate[d] to" the enployee benefit plan (citing
the statutory pre-enption clause, ERISA § 514(a)), and therefore
was pre-enpted, because
[bJut for the ERI SA plan, the defendants woul d have pl ayed
no role in Ms. Corcoran's pregnancy; the sole reason the
def endants had anything to do wth her pregnancy is because
the terns of the ERI SA plan directed Ms. Corcoran to the
defendants (or at least to United HealthCare) for approval
of coverage of the nedical care she initially sought.
The court held that, because the ERI SA plan was the source of the
rel ati onship between the Corcorans and the defendants, the
Corcorans' attenpt to distinguish United' s role in paying clains
fromits role as a source of professional nedical advice was

unconvi nci ng.



The Corcorans filed a notion for reconsideration under Rule
59 of the Federal Rules of G vil Procedure. They did not ask the
district court to reconsider its pre-enption ruling, but instead
contended that |anguage in the district court's opinion had
inplicitly recognized that they had a separate cause of action
under ERISA's civil enforcement nechanism 8§ 502(a)(3).° They

argued that the Suprene Court's decision in Massachusetts Mitua

Life Ins. Co. v. Russell, 473 U S. 134 (1985), did not foreclose

the possibility that conpensatory damages such as they sought
constituted "other appropriate equitable relief" avail abl e under
8§ 502(a)(3) for violations of ERISA or the terns of an ERI SA
plan. The district court denied the notion. Although the court
recogni zed that there was authority to the contrary, it pointed
out that "[t]he vast majority of federal appellate courts have .
held that a beneficiary under an ERI SA health plan may not
recover under section 509(a)(3) [sic] of ERISA conpensatory or
consequenti al danmages for enotional distress or other clains

beyond nedi cal expenses covered by the plan." (citations
omtted). WMreover, the court pointed out, a prerequisite to
recovery under 8 502(a)(3) is a violation of the terns of ERI SA

itself. ERI SA does not place upon the defendants a substantive

5> The district court had stated that "[b]ecause the
plaintiffs concede that the defendants have fully paid any and
all nmedi cal expenses that Ms. Corcoran actually incurred that
were covered by the plan, the plaintiffs have no renmaining clains
under ERISA." 1In a footnote, the court indicated that Ms.
Corcoran could have (1) sued under ERI SA, before entering the
hospital, for a declaratory judgnent that she was entitled to
hospitalization benefits; or (2) gone into the hospital, incurred
out - of - pocket expenses, and sued under ERI SA for these expenses.
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responsibility in connection with the provision of nedical advice
which, if breached, would support a claimunder 8§ 502(a)(3). The
court entered final judgnent in favor of Blue Cross and United,

and this appeal followed.

1. STANDARD OF REVI EW

Because this case is on appeal fromthe district court's

grant of summary judgnent, our review is plenary. Dorsett v.

Board of Trustees for State Colleges & Universities, 940 F. 2d

121, 123 (5th Gr. 1991). W view the evidence in the |ight nost
favorable to the nonnoving party, id., and nust affirmif "the

pl eadi ngs, depositions, answers to interrogatories, and

adm ssions on file, together with the affidavits, if any, show
that there is no genuine issue as to any material fact and that
the noving party is entitled to a judgnent as a matter of |[aw "
Fed. R Cv. P. 56(c). As this case currently stands, the
parties dispute not the relevant facts, but the | egal concl usions
that nust be applied to those facts. As the Corcorans put it,
"[t] he question on appeal is whether the plaintiffs are afforded

any relief, under state |l aw or ERI SA, for damages caused by [the

def endants' actions]."”

I'11. PRE-EMPTION OF THE STATE LAW CAUSE OF ACTI ON

A. The Nature of the Corcorans' State Law d ai ns

The Corcorans' original petition in state court alleged that

acts of negligence coommtted by Blue Cross and United caused the
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death of their unborn child. Specifically, they alleged that
Blue Cross wongfully denied appropriate nedical care, failed
adequately to oversee the nedical decisions of United, and failed
to provide United with Ms. Corcoran's conpl ete nedical
background. They alleged that United wongfully denied the

medi cal care recomrended by Dr. Collins and wongfully determ ned
t hat honme nursing care was adequate for her condition. It is
evident that the Corcorans no | onger pursue any theory of
recovery against Blue Cross. Although they nention in their
appellate brief the fact that they asserted a cl ai magai nst Bl ue
Cross, they challenge only the district court's concl usion that
ERI SA pre-enpts their state | aw cause of action against United.®
We, therefore, analyze solely the question of pre-enption of the

clains against United. See Hulsey v. State of Texas, 929 F.2d

168, 172 (5th G r. 1991) (issues stated but not briefed need not
be consi dered on appeal).

The clains against United arise froma relatively recent
phenonmenon in the health care delivery system-- the prospective
review by a third party of the necessity of nedical care.
Systens of prospective and concurrent review, rather than
traditional retrospective review, were w dely adopted throughout
the 1980s as a nethod of containing the rapidly rising costs of

heal th care. Blum supra, at 192; Furrow, Medical Ml practice

and Cost Contai nnent: Tightening the Screws, 36 Case Western L

6 They al so do not mention Blue Cross when arguing that
extracontractual danmages are avail abl e under 8§ 502(a)(3).
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Rev. 985, 986-87 (1986). Under the traditional retrospective
system (al so commonly known as the fee-for-service system, the
pati ent obtained nedical treatnent and the insurer reviewed the
provider's clains for paynent to determ ne whether they were
covered under the plan. Denial of a claimneant that the cost of
treat nent was absorbed by an entity other than the one designed
to spread the risk of nmedical costs -- the insurer.

Congress's adoption in 1983 of a system under which
hospitals are rei nbursed for services provided to Medicare
patients based upon average cost calculations for patients with
particul ar di agnoses spurred private insurers to institute
simlar prograns in which prospective decisions are nade about
the appropriate |l evel of care. Although plans vary, the typical
prospective review systemrequires sone formof pre-adm ssion
certification by a third party (e.g., the HMOif an HVO
associ at ed doctor provides care; an outside organi zation such as
United if an independent physician provides care) before a
hospital stay. Concurrent reviewinvolves the nonitoring of a
hospital stay to determne its continuing appropriateness. See

generally, Blum supra, at 192-93; Tiano, The Legal Inplications

of HMO Cost Contai nnent Measures, 14 Seton Hall Legis. J. 79, 80

(1990). As the SPD nmakes clear, United perforns this sort of
prospective and concurrent review (generically, "utilization

review') in connection with, inter alia, the hospitalization of

Bel | enpl oyees.
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The Corcorans based their action against United on Article
2315 of the Louisiana Cvil Code, which provides that "[e]very
act whatever of man that causes damage to another obliges him by
whose fault it happened to repair it." Article 2315 provides
parents with a cause of action for the wongful death of their

unborn children, Danos v. St. Pierre, 402 So. 2d 633, 637-38 (La.

1981), and also places liability on health care providers when

they fail to live up to the applicable standard of care.

Chivlieatto v. Divinity, 379 So. 2d 784, 786 (La. C. App. 4th
Dist. 1979). VWether Article 2315 permts a negligence suit
against a third party provider of utilization review services,
however, has yet to be decided by the Louisiana courts. The
potential for inmposing liability on these entities is only
begi nning to be explored, with only one state explicitly
permtting a suit based on a utilization review conpany's

al l egedly negligent decision about nedical care to go forward.

Wlson v. Blue Cross of So. California, 22 Cal. App. 3d 660, 271

Cal. Rptr. 876, 883 (1990) (reversing sunmary judgnment for
utilization review conpany whi ch determ ned that further
hospitalizati on was not necessary; ERI SA not inplicated);’ see

also Wckline v. State of California, 192 Cal. App. 3d 1630, 239

Cal. Rptr. 810, 819 (1986) (stating, in dicta, that negligent

i npl ementati on of cost contai nnment nmechani sns such as utilization

” The case went to trial, but the plaintiff settled with
Western Medical, the provider of utilization review services.
See MIt Freudenheim Wen Treatnment and Costs Collide, NY.
Ti mes, Apr. 28, 1992, at C2 col. 1
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review can lead to liability; ERI SA not inplicated), cert.

granted, 727 P.2d 753, 231 Cal. Rptr. 560, review dism ssed,

cause remanded, 741 P.2d 613, 239 Cal. Rptr. 805 (1987).8

In the absence of clear Louisiana authority for their

| awsuit, the Corcorans rely on G een v. Walker, 910 F. 2d 291 (5th

Cr. 1990). W held in Geen that Article 2315 i nposes a duty of
due care upon physicians hired by enpl oyers to conduct
enpl oynent -rel ated exans on enployees. |1d. at 296. The cause of

action recogni zed in G een, however, is not analogous to the

8 Nunerous conment ators have weighed in on the propriety of
liability for utilization review decisions. See e.qg., Mucaul ay,
Health Care Cost Containnent and Medical Ml practice: On a
Collision Course, 19 Suffolk U L. Rev. 91, 106-107 (1986)
(arguing for higher standard of negligence in "Wckline suits");
Morreim Cost Containnent and the Standard of Medical Care, 75
Calif. L. Rev. 1719, 1749-50 (1987) (arguing that liability
should be imted because patient's physician nakes the ultimate
deci sion about treatnent); Note, Paying the Piper: Third Party
Payor Liability for Medical Treatnent Decisions, 25 Ga. L. Rev.
861, 907-911 (1991) (by David Giner) (arguing that w thout
liability for negligence in utilization review decisions, third
party payors have incentives to control costs but not to use
reasonabl e care in the decisionmaking process); Mllas, Adapting
the Judicial Approach to Medical Mlpractice d ains Against
Physicians to Reflect Medicare Cost Containnent Measures, 62 U
Colo. L. Rev. 287, 316 (1991) (liability will reduce possibility
t hat poor nedical decisions wll be made in order to cut costs).

Even if courts put their inprimatur on negligence actions
against utilization review organi zations, plaintiffs would face
difficulties in proving that the organi zati on's deci sion was a
significant cause of an injury. See Wckline, 239 Cal. Rptr. at
819 (decision of doctor to discharge patient after Medi-Cal
(state utilization review body) would not authorize additional
hospi tal stay, not decision of Medi-Cal on appropriate | ength of
stay, is act upon which liability should be prem sed); Note,
supra, 25 Ga. L. Rev. at 902-05 (discussing problem of proving
that utilization review organi zation's decision is proxinate
cause of injury); but see Wlson, 271 Cal. Rptr. at 883 (finding
that plaintiffs had adduced enough evidence as to causal effect
of utilization review conpany's decision on decedent's suicide to
avoi d summary judgnent).
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cause of action brought against United because G een involved an
actual physical exam nation by a doctor hired by an enpl oyer, not
the detached decision of a utilization review conpany. Despite
the lack of clear Louisiana authority supporting the Corcorans
theory of recovery against United, we can resolve the pre-enption
question presented in this appeal. The lawin this area is only
begi nning to develop, and it does not appear to us that Louisiana
|aw clearly forecloses the possibility of recovery agai nst

United. Thus, assum ng that on these facts the Corcorans m ght
be capable of stating a cause of action for nal practice,® our
task nowis to determ ne whether such a cause of action is pre-
enpted by ERI SA

B. Principles of ERI SA Pre-enption

The central inquiry in determ ning whether a federal statute

pre-enpts state law is the intent of Congress. FEMC Corp. v.

Holliday, 111 S. C. 403, 407 (1990); Allis-Chalners Corp. v.

Lueck, 471 U. S. 202, 208 (1985). In performng this analysis we
begin with any statutory | anguage that expresses an intent to

pre-enpt, but we |look also to the purpose and structure of the

statute as a whol e. FMC Corp., 111 S. C. at 407; Ingersoll-Rand
Co. v. Mdendon, 111 S. C. 478, 482 (1990).

ERI SA contains an explicit pre-enption clause, which

provides, in relevant part:

® 1If the Corcorans could sue United on a negligence theory,
it would appear that they could recover damages incurred in
connection wth the death of their unborn child. Danos, 402 So.
2d at 637.
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Except as provided in subsection (b) of this section, the
provi sions of this subchapter and subchapter 11l of this
chapter shall supersede any and all State |aws insofar as
they may now or hereafter relate to any enpl oyee benefit
pl an described in section 1003(a).

ERI SA § 514(a).® It is by now well-established that the
"del i berately expansive" |anguage of this clause, Pilot Life

| nsurance Co. v. Dedeaux, 481 U S. 42, 46 (1987), is a signal

that it is be construed extrenely broadly. See FEMC Corp., 111 S

. at 407 ("[t]he pre-enption clause is conspicuous for its

breadth"); Ingersoll-Rand, 111 S. CG. at 482.! The key words

10 Statutory, decisional and all other forms of state | aw
are included within the scope of the preenption clause. ERISA §
514(c) (1) ("The term'State |aw includes all |aws, decisions,
rules, regulations, or other State action having the effect of
law, of any State"). Section 514(b)(2)(A) exenpts certain state
| aws from pre-enption, but none of these exenptions is applicable
her e.

11 The legislative history indicates that Congress intended
the preenption provision to be applied expansively. In Shaw v.
Delta Air Lines, Inc., 463 U S. 85 (1983), the Court expl ained:

The bill that becane ERISA originally contained a limted
pre-enption clause, applicable only to state laws rel ating
to the specific subjects covered by ERI SA. The Conference
Commttee rejected those provisions in favor of the present

| anguage, and indicated that section's pre-enptive scope was
as broad as its language. See H R Conf. Rep. No. 93-1280,
p. 383 (1974); S. Conf. Rep. No. 93-1090, p. 383 (1974).

463 U.S. at 98. Senator WIIlians, one of ERI SA' s sponsors,
remar ked:

It should be stressed that with the narrow exceptions
specified in the bill, the substantive and enforcenent

provi sions of the conference substitute are intended to
preenpt the field for Federal regulations, thus elimnating
the threat of conflicting or inconsistent State and | ocal
regul ati on of enpl oyee benefit plans. This principle is
intended to apply in its broadest sense to all actions of
State or | ocal governnents, or any instrunentality thereof,
whi ch have the force or effect of |aw.
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"relate to" are used in such a way as to expand pre-enption
beyond state laws that relate to the specific subjects covered by
ERI SA, such as reporting, disclosure and fiduciary obligations.
Id. at 482. Thus, state laws "relate[] to" enpl oyee benefit
plans in a nuch broader sense -- whenever they have "a connection

wth or reference to such a plan.” Shaw v. Delta Air Lines,

Inc., 463 U. S. 85, 96-97 (1983). This sweeping pre-enption of
state law is consistent with Congress's decision to create a
conpr ehensi ve, uniform federal schene for the regul ation of

enpl oyee benefit plans. See Ingersoll-Rand, 111 S. C. at 482;

Pilot Life, 481 U S. at 45-46.
The nost obvious class of pre-enpted state |aws are those
that are specifically designed to affect ERI SA-governed enpl oyee

benefit plans. See Mackey v. Lanier Collection Agency & Serv.,

Inc., 486 U. S. 825, 829-30 (1988) (statute explicitly barring

garni shnment of ERI SA plan funds is pre-enpted); lngersoll-Rand,

111 S. C. at 483 (cause of action allow ng recovery from

enpl oyer when di scharge is prem sed upon attenpt to avoid
contributing to pension plan is pre-enpted). But a |law is not
saved from pre-enption nerely because it does not target enployee
benefit plans. |Indeed, much pre-enption litigation involves | aws
of general application which, when applied in particular

settings, can be said to have a connection with or a reference to

an ERI SA plan. See Pilot Life, 481 U S. at 47-48 (comon | aw

120 Cong. Rec. 29933 (1974). See also Pilot Life, 481 U S. at
46.
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tort and contract causes of action seeking damages for i nproper
processing of a claimfor benefits under a disability plan are
pre-enpted); Shaw, 463 U. S. at 95-100 (statute interpreted by
state court as prohibiting plans fromdiscrimnating on the basis

of pregnancy is pre-enpted); Christopher v. Mbil G| Corp., 950

F.2d 1209, 1218 (5th Cr. 1992) (common |aw fraud and negli gent
m srepresentation clains that allege reliance on agreenents or
representations about the coverage of a plan are pre-enpted),

petition for cert. filed 60 U S.L.W 3829 (U S My 26, 1992)

(No. 91-1881); Lee v. E.1I. DuPont de Nenpburs & Co., 894 F.2d 755,

758 (5th Cr. 1990) (sane). On the other hand, the Court has
recogni zed that not every concei vabl e cause of action that may be
brought agai nst an ERI SA-covered plan is pre-enpted. "Sone state
actions may affect enpl oyee benefit plans in too tenuous, renote
or peripheral a manner to warrant a finding that the law 'rel ates
to' the plan.” Shaw, 463 U. S. at 100 n.21. Thus, "run-of-the-
mll state-law clains such as unpaid rent, failure to pay
creditors, or even torts commtted by an ERI SA plan" are not pre-
enpted, Mackey, 486 U. S. at 833 (discussing these types of clains
in dicta).

C. Pre-enption of the Corcorans' d ains

Initially, we observe that the commopn | aw causes of action
advanced by the Corcorans are not that species of |aw
"specifically designed" to affect ERI SA plans, for the liability
rules they seek to invoke neither nmake explicit reference to nor

are prem sed on the existence of an ERI SA plan. Conpare
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| ngersoll-Rand, 111 S. C. at 483. Rather, applied in this case

agai nst a defendant that provides benefit-related services to an
ERI SA pl an, the generally applicabl e negligence-based causes of
action may have an effect on an ERI SA-governed plan. |n our

view, the pre-enption question devolves into an assessnent of the
significance of these effects.

1. United' s position -- it nakes benefit determ nations, not
medi cal deci si ons

United's argunent in favor of pre-enption is grounded in the
notion that the decision it nmade concerning Ms. Corcoran was not
primarily a medical decision, but instead was a decision nmade in
its capacity as a plan fiduciary about what benefits were
aut hori zed under the Plan. Al it did, it argues, was determ ne
whet her Ms. Corcoran qualified for the benefits provided by the
pl an by applying previously established eligibility criteria.

The argunent's coup de grace is that under well -established
precedent, !? participants nmay not sue in tort to redress injuries
fl owi ng fromdeci sions about what benefits are to be paid under a
pl an. One commentator has endorsed this view of | awsuits agai nst
providers of utilization review services, arguing that, because
medi cal services are the "benefits" provided by a utilization
revi ew conpany, conplaints about the quality of nedical services
(i.e., lawsuits for negligence) "can therefore be characterized

as clains founded upon a constructive denial of plan benefits."

2 Pilot Life, 481 U S. at 47-48.
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Chittenden, Ml practice Liability and Managed Health Care:

Hi story & Prognosis, 26 Tort & Ins. Law J. 451, 489 (1991).

In support of its argunent, United points to its explanatory
bookl et and its | anguage stating that the conpany advi ses the
patient's doctor "what the nmedical plan will pay for, based on a
review of [the patient's] clinical information and nationally
accepted nedical guidelines for the treatnent of [the patient's]
condition.” It also relies on statenents to the effect that the
ultimate nmedi cal decisions are up to the beneficiary's doctor.

It acknow edges at various points that its decision about what
benefits would be paid was based on a consi deration of nedical
information, but the thrust of the argunent is that it was sinply
perform ng commonpl ace admi nistrative duties akin to clains
handl i ng.

Because it was nerely performng clainms handling functions
when it rejected Dr. Collins's request to approve Ms. Corcoran's

hospitalization, United contends, the principles of Pilot Life

and its progeny squarely foreclose this lawsuit. In Pilot Life,

a beneficiary sought damages under various state-law tort and
contract theories fromthe insurance conpany that determ ned
eligibility for the enployer's long termdisability benefit plan.
The conpany had paid benefits for two years, but there followed a
period during which the conpany term nated and reinstated the
beneficiary several tines. 481 U S. at 43. The Court nade
clear, however, that ERI SA pre-enpts state-law tort and contract

actions in which a beneficiary seeks to recover danmages for
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i nproper processing of a claimfor benefits. [d. at 48-49.
Uni ted suggests that its actions here were anal ogous to those of

the insurance conpany in Pilot Life, and therefore urges us to

apply that decision.

2. The Corcorans' position -- United nakes nedi cal
deci sions, not benefit determ nations

The Corcorans assert that Pilot Life and its progeny are

I napposi te because they are not advancing a claimfor inproper
processi ng of benefits. Rather, they say, they seek to recover
solely for United s erroneous nedical decision that Ms. Corcoran
did not require hospitalization during the [ast nonth of her
pregnancy. This argunent, of course, depends on viewng United's
action in this case as a nedical decision, and not nerely an
adm ni strative determ nation about benefit entitlenents.
Accordingly, the Corcorans, pointing to the statenents United
makes in the QCP booklet concerning its nedical expertise,
contend that United exercised nedical judgnment which is outside
the purview of ERI SA pre-enption.

The Corcorans suggest that a nedical negligence claimis
permtted under the analytical framework we have devel oped for

assessing pre-enption clains. Relying on Sommers Drug Stores Co.

Empl oyee Profit Sharing Trust v. Corrigan Enterprises, Inc., 793

F.2d 1456 (5th Cir. 1986), cert. denied, 479 U S. 1034 (1987),

they contend that we should not find the state | aw under which
t hey proceed pre-enpted because it (1) involves the exercise of
traditional state authority and (2) is a | aw of general
application which, although it affects rel ations between
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principal ERISA entities in this case, is not designed to affect
the ERI SA rel ati onship. 3

3. Qur view -- United makes medi cal decisions incident to
benefit determ nati ons

We cannot fully agree with either United or the Corcorans.
Utimtely, we conclude that United nakes nedi cal decisions --
i ndeed, United gives nedical advice -- but it does so in the
context of nmaking a determ nation about the availability of
benefits under the plan. Accordingly, we hold that the Louisiana
tort action asserted by the Corcorans for the wongful death of
their child allegedly resulting fromUnited' s erroneous nedi cal
decision is pre-enpted by ERI SA

Turning first to the question of the characterization of
United's actions, we note that the QCP booklet and the SPD | end

substantial support to the Corcorans' argunent that United makes

13 Am cus curiae Louisiana Trial Lawyers Association (LTLA)
argues that United is not an ERI SA fiduciary, and that therefore
the tort clains against it cannot be pre-enpted. The parties,
however, agree that United is a fiduciary, and we have no reason
to dispute this. United s contract with Bell would appear to
give it "discretionary authority or discretionary contro
respecti ng managenent of [the] plan" or "authority or control

respecti ng managenent or disposition of its assets. . . [,]" thus
satisfying the statutory definition of a fiduciary. 29 US. C 8§
1002(21) (A (i). In any event, all courts of appeals to have

consi dered the issue have held that ERI SA pre-enption may apply
regardl ess of whether the defendant is a plan fiduciary.

Consol idated Beef Indus., Inc. v. New York Life Ins. Co., 949
F.2d 960, 964 (8th Gr. 1991); G bson v. Prudential Ins. Co., 915
F.2d 414, 417-18 (9th Gr. 1990); Howard v. Parisian, Inc., 807
F.2d 1560, 1564 (11th Gr. 1987). Despite the suggestion in
Howard that this circuit so held in Light v. Blue Cross and Bl ue
Shield of Al abama, 790 F.2d 1247 (5th Gr. 1986), there is no

i ndication that the defendant in Light was not a fiduciary, and
even if it was not, no part of the opinion considers the precise
gquestion whether ERI SA pre-enpts suits agai nst nonfiduciari es.
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medi cal decisions. United' s own booklet tells beneficiaries that
it "assess[es] the need for surgery or hospitalization and .
determ ne[s] the appropriate length of stay for a
hospi tal i zati on, based on nationally accepted nedi cal
guidelines.” United "wll discuss with your doctor the
appropriateness of the treatnents recomended and the
availability of alternative types of treatnents." Further,
"United' s staff includes doctors, nurses, and other nedi cal
pr of essi onal s know edgeabl e about the health care delivery
system Together with your doctor, they work to assure that you
and your covered famly nenbers receive the nost appropriate
medi cal care." According to the SPD, United will "provid[e] you
wth information which will permt you (in consultation with your
doctor) to evaluate alternatives to surgery and hospitalization
when those alternatives are nedically appropriate.™

Uni ted makes nuch of the disclainmer that decisions about
medi cal care are up to the beneficiary and his or her doctor.
Wil e that may be so, and while the disclainmer may support the
conclusion that the relationship between United and the
beneficiary is not that of doctor-patient, it does not nean that
Uni ted does not make nedi cal decisions or dispense nedical

advice. See Wckline, 239 Cal. Rptr. at 819 (declining to hold

Medi -Cal |iable but recognizing that it nade a nedical judgnent);
Macaul ay, Health Care Cost Contai nnent and Medical Ml practice:

Onh a Collision Course, 19 Suffolk U L. Rev. 91, 106-107 (1986)

("As illustrated in [Wckline], an adverse prospective
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determ nation on the 'necessity' of nedical treatnent may involve
conpl ex nedical judgnent.") (footnote omtted). In response,
United argues that any such nedical determ nation or advice is
made or given in the context of adm nistering the benefits
avai | abl e under the Bell plan. Supporting United's position is
the contract between United and Bell, which provides that
"[United] shall contact the Participant's physician and based
upon the nedi cal evidence and normative data determ ne whet her
the Participant should be eligible to receive full plan benefits
for the recomended hospitalization and the duration of
benefits."

United argues that the decision it nmakes in this, the
prospective context, is no different than the decision an insurer
makes in the traditional retrospective context. The question in
each case is "what the nedical plan will pay for, based on a
review of [the beneficiary's] clinical information and nationally
accepted nedical guidelines for the treatnent of [the
beneficiary's] condition." See QCP Booklet at 4. A prospective
decision is, however, different in its inpact on the beneficiary
than a retrospective decision. In both systens, the beneficiary
theoretically knows in advance what treatnents the plan wll pay
for because coverage is spelled out in the plan docunents. But
in the retrospective system a beneficiary who enbarks on the
course of treatnent recommended by his or her physician has only
a potential risk of disallowance of all or a part of the cost of

that treatnent, and then only after treatnent has been rendered.
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In contrast, in a prospective systema beneficiary may be
squarely presented in advance of treatnent with a statenent that
the insurer will not pay for the proposed course of treatnent
recommended by his or her doctor and the beneficiary has the
potential of recovering the cost of that treatnent only if he or
she can prevail in a challenge to the insurer's decision. A
beneficiary in the latter systemwould likely be far |ess
inclined to undertake the course of treatnent that the insurer
has at |least prelimnarily rejected.

By its very nature, a system of prospective deci si onmaki ng
i nfl uences the beneficiary's choice anong treatnent options to a
far greater degree than does the theoretical risk of disallowance
of a claimfacing a beneficiary in a retrospective system
| ndeed, the perception anong insurers that prospective
determ nations result in lower health care costs is prem sed on
the likelihood that a beneficiary faced wwth the know edge of
specifically what the plan will and will not pay for will choose
the treatnment option recommended by the plan in order to avoid
risking total or partial disallowance of benefits. Wen United
makes a deci sion pursuant QCP, it is nmaking a nedical
recommendati on which -- because of the financial ramfications --

is nore likely to be followed. 4

4 1t is the nedical decisionnaking aspect of the
utilization review process that has spawned the literature
assessing the application of mal practice and ot her negligence-
based doctrines to hold these entities |liable for patient
injuries. See Blum supra, at 199 ("The overriding incentive for
[utilization review] nmay be cost contai nnment, but the process
itself is triggered by a nedical evaluation of a particular case,
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Al t hough we disagree with United's position that no part of
its actions involves nedical decisions, we cannot agree with the
Corcorans that no part of United' s actions involves benefit
determ nations. |In our view, United nmakes nedi cal decisions as
part and parcel of its mandate to deci de what benefits are
avai |l abl e under the Bell plan. As the QCP Bookl et concisely puts
it, United decides "what the nedical plan will pay for." \Wen
United's actions are viewed fromthis perspective, it becones
apparent that the Corcorans are attenpting to recover for a tort
allegedly coonmtted in the course of handling a benefit
determ nation. The nature of the benefit determ nation is
different than the type of decision that was at issue in Pilot
Life, but it is a benefit determ nation nonetheless. The

principle of Pilot Life that ERI SA pre-enpts state-law cl ai ns

al l eging i nproper handling of benefit clains is broad enough to
cover the cause of action asserted here.

Mor eover, allow ng the Corcorans' suit to go forward would
contravene Congress's goals of "ensur[ing] that plans and pl an
sponsors woul d be subject to a uniform body of benefit |aw' and
"mnimz[ing] the admnistrative and financial burdens of
conplying with conflicting directives anong States or between

States and the Federal Government." lngersoll-Rand Co., 111 S

an evaluation that requires a clinical judgnent.") (footnote
omtted); Tiano, supra, at 80 ("The patient faces conflicting
judgnents by two nedical professionals: the treating physician
and the utilization review consultant"); Chittenden, supra, at
476 ("negligent inplenentation of cost-control nechani sns may
af fect the nedical judgnent of the physician or other provider
resulting in physical injury to the patient").
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Ct. at 484; see also Fort Halifax Packing, 482 U S. at 9-10.

Thus, statutes that subject plans to inconsistent regulatory
schenes in different states, thereby increasing inefficiency and
potentially causing the plan to respond by reduci ng benefit

| evel s, are consistently held pre-enpted. See Al essi V.

Raybest os- Manhattan, Inc., 451 U S. 504, 524 (1981) (striking

down | aw which prohibited plans fromoffsetting benefits by
anount of worker conpensation paynents); Shaw, 463 U. S. at 105
n.25 (striking down |aw whi ch prohibited plans from

di scrimnating on basis of pregnancy); EMC Corp., 111 S. C. at
408 (striking down | aw which elimnated plans' right of

subrogation fromclaimant's tort recovery). But in Ingersoll-

Rand, the Court, in holding pre-enpted the Texas conmon | aw of
wrongful di scharge when applied agai nst an enpl oyer who all egedly
di scharged an enpl oyee to avoid contributing to the enpl oyee's
pension plan, made clear that a state common | aw cause of action
is equally capable of leading to the kind of patchwork schene of
regul ati on Congress sought to avoid:
It is foreseeable that state courts, exercising their common
| aw powers, m ght devel op different substantive standards
applicable to the sane enpl oyer conduct, requiring the
tailoring of plans and enpl oyer conduct to the peculiarities
of the |aw of each jurisdiction. Such an outcone is
fundanentally at odds with the goal of uniformty that
congress sought to inplenent.
111 S. . at 484. Simlarly, although inposing liability on

United m ght have the salutary effect of deterring poor quality
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nedi cal decisions, there is a significant risk that state
liability rules would be applied differently to the conduct of
utilization review conpanies in different states. The cost of
conplying with varying substantive standards woul d i ncrease the
cost of providing utilization review services, thereby increasing
the cost to health benefit plans of including cost containnent
features such as the Quality Care Program (or causing themto
elimnate this sort of cost contai nnent program altogether) and
ultimately decreasing the pool of plan funds available to

rei nburse participants. See Macaul ay, supra, at 105.1

15 See Comment, A Cost Contai nnent Ml practice Def ense:
| nplications for the Standard of Care and for Indigent Patients,
26 Hous. L. Rev. 1007, 1021 (1989) (by Leslie C. Gordani).

1 W find I ndependence HMO, Inc. v. Smith, 733 F. Supp.
983 (E.D. Pa. 1990), cited by the Corcorans, distinguishable on
its facts. In Smth, the district court did not find pre-enpted
a state court mal practice action brought against an HVO by one of
its nmenbers. The plaintiff sought to hold the HMO |i abl e, under
a state-|law agency theory, for the alleged negligence of a
surgeon associated with the HMO. The case appears to support the
Corcorans because the plaintiff was attenpting to hold an ERI SA
entity |iable for nedical decisions. However, the nedical
deci sions at issue do not appear to have been nmade in connection
wWth a cost containnment feature of the plan or any other aspect
of the plan which inplicated the managenent of plan assets, but
were instead made by a doctor in the course of treatnent.

We also find Eurine v. Watt Cafeterias, No. 3-91-0408-H
(N.D. Tex. Aug. 21, 1991), cited in the Corcorans' reply brief,
irrelevant to this case. |In Eurine, an enployee of Watt
Cafeterias sued after she slipped and fell at work. Watt had
opted out of Texas's workers' conpensation schene, but provided
benefits for injured enpl oyees pursuant to an ERI SA plan. The
court held that a tort suit against the enployer for its
negligence in failing to maintain the floor in a safe condition
had nothing to do with the ERI SA rel ati onshi p between the
parties, but instead arose fromtheir distinct enployer-enpl oyee
relationship.

Finally, to the extent that two other decisions cited by the
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It may be true, as the Corcorans assert, that Louisiana tort
| aw pl aces duties on persons who nmake nedi cal judgnments within
the state, and the Louisiana courts may one day recogni ze that
this duty extends to the nedical decisions nmade by utilization
review conpanies. But it is equally true that Congress may pre-
enpt state-|aw causes of action which seek to enforce various
duties when it determ nes that such actions would interfere with
a carefully constructed schene of federal regulation. See Pilot
Life, 481 U S. at 48. The acknow edged absence of a renedy under
ERI SA's civil enforcenent schene for nedical nal practice
commtted in connection with a plan benefit determ nation does
not alter our conclusion. Wile we are not unm ndful of the fact
that our interpretation of the pre-enption clause |eaves a gap in
remedies within a statute intended to protect participants in

enpl oyee benefit plans, see Shaw, 463 U S. at 90; Firestone Tire

& Rubber Co. v. Bruch, 489 U S. 101, 113 (1989), the |l ack of an

ERI SA renmedy does not affect a pre-enption analysis. Menorial
Hosp., 904 F.2d at 248 & n.16; Lee, 894 F.2d at 757. Congress
per haps could not have predicted the interjection into the ERI SA
"system' of the nedical utilization review process, but it
enacted a pre-enption clause so broad and a statute so

conprehensive that it would be inconpatible with the | anguage,

Corcorans, Kohn v. Delaware Valley HMO Inc., No. 91-2745 (E. D
Pa. Dec. 20, 1991 and Feb. 5, 1992), and Cooney v. South Central
Bell Tel. Co., No. 91-3870 (E.D. La. March 5, 1992), conflict
with our holding, we decline to follow them
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structure and purpose of the statute to allow tort suits agai nst
entities so integrally connected with a pl an.

We are not persuaded that Sommers Drug, on which the

Corcorans rely heavily, commands a different outcone. In Sommers
Drug, we observed that courts are less likely to find pre-enption
when the state | aw i nvol ves an exercise of traditional state
authority than when the law affects an area not traditionally
regul ated by the states. 1d. at 1467. The Corcorans contend
that they easily pass this hurdle, as tort law traditionally has
been reserved to the states, but this victory only puts them back

at the starting line again. W went on to say in Sommers Drug

that we were "not convinced" that the traditional or

nontradi tional nature of the state |aw properly bears upon the
initial question whether it is pre-enpted by 8§ 514(a), because
the distinction had no support in the statutory |anguage. |d. at
1468. We continue to adhere to this view As cases such as

| ngersol |l -Rand and Chri stopher illustrate, the fact that states

traditionally have regulated in a particular area has functioned

as no i npedinent to ERI SA pre-enption. See Ingersoll-Rand, 111

S. . at 483 (wongful discharge action pre-enpted);
Chri stopher, 950 F.2d at 1218 (fraud action pre-enpted). ERISA' s

pre-enption section itself contains an explicit exenption for
state laws that regulate in at | east one area of traditional
state function -- insurance. ERISA 8 514(b)(2)(A). There is no

reason to believe that Congress intended inplicitly to exenpt a
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whol e range of state |aws when it showed itself perfectly capable
of carving out specific exenptions.

The second factor identified in Sonmers Drug as bearing on

pre-enption -- whether the state |aw affects rel ati ons anong
principal ERI SA entities -- continues to be relevant in this

circuit, see Menorial Hospital Systens v. Northbrook Life

| nsurance Co., 904 F.2d 236, 245, 248-50 (5th G r. 1990), but it

does not help the Corcorans. |In the case before us, of course,
the cause of action affects relations between principal ER SA

entities. Nevertheless, the Corcorans argue, Sommers Drug hol ds

that the claimw |l not be pre-enpted where the state law is one
of general application and it does not affect relations anong the
principal ERI SA entities "as such,” but in their capacities as
entities in another kind of relationship. They anal ogize to

Sommers Drug, where we held that a pension plan, acting in its

"non- ERI SA" capacity as a sharehol der in a conpany, could invoke
the state common | aw of corporate fiduciary duty against an

of ficer and director of the conpany and a plan fiduciary to
redress an all eged breach of fiduciary duty. 793 F.2d at 1468-
70. The short answer to this argunent is that the cause of
action in this case is not between parties acting in the kind of

non- ERI SA context we found in Sommers Drug. Although the clains

in Sormmers Drug nomnally affected rel ati ons between ERI SA

entities, the lawsuit had nothing to do with the plan. Here,
however, the central purpose of the lawsuit is to hold United

liable for actions it took in connection with its duties under
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the plan. Sommers Drug does not mtigate the pre-enptive force

of ERISA § 514(a).

| V. EXTRACONTRACTUAL DAMAGES

The Corcorans argue in the alternative that the danages they
seek are available as "other appropriate equitable relief” under
ERI SA 8 502(a)(3). That section provides:

(a) Acivil action may be brought --

(3) by a participant, beneficiary, or fiduciary (A to

enjoin any act or practice which violates any provision

of this subchapter or the terns of the plan, or (B) to

obtain other appropriate equitable relief (i) to

redress such violations or (ii) to enforce any

provi sions of this subchapter or the terns of the plan;
Al t hough the Corcorans did not assert a cause of action under 8§
502(a)(3) in their original state court conplaint, they asked the
district court in their notion for reconsideration to award
damages pursuant to this section. The defendants agreed at oral
argunent that the issue was properly raised and preserved for
appeal, and we proceed to consider it.

Section 502(a)(3) provides for relief apart froman award of

benefits due under the terns of a plan. Wen a beneficiary
sinply wants what was supposed to have been distributed under the

pl an, the appropriate renedy is 8 502(a)(1)(B). See, e.d.,
Cathey v. Dow Chem cal Co. Medical Care Program 907 F.2d 554,

555 (5th Gir. 1990), cert. denied, 111 S. C. 964 (1991).

Damages that woul d give a beneficiary nore than he or she is
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entitled to receive under the strict terns of the plan are
typically ternmed "extracontractual." Section 502(a)(3) by its
ternms permts beneficiaries to obtain "other appropriate
equitable relief" to redress (1) a violation of the substantive
provisions of ERISA or (2) a violation of the terns of the plan.
Al t hough the Corcorans have neither identified which of these two
types of violations they seek to redress nor directed us to the
particul ar section of the Plan or ERI SA which they cl ai mwas
viol ated, we need not determne this in order to resolve the
i ssue before us. As outlined below, we find that the particul ar
damages the Corcorans seek -- noney for enotional injuries --
woul d not be an available form of damages under the trust and
contract |aw principles which, the Corcorans urge, should guide
our interpretation of ERISA's renedial schene. Thus, we hold
that even under the interpretation of 8 502(a)(3) urged by the
Corcorans, they nay not recover.

The question whet her extracontractual or punitive damages
are available to a beneficiary under 8 502(a)(3) has been left

open by the Suprene Court ever since Massachusetts Miutual Life

| nsurance Co. v. Russell, 473 U S. 134 (1985). In Russell, the
beneficiary of a plan sought conpensatory and punitive damages
under ERI SA 88 502(a)(2) and 409(a)!” for the inproper processing
of her claimfor disability benefits. 1d. at 136, 138. The

Court rejected the argunent that such danages were avail abl e

17 Section 502(a)(2) permts "the Secretary. . .a
participant, beneficiary or fiduciary" to sue for appropriate
relief under § 4009.
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under 8 409(a), holding that 8§ 409(a) (1) authorized only actions
on behalf of the plan as a whole, not individual beneficiaries,
for losses to the plan; and (2) provided no inplied cause of
action for extracontractual damages caused by i nproper clains
processing. Russell, 473 U S. at 140, 147. Because the
beneficiary expressly disclained reliance on §8 502(a)(3),

however, the Court had no occasion to consider whether the
damages the plaintiff sought were avail abl e under that section.
Id. at 139 n.5.

In a concurrence joined by three other Justices, Justice
Brennan enphasi zed that he read the Court's reasoning to apply
only to 8 409(a), and that the legislative history of ERI SA
suggested that courts should develop a federal common law in
fashi oning "other appropriate equitable relief" under 8§
502(a)(3). 1d. at 155-56 (Brennan, J., concurring in the
judgnent). Justice Brennan argued that Congress "intended to
engraft trust-law principles onto the enforcenent schene" of
ERI SA, including the principle that courts should give to
beneficiaries of a trust the renedi es necessary for the
protection of their interests. 1d. at 156-57. Consequently, he
encouraged courts faced wth clains for extracontractual damages
first to determne to what extent state and federal trust and
pension | aw provide for the recovery of damages beyond any
benefits that have been w thheld, and second to consider whether
extracontractual relief would conflict wwth ERI SA in any way.

ld. at 157-58. Wth respect to the first inquiry he indicated
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that any deficiency in trust lawin the availability of nake-
whol e renedi es should not deter courts from authorizing such
remedi es under 8§ 502(a)(3), for Congress intended in ERISAto
strengthen the requirenents of the common |aw of trusts as they
relate to enpl oyee benefit plans. 1d. at 157 n.17. Finally,
Justice Brennan suggested, courts should keep in mnd that the
purpose of ERISA is the "enforcenent of strict fiduciary
standards of care in the adm nistration of all aspects of pension
pl ans and pronotion of the best interests of participants and
beneficiaries."” [d. at 158.

The Corcorans urge us to apply Justice Brennan's concurrence
and hold that the damages they seek anpbunt to "other appropriate
equitable relief." The defendants, on the other hand, urge us to
interpret "other appropriate equitable relief" to include only
declaratory and injunctive relief. Under the defendants' view of
§ 502(a)(3), which has been adopted by a nunmber of circuits,!® no
nmoney damages woul d be awardabl e and our discussion would be at
an end. However, even assum ng that Justice Brennan's view of
"other appropriate equitable relief" as potentially enconpassing
make-whol e relief is a proper construction of that section, the

damages the Corcorans seek woul d not be avail abl e.

8 Drinkwater v. Metropolitan Life Ins. Co., 846 F.2d 821
(1st Gr.), cert. denied, 488 U. S. 909 (1988); Harsch v.
Ei senberg, 956 F.2d 651 (7th Gr. 1992), petition for cert.
filed, 60 U S.L.W 3816 (U.S. May 11, 1992) (No. 91-1835); Novak
v. Andersen Corp., No. 91-1957 (8th Gr. April 9, 1992); Sokol v.
Bernstein, 803 F.2d 532 (9th G r. 1986); Bishop v. Gsborn
Transp., Inc., 838 F.2d 1173 (11th Cr.), cert. denied, 488 U S
832 (1988).
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The characterization of equitable relief as enconpassing
damages necessary to nmake the plaintiff whole nmay well be
consistent with the trust |aw principles that were incorporated

into ERI SA and which guide its interpretation. See Firestone,

489 U. S. at 110-11 (because ERISA is largely based on trust |aw,
those principles guide interpretation); H R Rep. No. 533, 93d
Cong., 1st Sess. (1973), reprinted in 1974 U S. Code Cong. &
Adm n. News 4639; S. Rep. No. 127, 93d Cong., 1st Sess.,
reprinted in 1974 U. S. Code Cong. & Adm n. News 4838 (indicating
intent to incorporate the law of trusts into ERISA). Section 205
of the Restatenent (Second) of Trusts allows for nonetary damages
as make-whole relief, providing that a beneficiary has "the
option of pursuing a renedy which will put himin the position in
whi ch he was before the trustee commtted the breach of trust" or
"of pursuing a renedy which will put himin the position in which
he woul d have been if the trustee had not conmtted the breach of
trust." In the context of the breach of a trustee's investnent
duties, "the general rule [is] that the object of danages is to
make the injured party whole, that is, to put himin the sane
condition in which he woul d have been if the wong had not been
commtted. . . . Both direct and consequenti al danages nay be

awarded." G Bogert & G Bogert, The Law of Trusts and Trustees

§ 701, at 198 (2d ed. 1982). See also Estate of Talbot, 141 Cal.

App. 309, 296 P.2d 848 (1956); In re Cook's WIl, 136 N.J. Eq.

123, 40 A 2d 805 (1945).
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This view may al so be consistent with the common | aw
contract doctrine which assists us in interpreting ERISA. As the
Court observed in Russell, ERI SA was enacted "to protect
contractually defined benefits." 473 U S. at 148. Prior to the
enact nent of ERI SA, the rights and obligati ons of pension
beneficiaries and trustees were governed not only by trust
principles, but in large part by contract law. Firestone, 489

U S at 112-13; see also Rochester Corp. v. Rochester, 450 F.2d

118, 120-21 (4th Cr. 1971); Audio Fidelity Corp. v. Pension
Benefit Guaranty Corp., 624 F.2d 513, 517 (4th G r. 1980); Hoefel

v. Atlas Tack Corp., 581 F.2d 1, 4-7 (1st Gr. 1978). It is

wel | -established that contract |aw enabl es an aggrieved party to
recover such damages as would place himin the position he would
have occupi ed had the contract been perfornmed, Restatenent
(Second) of Contracts 8§ 347 & comrent a (1981), including those
damages that could reasonably have been foreseen to flow fromthe

br each. Id. § 351; see Warren v. Society Nat. Bank, 905 F.2d

975, 980 (6th Cr. 1990) (8 502(a)(3) allows for recovery of
beneficiaries' increased tax liability after plan adm nistrators
failed to follow instructions regarding distribution), cert.
denied, 111 S. . 2556 (1991).

However, the Corcorans seek a form of extracontractual
damages that is never, as far as we can tell, awarded for breach
of trust duties, and is granted only in the nost |imted of
circunstances for a breach of contract. Certainly, patients and

their physicians can enter into contracts and physicians may
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incur liability for breach. The cases are uniform however, in
hol di ng that there can be no recovery agai nst a physician on a
contractual theory, as opposed to the usual recovery on a tort
theory of nedical negligence, unless there is an express
agreenent to performa particular service or to achieve a

specific cure. E.g., Bobrick v. Bravstein, 497 N.Y.S. 2d 749,

751, 116 A.D.2d 682 (App. Div. 1986); Grafici v. Goffen, 85 Il

App. 3d 1102, 407 N. E. 2d 633, 635, 41 Ill. Dec. 135 (1980);

Depenbrok v. Kaiser Foundation Health Plan, Inc., 79 Cal. App. 3d
167, 144 Cal. Rptr. 724, 726 (1978). 1In a few cases, courts,
recogni zing a distinction between commercial contracts and
contracts for the performance of personal services, have found

i napplicable the general rule that enotional distress damges are
not available in contract actions! and have all owed damages for
enptional injuries within the contenplation of the parties.

Stewart v. Rudner, 349 Mch. 459, 84 N W2d 816, 824 (1957) ("the

parties may reasonably be said to have contracted with reference
to the paynent of [enptional distress] danages therefor in event

of breach"); Sullivan v. O Connor, 363 Mass. 579, 296 N E. 2d 183,

188-89 (1973) (although nental angui sh damages are not avail abl e
for breach of a comercial contract, psychological injury may be
contenplated in a contract for an operation) (citing Stewart).

The Stewart rule, however, has not been w dely adopted, and the

9 See J. Calamari & J. Perillo, The Law of Contracts 8§88
14-3, 14-5(b), at 595-96 (3d ed. 1987); 11 W Jaeger, WIliston
on Contracts 8§ 1341, at 214 (3d ed. 1968); 5 Corbin on Contracts
8§ 1076, at 426 (2d ed. 1964).

38



M chi gan courts recently have characterized its hol ding
concerni ng danmages as applying only to contracts invol ving deep,

personal relationships, Chrumv. Charles Heating & Cooling, Inc.,

121 M ch. App. 17, 327 NW2d 568, 570 (1982), and contracts to

performvery specific acts. Penner v. Seaway Hosp., 169 M ch.

App. 502, 427 N.W2d 584, 587 (1988).

The strictness with which courts have vi ewed doctor-patient
contracts thwarts the Corcorans' claimthat enotional distress
damages woul d be avail abl e here under a nake-whol e interpretation
of 8§ 502(a)(3). The existence of a true doctor-patient
relati onship between Ms. Corcoran and United which could support
a contractual theory of recovery is dubious at best. Related to
this problemis the | ack of an express agreenent for a particular
service or for a particular result that serves as a prerequisite
to a contract-based recovery. Even assumng that United's

bookl et coul d be considered an aspect of the "plan," breach of
whi ch would give rise to a cause of action under § 502(a)(3), it
cannot be construed as nmaki ng an agreenent to perform any
particul ar nedical procedure or to arrive at any result. At nopst
it makes prom ses to act in accordance with accepted standards of
medi cal care. But courts have not recogni zed these sorts of

prom ses as creating contractual duties between physicians and
patients. Grafici, 407 N E 2d at 635-36 (failure to perform

wth requisite skill and care |eads to action for negligence, not

breach of contract); Awkerman v. Tri-County O'thopedic G oup

P.C., 143 Mch. App. 722, 373 N.W2d 204, 206 (1985) (physician's
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breach of express or inplied promse to act in accordance with
standard of care not actionable in contract). |I|ndeed, the
Massachusetts Suprene Judicial Court has enphasized that in an
action seeking damages under Sullivan, one of the |eading cases
all owi ng nental distress damages for a breached nedi cal contract,
recovery is not for the doctor's failure to live up to the
standard of care but solely for a failure to performthe specific

prom se contained in the agreenent. Salem O'thopedic Surgeons,

Inc. v. Quinn, 377 Mass. 514, 386 N E. 2d 1268, 1271 (1979). See

also Murray v. University of Pennsylvania Hosp., 490 A 2d 839,

841 (Pa. Super. 1985) (action for breach of contract to achieve
particular result may lie even if doctor has exercised hi ghest
degree of skill and care).

The fact that courts regularly view doctors and their

patients as standing in a fiduciary relationship, e.q., Black v.

Littlejohn, 312 N.C. 626, 325 S.E.2d 469, 482 (1985);
Li ebergesell v. Evans, 93 Wash. 2d 881, 613 P.2d 1170, 1176

(1980); State ex rel. Stufflebaumv. Appelquist, 694 S.W2d 882,

885 (Mb. App. 1985), also is of no avail. Al though a plan
beneficiary certainly may sue under 8 502(a)(3) for a breach of
the fiduciary duties set forth in 8 404, the lack of a true
doctor-patient relationship between Ms. Corcoran and United
underm nes this ground of recovery. In any event, courts have
not held that patients may sue their doctors under any

i ndependent "breach of fiduciary duty" theory. The renedies are

limted to contract actions (where an express agreenent has been
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made) and, in the vast majority of cases, tort actions for
negl i gence. Assumi ng w thout deciding, therefore, that 8§
502(a)(3) permts the award of nmake-whole relief as "other
appropriate equitable relief,” we hold that the envotional

di stress and nental angui sh damages sought here by the Corcorans

are not recoverabl e.

The result ERI SA conpels us to reach neans that the
Corcorans have no renedy, state or federal, for what may have
been a serious mstake. This is troubling for several reasons.
First, it elimnates an inportant check on the thousands of
medi cal decisions routinely made in the burgeoning utilization
review system Wth liability rules generally inapplicable,
there is theoretically | ess deterrence of substandard nedical
deci si onmaki ng. Mreover, if the cost of conpliance with a
standard of care (reflected either in the cost of prevention or
the cost of paying judgnents) need not be factored into
utilization review conpani es' cost of doing business, bad nedi cal
judgnents will end up being cost-free to the plans that rely on

t hese conpanies to contain nedical costs.?® ERISA plans, in

20 W note that, were the Corcorans able to recover agai nst
Uni ted under state |law, the contract between Bell and United
i ndicates that United woul d bear the cost. However, the general
application of a liability systemto utilization review conpanies
would ultimately result in increased costs to plans such as the
Bell plan as it becane nore expensive for conpani es such as
United to do business.
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turn, will have one | ess incentive to seek out the conpanies that
can deliver both high quality services and reasonabl e prices.

Second, in any plan benefit determ nation, there is always
sone tension between the interest of the beneficiary in obtaining
quality nedical care and the interest of the plan in preserving
the pool of funds available to conpensate all beneficiaries. 1In
a prospective review context, with its greatly increased ability
to deter the beneficiary (correctly or not) fromenbarking on a
course of treatnent recommended by the beneficiary's physician,
the tension between interest of the beneficiary and that of the
pl an i s exacerbated. A system which would conpensate the
beneficiary who changes course based upon a wong call for the
costs of that call m ght ease the tension between the conflicting
interests of the beneficiary and the plan.

Finally, cost containnent features such as the one at issue
in this case did not exist when Congress passed ERISA. \Wile we
are confident that the result we have reached is faithful to
Congress's intent neither to allow state-|aw causes of action
that relate to enpl oyee benefit plans nor to provide
beneficiaries in the Corcorans' position with a renmedy under
ERI SA, the world of enpl oyee benefit plans has hardly renai ned
static since 1974. Fundanental changes such as the w despread
institution of utilization review wuld seemto warrant a
reeval uation of ERISA so that it can continue to serve its noble
pur pose of safeguarding the interests of enployees. Qur system

of course, allocates this task to Congress, not the courts, and
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we acknow edge our role today by interpreting ERI SA in a manner

consistent with the expressed intentions of its creators.

V. CONCLUSI ON

For all the foregoing reasons, we find that ERI SA pre-enpts
the Corcorans' tort claimagainst United and that the Corcorans
may not recover damages for enotional distress under 8§ 502(a)(3)
of ERISA. Accordingly, the judgnent of the district court is
AFFI RVED.
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