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PER CURI AM

W nston Perron and M chael Lee having been nom nal enpl oyees
of different conpanies, but "borrowed servants" of Gulf QG I, when
Perron was allegedly injured on Gulf's offshore platformby Lee's
negligence, the issue in this appeal is whether the bar under the
Longshore and Harbor Wrkers Conpensation Act (LHWCA), 33 U.S.C. 8§
933(i), for suits against a co-enployee |ikewi se applies to this
tort action (respondeat superior) by Perron agai nst Lee's enpl oyer,
Bel | Mai ntenance & Fabricators Co., as held by the district court

in granting summary judgnent for Bell. W AFFIRM

. Senior Circuit Judge of the E ghth Crcuit, sitting by
desi gnation






| .

In early 1985, Perron, an operator on a @lf production
pl atformon the outer continental shelf, allegedly slipped and fel
because of oil left on the platformby Lee. @ilf did not directly
enpl oy Perron or Lee, but instead, contracted with busi nesses that
supply oil conpanies wth |[|abor. Danos & Curole Marine
Contractors, Inc. (Danos), enployed Perron; Bell, Lee.

Perron sued @ilf in district court in January 1986; but
summary judgnent was rendered agai nst hi mon the basis that he was
@l f's "borrowed servant" and that, therefore, under 33 U S.C. 8§
905(a), his exclusive renedy was workers' conpensation under the
LHWCA, 33 U S.C § 901 et seq.? This court affirnmed in an
unpubl i shed opinion. Perron v. @Qulf Gl Corp., 893 F.2d 344 (5th
Cir. 1989), cert. denied, . US _, 110 S. C. 3273 (1990).

Perron i s now recei ving conpensation provi ded by Danos, his nom nal

The liability of an enployer ... shall be
exclusive and in place of all other liability of
such enployer to the enployee ... on account of
such injury ... except that if an enployer fails to
secure paynent of conpensation as required by this
chapter, an injured enployee ... may elect to claim
conpensati on under the chapter, or to maintain an
action at law or in admralty for danages on
account of such injury .... In such action the
defendant may not plead as a defense that the
injury was caused by the negligence of a fellow
servant .... For purposes of this subsection, a
contractor shall be deened the enployer of a
subcontractor's enpl oyees only if the subcontractor
fails to secure the paynent of conpensation as
requi red by section 904 ...

33 U.S.C. § 905(a).



enpl oyer, pursuant to its contract with Qulf, as required by the
LHWCA.  See note 2, supra.

In early Decenber 1989, alnost four years after filing suit
against Qulf, and while the appeal from the sunmmary judgnent in
favor of Gulf in that action was pending in this court (the opinion

was rendered late that nonth), Perron brought this third-party

action in state court against Bell, Lee's nom nal enployer, under
a theory of respondeat superior. Bell renoved to federal court,
but was unsuccessful in having the action transferred to the
district where the action against GQulf had been filed. 1In early

1991, it was awarded summary judgnent, the district court hol ding
that the action was barred by 33 U S.C. 8§ 933(i), because Lee and
Perron were both "in the sane enploy".?3

The district court denied Perron's notion to reconsider,
noting that Perron had been held by this court to be a "borrowed
servant" of @ulf and that Perron did not dispute Bell's contention
that Lee was al so a "borrowed servant" of Gulf. Therefore, it held
again that Perron and Lee were "in the sane enploy", even though
nom nally enployed by different conpanies. The district court
rejected Perron's contention that Louisiana |aw should be applied

to the dispute, holding that the Quter Continental Shelf Lands Act

3 Section 933(i) provides:

The right to conpensation or benefits under [the
LHWCA] shall be the exclusive renedy to an enpl oyee
when he is injured ... by the negligence or wong
of any other person or persons in the sane enpl oy:
Provi ded, That this provision shall not affect the
liability of a person other than an officer or
enpl oyee of the enpl oyer.
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(OCSLA), 43 U.S.C. 8§ 1331 et seq., "provides that the LHAMCA is the
conpensation law applicable to this case, preenpting the
application of the idiosyncracies of the Louisiana Wrkers'
Conpensation schene.”
.
Summary judgnent is appropriate if the record
di scl oses "that there is no genui ne i ssue as to any
material fact and that the noving party is entitled
to a judgnent as a matter of law "™ ... I n
reviewi ng the summary judgnent, we apply the sane
standard of review as did the district court.
Sins v. Mnunental General Ins. Co., 960 F.2d 478, 479 (5th Cr.
1992) (quoting Fed. R Cv. P. 56(c)). Because we need only apply
the law to undisputed facts, this case is well suited to summary
judgnent. See id. at 480.
Under OCSLA, paynents are to be nmade under the LHWCA for
"disability or death of an enployee resulting from any injury
occurring as the result of [offshore] operations" of the type

involved in this action. 43 U S.C 8§ 1333(b). This appeal turns
on 33 U.S.C. 8 933(i), which substitutes LHACA renedi es excl usi vely

for an action for an injury caused by a person "in the sane
enpl oy". See note 3, supra. Wiile ""this provision limts an
enpl oyee's rights, it ... at the sane tinme expand[s] them by

i muni zi ng hi magai nst suits where he negligently injures a fell ow

wor ker .’ Sharp v. Elkins, 616 F. Supp. 1561, 1565 (WD. La. 1985)
(enphasis omtted) (quoting Congressional comments on 8§ 933(i)).
As stated, the injured co-enpl oyee's exclusive renedy is paynents
guaranteed under the LHWCA See Johnson v. Anerican Mitual
Liability Ins. Co., 559 F.2d 382, 390-91 (5th G r. 1977). Under
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this schene, the injured enpl oyee may receive a smaller sumthan a
liability judgnent, but the LHWCA paynents are nore certain and
allow the injured worker to avoid the hazards of |itigation. See
id. (construing 8 905(a) imunity to extend to enployer's liability
carrier).

Perron contends that Bell should not be vested with § 933(i)
immunity, because it is not his enployer and did not provide
wor kers' conpensation paynents to him(there was no quid pro quo).
He al so contends that he has a cause of action against Bell under
Loui si ana | aw.

A

Perron's first contention is based on the assunption that 8§
933(i) immuni zes only the enpl oyer of the injured enpl oyee. Perron
cites no authority for this proposition, and we know of none. He
merely cites several cases in which this court held that enployers
are protected by 8§ 905(a) fromliability to their enployees. See,
e.g., Gaudet v. Exxon Corp., 562 F.2d 351, 356 (5th Cr. 1977),
cert. denied, 436 U S. 913 (1978). Bell clains the protection of
8§ 933(i), not 8 905(a). Section 933(i) does not protect enployers;
it protects negligent co-enployees. See id. at 354 n. 4.

1

Perron mai ntains that recovery is not barred agai nst Bell for
injuries caused by Lee's negligence, because, as used in § 933(i),
Lee was not "in the sane enploy" as he; that Lee was in the enpl oy
of Bell, while he was in the enploy of Danos. In support, Perron

asserts that Lee was not a borrowed servant of @lf, but the



uncontested material facts were that "[a]ll control and direction

over Bell Maintenance enpl oyees such as Lee was exercised by Gul f"

and that "[o]ther than the direct supervision of ... Lee by Herman

Marshall [a @ulf mechanic], Qulf exercised the sane control over
Lee as @ulf exercised over Perron."*

A borrowed servant becones the enployee of the borrow ng
enpl oyer, Standard G| v. Anderson, 212 U. S. 215 (1909), and "is to
be dealt with as the servant of the [borrow ng enpl oyer] and not of
the [nom nal enployer]." Denton v. Yazoo & MV. Railway Co., 284
US 305 (1932). In Ruiz v. Shell G| Co., 413 F.2d 310, 312-13
(5th CGr. 1969), our court adopted the borrowed servant rule for
the LHWCA. See, e.g., Ml ancon v. Anoco Prod. Co., 834 F.2d 1238,
1244 n.10 (5th Cr. 1988); Capps v. N L. Baroid-NL Indus., 784
F.2d 615 (5th Gr.), cert. denied, 479 U S. 838 (1986); Gaudet, 562
F.2d at 355-57. And, borrowed servant status is a question of |aw.
E.g., Melancon, 834 F.2d at 1244.

As noted, in Perron's action against Qulf, this court held
that Perron was a borrowed servant of Culf. Furt hernore, as
referenced above, and as the district court noted, Perron did not
di spute, in opposition to summary judgnent in this action, that Lee
and Perron were both borrowed servants of @ilf; in fact, he
admtted that they were. He stated:

[ Perron] does not dispute that Lee was a borrowed

servant of Culf. Perron and Lee were borrowed
servants for @Qulf on the platform However, the

4 The day shift consisted only of Marshall and Lee; the night
shift, of Perron and anot her Danos enpl oyee.
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plaintiff contends that Lee was not a "co-enpl oyee"
to serve as a bar to this tort action

(I'n his supporting brief for his notion to reconsider, Perron took
a different tack and contended that Perron was not the borrowed
servant of Bell.) It goes w thout saying that Perron cannot admt
indistrict court that Lee was a borrowed servant of Gulf but deny
t hat here.

In sum Perron and Lee were co-workers in every neani ngful
sense of the term And, because they were borrowed servants/co-
enpl oyees of the sane enployer (&ulf), a fortiori, they were
"persons in the sane enpl oy" under 8 933(i).

2.

G ven that Perron is barred by 8 933(i) from bringing an
action against Lee, at issue is whether Perron can bring this
respondeat superior action against Bell, Lee's nom nal enployer.
Consistent with the LHANCA' s conprehensi ve schene, Perron is barred
from doi ng so.

In Nations v. Morris, 483 F.2d 577 (5th Gr. 1973), cert.
deni ed, 414 U. S. 1071 (1973), as here, the plaintiff was injured by

an al |l egedly negligent co-enployee on an oil platformon the outer

continental shelf. ld. at 579. The plaintiff sued his co-
enployee's liability insurer wunder Louisiana's direct action
statute. 1d. at 580. Simlar to the vicarious liability clained

here, the Nations co-enployee and his insurer were solidary
obligors (jointly and severally liable) under Louisiana |law. |d.
at 586-87. Therefore, if the 8 933(i) defense was not personal to
the co-enployee, but rather "inhere[d] in the nature of the
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obligation", the insurer could assert it against the injured
plaintiff. 1d. at 587.

Nat i ons concluded that the 8§ 933(i) defense was available to
the co-enpl oyee's solidary obligors. Id. at 587-89. It reasoned
that 88 933(i) and 905(a) do not nerely renove the renedy of
proceedi ng directly agai nst one tortfeasor to enforce an ot herw se-

preserved right, but also "conpletely obliterate[] the rights at

comon, civil or mritine |law against Enployer and fellow
enpl oyee." 1d. at 587.
Congress ... has determned that the relationship
gives rise only to conpensation liabilities. The
nature of the obligationis that there is no -- the
word is no -- obligation.
* * %
[ LHACA] is conprehensive. It has
adj usted and rearranged the rights of maritine
and other specifically covered workers. W

coul d not hold that [LHWCA] nerely cut off the
remedy against the fellow enployee and that
since the anmendnent in 1959° there has

5 Section 933 was anended in 1959 for the purpose of
"I mmuni z[ing] fell ow enpl oyees agai nst danages suits.”" S. Rep. No.
428, 86th Cong., 1st Sess., reprinted in 1959 U S.C.C A N 2134.

The rationale of this change in the law is that
when an enployee goes to work in a hazardous
i ndustry he encounters two risks. First, the risk
i nherent in the hazardous work and second, the risk
that he maght negligently hurt soneone else and
thereby incur a |l arge comon-| aw danage liability.
Wiile it is true that this provision limts an
enpl oyee's rights, it would at the sane tine expand
them by inmmnizing him against suits where he

negligently injures a fellow worker. It sinply
means that rights and liabilities arising within
the "enployee famly" will be settled within the

framewor k of the [ LHWCA].



subsi sted a renedy-1| ess ri ght agai nst the co-worker

which had no utility until the passage of the

Direct Action Statute and OCSLA with its surrogate

out-reach. ... [T]he conprehensive schene known as

[ LHWCA] is the whol e source of rights and renedi es.
Nations, 483 F.2d at 587-88 (enphasis in original) (footnote
omtted). Restated, "[t] he prohibition of suits between co-workers
under the [LHWCA] is not a personal defense but may be clai med by
the negligent co-workers' solidary obligors.” Loui siana Land &
Expl oration Co. v. Anmpbco Prod. Co., 878 F.2d 852, 855 (5th Gr.
1989) (citing Nations, 483 F.2d at 589).

Thi s respondeat superior action against Bell arises out of its
enpl oyee's, Lee's, alleged negligence. However, Perron has no
right to recover for Lee's negligence except as provided by the
LHWCA' s conprehensi ve schene; the LHWCA paynents are substituted
for any right Perron m ght have had to sue Lee's enpl oyer under
respondeat superi or. (As noted, Perron has been receiving such
paynents fromits noninal enployer, Danos). Nat i ons extended 8§
933(i)"'s protection to the solidary obligors of negligent co-
enpl oyees. And, to the extent that Bell is vicariously liable for
Lee's negligence, they are solidary obligors. Just as the
l[iability insurer in Nations was protected by 8§ 933(i), so too is
Bell. Sinply put, Perron cannot assert agai nst Bell, the enpl oyer,
his non-existent right against Lee, its enployee. The fact that

Bell is not Perron's enployer is irrelevant to whether 8§ 933(i)

bars his action against Bell.®

6 As support for challenging the 8 933 (i) bar, Perron states
that "Bell ... would never be obligated to Danos ... enployees
[ such as Perron] for conpensation benefits and, thus, there is no
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B
Despite OCSLA making the LHWA applicable to injuries
occurring in operations of the type involved in this action, Perron
asserts that, under OCSLA, Louisiana |aw should govern this case.
But, by its ternms, OCSLA nakes state | aw applicable only when it is
not inconsistent with federal law, providing in pertinent part:
To the extent that they are applicable and not
inconsistent with this subchapter or wth other
Federal laws ..., the civil and crimnal |aws of
each adjacent State ... are hereby declared to be
the law of the United States for [the outer
continental shelf adjacent to the state].

43 U.S.C. 8§ 1333(a)(2)(A) (enphasis added).

Section 933(i) provides that LHWCA paynents "shall be the
exclusive renedy to an enployee when he is injured ... by the
negligence or wong of any other person or persons in the sane
enploy." State lawis, therefore, preenpted by 8 933(i) in this
i nstance.

L1l

Accordi ngly, the judgnent is

AFFI RVED.

quid pro quo between Bell and Perron”, relying on the concurring
opinion in West v. Kerr-MGCee Corp., 765 F.2d 526 (5th Cr. 1985)
(dealing with § 905 immunity). Section 933(i) bars liability,
regardl ess of whether the otherw se-1i abl e def endant provi ded LHWCA
paynents to the plaintiff. Perron confuses 8§ 933(i) with § 905(a),
which permts an injured enployee to seek recovery at law if his
enpl oyer "fail[ed] to secure paynent of conpensation as required by
this chapter”. This exception is not found in § 933(i).
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