IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 91-3382

ANDRE P. LAZARUS,
Pl ai ntiff-Appellant,

ver sus

CHEVRON USA, | NC.,
Def endant - Appel | ee.

Appeal fromthe United States District Court
for the Eastern District of Louisiana

(April 13, 1992)
Bef ore REAVLEY, JOLLY, and H GEd NBOTHAM GCircuit Judges.
H G3 NBOTHAM Circuit Judge:

Andre Lazarus appeals the district court's dismssal of his
petition for enforcenent of a supplenentary order issued by a
deputy conm ssi oner of the Departnent of Labor. He argues that the
district court erred in finding that nedical benefits are not
included in conpensation for the purposes of enforcenent
proceedi ngs under § 18(a) of the Longshore and Harbor Wrkers'
Conmpensation Act, 33 U S.C. § 918(a). W find that conpensation
under § 18(a) does include nedical benefits and that the district
court erred in dismssing Lazarus' petition for this reason. W
affirm the district court's decision, however, because the
underlying conpensation order was not a final and enforceable

or der.



| .

I n January of 1986, Lazarus was a petrol eum engi neer enpl oyed
by Chevron USA, Inc.. Wile working on one of Chevron's oil rigs
off the coast of Louisiana, he slipped and fell and injured his
back. Doctors diagnosed Lazarus' injury as a |l ower back strain and
prescribed a programof physical therapy, exercise, and nedi cati on.
Chevron paid Lazarus disability conpensati on and nedi cal benefits
whil e he was recuperating. Lazarus returned to work briefly in
June of 1986, but | ater that nonth sought treatnent for depression,
and entered a psychiatric hospital. He remained in the hospita
for a nonth, and then continued to receive treatnment on an
outpatient basis thereafter. Lazarus asked Chevron to reinstate
hi s wor kers' conpensation benefits, but Chevron refused, asserting
that Lazarus' psychiatric condition was unrelated to the back
injury he had sustained on the rig. 1In August of 1986, Lazarus was
laid off in a reduction in force.

Lazarus remai ned unenpl oyed thereafter. He continued to
conplain of back pain and depression in the ensuing nonths and
continued to visit doctors sporadically for treatnent. |In July of
1988, he was admtted to the R ver Oaks Hospital for treatnment of
severe depression. He remained in residence at R ver QOaks for
about a year and a half. He filed a claimagai nst Chevron with the
deputy conm ssi oner of the Departnent of Labor, asserting his right
to workers' conpensation benefits under the Longshore and Har bor
Wor kers' Conpensation Act, 33 U S.C. 88 907, 914. The deputy

comm ssioner investigated the claim and found that Lazarus'



psychiatric treatnment was unrelated to the injury he sustained to
hi s back. Lazarus disputed this conclusion and asked for a hearing
before an adm nistrative |aw judge. In Septenber of 1989, an ALJ
found t hat Lazarus' psychol ogi cal condition was causally related to
hi s back injury, and accordingly ordered Chevron to pay all unpaid
wor kers' conpensation benefits dating back to January 1986. The
award included disability conpensation based on an average weekly
wage of $ 817.67, all nedical expenses related to the injury that
were previously incurred, and such reasonabl e and necessary future
medi cal care as Lazarus' disability required.

Chevron immediately reinstated the paynent of Lazarus'
disability conpensation and paid all past disability benefits that
were due. It did not pay any of Lazarus' nedical bills, however.
Chevron appeal ed the ALJ's decision to the Benefits Revi ew Board.
Wil e this appeal renmai ned pendi ng, Lazarus applied to the deputy
comm ssioner for a supplenentary order under 8 18(a) of the Act,
argui ng that Chevron was in default because it had not paid any of
his nedical expenses as required by the ALJ's order. Chevron
requested an informal conference to contest the anount Lazarus
claimed was in default and the reasonabl eness of his nedical bills.
The deputy comm ssioner did not respond to Chevron's request for an
informal conference, but issued a supplenentary order declaring
Chevron in default on nore than $ 300, 000 of nedical benefits.

Lazarus petitioned for enforcenent of this suppl enentary order
in the district court. Chevron noved to dismss the petition

arguing that 8§ 18(a) provides for imedi ate enforcenent only of



conpensati on awards, not awards of nedical benefits. Chevron also
urged that the anmounts Lazarus clained were in default were not due
under the ALJ's order, and that the deputy comm ssioner erred in
denying its request for a hearing on this matter. The district
court found that the deputy comm ssioner's order to pay nedica
expenses was not in accordance wth |law because the word

"conpensati on as used in 8§ 18(a) does not include nedical
benefits. It therefore dismssed Lazarus' petition for
enforcenent. Lazarus appeals.

1.

The Longshore and Harbor Wbrkers' Conpensation Act has two
provisions by which a district court can enforce conpensation
awar ds. First, under 8§ 21(d), the district court may enforce a
conpensati on order that has becone final, if it determ nes that the
order was made and served in accordance with [|aw 33 U S.C
§ 921(d). A conpensation order becones final thirty days after it
isfiledinthe office of the deputy conm ssioner, or, in the event
a party appeals the order to the Benefits Review Board, when the
Board nakes a decision which resolves the nerits of the

adm ni strative proceeding. 33 US.C 88 921(a); Newpark
Shipbuilding & Repair, Inc. v. Roundtree, 723 F.2d 399, 400 (5th

Cr. 1984). Second, under 8 18(a), the district court may enforce
a supplenmentary order issued by the deputy conm ssioner to an
enpl oyer who has been in default for nore than thirty days in the
paynment of conpensation due and payable under any award of

conpensation. 33 U.S.C. 8§ 918(a). Conpensation is due and payabl e



when a conpensation order is filed in the office of the deputy

comm ssioner. 33 U S. C 8 921(a); Tidelands Marine Serv. V.

Patterson, 719 F.2d 126, 127 n.1 (5th Gr. 1983). A suppl enent ary
order under 8§ 18(a) is final when entered and is imediately
enforceable by the district court if it is in accordance with | aw.

Abbott v. Louisiana |Insurance GQuaranty Ass'n, 889 F.2d 626, 629

(5th Gir. 1989).

These two provisions are the sole neans of enforcing
conpensati on awards under the Act. 33 U S.C. 8§ 921(e); Henry v.
CGentry Plunbing & Heating Co., 704 F.2d 863, 864 n.1 (5th Cr.

1983) . Wereas 8§ 21(d) provides for enforcenent of an appeal ed
order only after the appeal is finally resolved by the Board,
8§ 18(a) allows a claimnt who has obtained an award at the ALJ
level to enforce that award pronptly via a suppl enentary order

despite the possibility that the award may be overturned on review.
This section is expressly designed to provide "a quick and
i nexpensi ve mechani smfor pronpt enforcenent of unpai d conpensati on
awards, a thene central to the spirit, intent, and purposes of the

LHWCA. " Tidel ands, 719 F. 2d at 129; see al so Provi dence Washi ngt on

| nsurance Co. V. Di rector, Ofice of Wrkers' Conpensati on

Progranms, 765 F.2d 1381, 1385 (9th Cr. 1985). The Board is
authorized to grant a stay of enforcenent pending appeal under
8§ 21(b)(3), but no stay will issue unless irreparable injury would
ot herwi se ensue to the enployer or carrier. 33 U S.C. 8§ 921(b)(3).
Congress has nmade a policy choice that in nost circunstances, "it

is preferable that an i njured worker receive regul ar conpensati on,



even that later is determ ned to have been wongly exacted and not
recoverabl e by the payer, than that he be left w thout assistance
until all anmpbunts are finally determned." Henry, 704 F.2d at 865.

The question we nust decide is whether nedical benefits are
included in "conpensation" for the purposes of the accel erated
enf orcenment procedure under § 18(a). "Conpensation" is defined in
8§ 2 of the Act as "the noney all owance payabl e to an enpl oyee or to
hi s dependents as provided for in this chapter. . . ." 33 U S C
8§ 902(12). We nust construe this definition |iberally in favor of
injured workers. Holconb v. Robert W Kirk & Associates, Inc., 655

F.2d 589, 592 (5th Cr. 1981). Medi cal benefits can constitute
nmoni es payable to an enpl oyee or his dependents. Under 8 7 of the
Act, an enployee is entitled to recover any anount expended by him
for medical or other treatnent if the enpl oyer refuses or neglects
a request to furnish such treatnent, or if the nature of the
enpl oyee's injury requires treatnent and the enpl oyer neglects to
aut hori ze treatnent despite know edge of the injury. 33 U S.C

8§ 907(d). W are persuaded that an award obtai ned by an enpl oyee
under these circunstances i s an award of conpensation as defined in
§ 2.

The structure of the Act supports this interpretation.

Section 4(a) is entitled "liability for conpensation" and states
that "[e]very enployer shall be |iable for and secure the paynent

to his enployees of the conpensation payable under sections 907,

908, and 909 of this title." 33 US.C. 8§ 904(a). These three

sections cover the three kinds of benefits to which an enpl oyee may



be entitled: nedical services and supplies (8 7), conpensation for
disability (8 8), and conpensation for death (8 9). Since § 7
deals exclusively with the provision of nedical services and
supplies, and 8 4 refers to the "conpensati on" payable under § 7,
Congress nust have intended the term "conpensation" to enconpass
the provision of nedical benefits, at |east in sone circunstances.

See QOlfield Safety & Michine Specialties, lnc. V. Har nan

Unlimted, Inc., 625 F. 2d 1248, 1257 (5th Cr. 1980). Section 6(a)

also refers to 8 7 benefits as conpensation. 33 U S.C. § 906(a).

Chevron observes that there are nunerous other sections in the
Act whi ch appear to contrast the provision of nedical benefits with
t he paynent of conpensation. For exanple, § 18(b) provides that in
cases where an enployer is for sone reason unable to pay, the
Secretary of Labor will pay awards froma special fund established
for this purpose, "and, in addition, provide any necessary nedi cal,
surgical, and other treatnent required by section 907 . . . ." 33
US C 8§ 918(b). Simlarly, 8 33, which deals with settlenents
wth third parties, states that if no witten approval of the
settlenment is obtained, or if the enployee fails to notify the

enpl oyer of any settlenent, "all rights to conpensati on and nedi cal
benefits under this chapter shall be termnated . . . ." 33 U S. C
8 933(g). Indeed, in Chevron's view, the very fact that nedica
benefits and disability conpensation are treated in separate
sections indicates that the two are nutual |y excl usi ve cat egori es.

We di sagree. The separate treatnent of nedical care and

conpensation that runs throughout the Act is readily explained.



Wher eas death and disability benefits generally cone in the formof
nmonet ary conpensation fromenpl oyer to enpl oyee, 8 7 i ndi cates that
Congress envisioned that enployers would provide nedical care in
kind. The provision states that "[t] he enpl oyer shall furnish such
medi cal, surgical, and other attendance or treatnent, nurse and
hospital service, nedicine, crutches, and apparatus, for such
period as the nature of the injury or the process of recovery may
require." 33 U S . C § 907(a). Oiginally, the enployer or its
carrier would select the health care provider and pay the nedica
expenses incurred in treating the enployee directly to that

provider. See Marshall v. Pletz, 317 U S. 383, 391 (1943) ("In the

normal case . . . the insurer defrays the expense of nedical care
but does not pay the injured enpl oyee anything on account of such
care."). Monetary paynents to enpl oyees for nedi cal expenses were
necessary, however, in cases where the enployer refused to provide
medi cal care and the enployee had to obtain it hinself and file a
cl ai m agai nst the enployer. |d.

Congress changed this procedure sonewhat in 1960 because

enpl oyees conpl ai ned that they should be able to select their own

doctors. See H Rep. No. 2187, 86th Cong., 2d Sess., reprinted in
1960 U.S. Code Cong & Adm n. News 3556, 3556. It provided a
mechani sm wher eby enpl oyees would be allowed to select their own
doctors from a panel of physicians nanmed by the enployer and
approved by the deputy conm ssioner. Pub. L. No. 86-756, 74 Stat.
899, reprinted in 1960 U. S. Code Cong & Adm n. News 1269, 1269-71

In 1972, the procedure was further |iberalized, allowing the



enpl oyee t o choose any doctor authorized by the Secretary to render
medi cal care under the Act. Pub. L. No. 92-576, 86 Stat. 1251,
reprinted in 1972 U S. Code Cong. & Adm n. News 1452, 1456-57; H

Rep. No. 92-1441, 92nd Cong., 2d Sess., reprinted in 1972 U S. Code

Cong. & Adm n. News 4698, 4713-14. Thus enpl oyers no | onger choose
health care providers to treat their enployee's work-rel ated
i njuries. I nstead, injured enployees ask their enployers to
aut hori ze nedical treatnent by the doctors they select. See id..

Nevert hel ess, the enployer's obligation to furnish nedica
services in kind remains unchanged. 33 US.C 8§ 907(a). As we
understand the current practice, enployers remain directly liable
to health care providers for the nedical expenses of their injured
wor kers when they consent to the provision of nedical care. |f an
enpl oyer refuses or neglects to provide or authorize nedical care,
however, the enpl oyee nust procure nedical services independently
and then file a claimwith the Secretary to recover his expenses.
33 U S.C. § 907(d).

The di stinction between providing nedi cal services in kind and
payi ng enpl oyees for expenses incurred in obtaining such services
thenselves is inportant to our inquiry here. I f an enpl oyer
furni shes nedical services voluntarily, by paying a health care
provider for its services, it does not pay "conpensation"” wthin
the nmeani ng of the Act. Conpensation includes only noney payabl e
to an enpl oyee or his dependents, 33 U.S.C. § 902(12), not paynents
to health care providers on an enpl oyee's behalf. |f, however, the

enpl oyer refuses or neglects to furnish nedical services, and the



enpl oyee incurs expense or debt in obtaining such services, an
award of nedical expenses obtained by the enployee in a suit
agai nst the enployer is "conpensation" within the neaning of § 2.
It is noney payable to the enpl oyee.

Chevron's reliance on Marshall v. Pletz, supra, is therefore

m splaced. In Pletz, the Court held that the furnishing of nedical
care to an enployee was not paynent of conpensation within the
meani ng of § 13(a) of the Act. The Court did not say that noney
paid to the enpl oyee for debts incurred in obtaining nedical care
could not constitute conpensation. I ndeed, it inplied that an
award reinbursing an enpl oyee for noney spent to obtain nedical
care arguably does qualify as conpensati on.

Those cases in which this court and others have held that an
award of attorney's fees is not "conpensation” within the neaning

of the Act, see, e.q., Quidry v. Booker Drilling Co., 901 F.2d 485,

487 (5th Gr. 1990); Thonpson v. Potashnick Construction Co., 812

F.2d 574, 576 (9th Cr. 1987), are also inapposite here. First,
8§ 28(a) expressly provides that an award of attorney's fees "shal
be paid directly by the enployer or carrier to the attorney for the
claimant." 33 U.S.C. 8§ 928(a). Since the fees are not payable to
t he enpl oyee, they cannot constitute conpensation within the plain
meani ng of 8 2. Furthernore, unlike the case of nedical benefits,
there are no statutory provisions in the Act which refer to
attorney's fees as conpensation to the enpl oyee.

O course, there are sonme sections in the Act in which it is

clear that Congress used the term "conpensation" to refer to

10



disability benefits. See, e.q., 33 US.C § 910 ("the average
weekly wage of the injured enployee shall be taken as the basis
upon which to conpute conpensation"). This does not nean that
conpensati on cannot also be used to refer to an award of nedica
benefits. The same word can be used to describe different kinds of
benefits that fall wthin the Act's broad definition of
conpensation as "the noney all owance payable to an enpl oyee."

The only provision in the Act that we have di scovered which
appears to contradict our interpretation of "conpensation" is
8§ 7(c)(1)(B)(i), 33 U S.C. 8§907(c)(1)(B)(i). This section states
that a health care provider may be disqualified from providing
medi cal care under the Act if it makes fal se statenents "in a claim
for conpensation or claimfor reinbursenent of nedical expenses."
This seens to indicate that reinbursing an enpl oyee for nedica
expenses is sonething different from "conpensation"” as the Act
defines it. However, this provision was added to the Act in 1984.
See P.L. No. 98-426, 98 Stat. 1639, 1642; H Rep. No. 98-570, 98th
Cong., 2d Sess., reprinted in 1984 U S. Code Cong. & Adm n. News

2734, 2745-46. W therefore accord it |less weight in determning
the original nmeaning of "conpensation" when Congress enacted the
statute in 1927

The Longshore and Har bor Wrkers' Conpensation Act must be
liberally construed in conformance with its purpose, and in a way

whi ch avoi ds harsh and i ncongruous results.'” D rector, Ofice of

Wrkers' Compensation Prograns v. Perini North River Associ ates,

459 U. S. 297, 316-17 (1983) (citations omtted). Interpreting the

11



term "conpensation" in 8 18(a) as including nedical benefits
fulfills the purpose of the Act and avoids an i ncongruous result.
As we have noted, Congress included 8 18(a) in the Act so that a
di sabl ed worker could receive benefits pronptly after being found
deserving of them rather than suffer hardship while the benefits

were appealed. See Rivere v. Ofshore Painting Contractors, 872

F.2d 1187, 1190 (5th Cr. 1989); Tidel ands, 719 F.2d at 129; Henry,
704 F.2d at 865. It did not intend for the admnistrative review
process added in the 1972 anendnents to the Act to frustrate this

goal. See H Rep. No. 92-1441, 92nd Cong., 2d Sess., reprinted in

1972 U S. Code Cong. & Admin. News 4698, 4709. W see no reason
why Congress would have provided for imediate enforcenent of
awards of disability benefits but not awards of nedical benefits.
The financial burden that nedical costs inpose on an injured
enpl oyee is just as debilitating as the loss of inconme resulting
fromthe enployee's inability to work. Indeed, the provision in
8§21 limting the availability of stays pendi ng appeal to the Board

states that "[t]he paynent of anounts required by an award shal

not be stayed pending final decision . . . unless ordered by the
Board. " 33 US. C § 921(b)(3). This | anguage indicates that
Congress intended any "anmount required by an award" to be payabl e
pendi ng appeal, whether it be disability benefits or nedical
expenses or both.

Chevron argues that a del ay i n paynent of nedi cal expenses has
i nposed no hardshi p on Lazarus, since he received nedical care from

Ri ver Oaks wi t hout paying anything. This argunent ignores the fact

12



that Lazarus is personally liable for his nmedical bills. The fact
that River QGaks has not yet attenpted to collect fromLazarus is a
fortuity. Furthernore, if awards of nedical benefits were not
pronptly enforceable, there would be a substantial chilling effect
on the provision of nedical services to injured enployees whose
ability to pay is dubious. Many health care providers would be
reluctant to provide treatnent without sone i ndication that paynent
wll soon be forthcom ng. This would detract from the pronpt
relief of injured workers that Congress intended.

Finally, if the term"conpensation" does not include nedi cal
benefits in any instance, there is a strong argunent that
adm ni strative awards of nedical benefits under the Act are never
judicially enforceable, before or after appeal. Section 21
contains the only ot her enforcenent nechani smin the Act ot her than
§ 18. It is entitled "review of conpensation orders" and provides
for judicial enforcenent of a "conpensation order maki ng an award. "
33 US.C § 921(d). If nmedical benefits cannot constitute
"conpensation," they arguably cannot be part of a "conpensation
order" enforceable under this section. This cannot have been the
i ntent of Congress.

In sum we are persuaded that nedi cal benefits are included in
"conpensation" for the purposes of enforcenent proceedi ngs under
8§ 18(a). The district court erred in refusing to enforce the
deputy conm ssioner's order to Chevron to pay Lazarus' nedi cal

expenses for this reason.

13



L1,
Chevron al so argues that the district court properly refused
to enforce the deputy conm ssioner's suppl enentary order because it
was not "in accordance with law' as required by § 18(a). It

contends, inter alia, that the ALJ's underlying order was not a

final enforceable order because it did not adequately state the
anount of conpensation which was owed to Lazarus.

Nei t her the deputy comm ssioner nor the district court should
reviewthe underlying nerits of the ALJ's decision and order in the
course of 8§ 18(a) enforcenent proceedings. Abbott, 889 F.2d at
629- 30; Jourdan v. Equitable Equipnent Co., 889 F.2d 637, 639-40

(5th Gr. 1989). This would underm ne the pronpt relief of injured
enpl oyees which this section was designed to facilitate. But we
have expl ai ned that a conpensation order which is not final is not
"in accordance with law' and is therefore not enforceabl e by resort

to 8 18(a). Severin v. Exxon Corp., 910 F.2d 286, 289 (5th Gr.

1990). "To constitute a final decision and order of the ALJ, the
order nust at a mninum specify the anount of conpensation due or
provi de a neans of cal cul ati ng the correct anount without resort to
extra-record facts which are potentially subject to dispute between
the parties.” |[|d.

The portion of the ALJ's order in this case relating to
medi cal benefits falls afoul of the rule set forth in Severin. The
order provided that Chevron shall furnish "such reasonable and
necessary future nedical care and treatnent as Claimant's worKk-

related injury of January 28, 1986, may require, and shall pay for

14



all nedical expenses related thereto previously incurred.” The
ALJ added that "[t]he specific dollar conputations of the
conpensation award shall be admnistratively perfornmed by the
Deputy Conmi ssi oner." He never specified the amount of
conpensation due, nor did he provide a neans of calculating this
anount. He did not say what expenses were related to the injury
and did not refer to Lazarus' nedical bills as providing the basis
for its award. W do not know for sure whether the ALJ even
reviewed Lazarus' nedical bills. The ALJ nust not delegate the
task of calculating the amunt of the award to the deputy
conmi ssioner unless it provides sone nethod of doing so.!

Lazarus argues that Chevron waived any argunents it my have
had as to the reasonabl eness of his nedi cal expenses because it did
not raise this issue before the ALJ. W agree that the
reasonabl eness of Lazarus' nedi cal expenses is a substantive matter
t hat shoul d have been resolved at the initial ALJ hearing, and that
Chevron cannot raise this issue in the course of enforcenent
proceedi ngs. Jourdan, 889 F.2d at 640. However, this does not
relieve the ALJ of his responsibility to prescribe the anmount of
its award, or to establish sone neans of deriving this anount.

The problemw th the ALJ's i ndeterm nate award was conpounded

by the deputy comm ssioner's failure to provide Chevron wth a

. Technically, the award of future benefits was not an
award of "conpensation" under 8§ 18(a), since the ALJ ordered
Chevron to furnish nedical services rather than pay nedica
expenses. To nmake the enforceability of such orders clear, ALJs
shoul d characterize their awards as conpensation for nedical
expenses the enployee wll incur, and describe the expenses that
w il qualify.

15



hearing on this matter. Chevron asked for an infornmal conference,
which the Secretary has provided for by regulation as a neans of
resol ving di sputes over clains without resort to the formal hearing
process. See 20 C.F.R 88 702.372, 702.311 et seq. It argued not
only that the nedical bills were unreasonable, but also that not
all of the expenses clained by Lazarus were in fact due under the
ALJ's award. The latter issue is one properly resolved by the

deputy conmm ssioner at an informal conference or, if necessary, at

a formal hearing. See Abbott, 889 F.2d at 629; Jourdan, 889 F.2d
at 639. Instead of convening such proceedings, the deputy
comm ssioner sinply accepted the figure that Lazarus asserted was
in default, w thout explanation. She does not appear to have nmade
the "specific dollar conputations" contenplated by the ALJ when he
del egated the determnation of the anobunt of the award to the
deputy conmm ssioner. Thus we are left with the possibility that
neit her the ALJ nor the deputy conm ssioner actually cal cul ated the
anount of noney Chevron owed.

We are reluctant to extend Lazarus' road to recovery further,
but we cannot ignore the potential prejudice to Chevron in the
proceedi ngs bel ow. Because the ALJ's award was not a final order
enforceable under 8§ 18(a), the district court was entitled to
di sm ss Lazarus' petition. We therefore affirm the district
court's decision on grounds independent of those stated by the

court. Cf. United Brands Co. v. Melson, 594 F.2d 1068, 1072 (5th

Cr. 1979). Wen the ALJ nmakes express findings as to the anount

16



of the award and the ki nd of expenses for which Chevron is |iable,
its order will be enforceable under § 18(a).

AFF| RMED.
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