IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 91-3393

TUNI CA- BI LOXI TRl BE,
A Sovereign Indian Nation, et al.,

Pl aintiffs-Appellants,

VERSUS
STATE OF LQUI SI ANA, et al .

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Mddle District of Louisiana

(June 24, 1992)
Before WSDOM JONES, and SMTH, C rcuit Judges.
JERRY EE. SMTH, G rcuit Judge:
The state of Louisiana inposes a retail sales tax on the off-
reservation purchase of new vehicles by Indian tribes and tri bal
menbers. Concluding that the inposition of the tax is proper, we

affirmthe district court's judgnent in favor of the state.

l.
The state of Louisiana inposes a sales tax upon the retai
sale of notor vehicles wthin the state. La. R S. 47:302(A

Paynent of the tax is a prerequisite to registering and obtai ni ng



a license plate for the vehicle. 1d. 47:303(B)(1). The Tunica-
Biloxi Tribe ("the Tribe")! purchased a van off-reservation with
federal grant noney for the exclusive use of the Tribal health
depart nent. The van was taken to the reservation and has been
permanent|ly garaged there since then. The state sought paynment of
the sales tax on the van, and the Tribe paid "under protest."?
Fred Gonzales, Jr., an enrolled nmenber of the Tribe, also
purchased a vehicle off-reservation; the vehicle was taken to the
reservation and has been garaged there since then. Larry Burgess,
an enroll ed nenber of the Chitinmacha Tribe® who i s enpl oyed by the
Tunica-Biloxi Tribe, simlarly purchased two vehicles off-reserva-
tion; these vehicles were taken to the Chitinmacha reservation and
have been garaged there since then. Both Gonzal es and Burgess paid
the sales tax; according to the plaintiffs, neither "formally

protested the paynent of these taxes."*

! The Tunica-Biloxi reservation is |ocated in Avoyelles Parish, Louisiana,
and consists of approximately 130 acres of land. The status of the Tribe and
the reservation was a disputed issue in the earIK stages of the litigation

It is now apparentlﬁ undi sput ed, however, that the [and was taken into trust
on March 28, 1990, by the United States for the purFose of creating the

Tuni ca-Bil oxi reservation and that the Tribe is an Indian tribe with a
governi ng body duly recognized by the Secretary of the Interior.

etter with its paynent. |t does not appear, however, that t Tri be avail ed

f The Tribe states that it paid the tax "under protest" bK including a
e
itself of the state's statutory protest system See La. R S. 47:1401 et seq.

3 The Chitimacha Tribe has a 261-acre reservation |ocated in St. Nhr¥'s
Pari sh, Louisiana. This land was taken into trust by the United States for
the benefit of that tribe in 1919.

) The Chitimacha Tribe is not a party to this suit. |t was pernmitted to
file an amicus curiae brief inthe matter and to participate at oral argunent.

4 The plaintiffs allege that the vehicles in question were "delivered" to
the reservations. |t is unclear, however, whether the purchasers took
possession of the vehicles at the dealersth and brought themto the reserva-
tion or whether, instead, the dealers actually "delivered" the vehicles to the
reservation. This anbiguity is not critical to our analysis.
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The Tribe, Burgess, and Gonzales brought individual and
official -capacity suits against various state officers in addition
to suing the state. The two individual plaintiffs sought class
certification and clainmed to represent a class of tribal nenbers
who own vehicles that are taken to and garaged on the reservation.
The plaintiffs sought (1) a declaration that the tax was invalid,
(2) arefund of the tax they paid, and (3) an injunction conpelling
the state to refund sales tax paynents to simlarly-situated
persons and/ or organi zati ons that had paid such tax within the | ast
three years.

The district court dismssed the individual-capacity suits,
refused to certify the class, held that it did not have jurisdic-
tion over the clainms by the individual plaintiffs by virtue of the
Tax Injunction Act, 28 U.S.C. 8§ 1341, and awarded sunmary j udgnent

in favor of the state.

.

The tax provision at issueinthis caseis La. RS. 47:302(A,
whi ch provides as foll ows:

There is hereby | evied a tax upon the sale at retail, the

use, the consunption, the distribution, and the storage

for use or consunption in this state, of each item or

article of tangi ble personal property .
According to the plaintiffs, the state has run afoul of Suprene

Court jurisprudence by taxing the off-reservation sale of vehicles



taken to and garaged on the reservation.?®
The Suprene Court has crafted a per serule with regard to the
"special area" of taxation of Indian tribes and nenbers. See

California v. Cabazon Band of M ssion |Indians, 480 U S. 202, 215

n.17 (1987). The rule permts a state to tax lands, activities,
and property "within the boundaries of the reservation” only where
t here has been a "cession of jurisdiction or other federal statutes

permtting it." 1d. (quoting Mescal ero Apache Tribe v. Jones, 411

U S 145, 148 (1973)). Wen such tribal activities are conducted
"outside the reservation," however, the situation "present][s]

different considerations." Mscalero, 411 U S. at 148.

5 Al t hough we begin by addressing the nmerits, we note that the state has
rai sed a question as to our jurisdiction to consider the individual plain-
tiffs' clainms based upon the Tax Injunction Act, 28 U S. C. § 1341, i ch
provi des that

[t]he district courts shall not enjoin, suspend or restrain the
assessnent, levy or collection of any tax under State |aw where a
pl ai n, speedy and efficient remedy nay be had in the courts of
such State

It is settled that the Tax Injunction Act does not bar our consideration of
the clainms of the Tribe. See Mie v. Confederated Salish & Kootenai Tribes,
425 U. S. 463, 474-75 (1976) (act does not divest district court of jurisdic-
tion over clains by Indian tribes to enjoin enforcenent of state tax |aws, as
a nore recent jurisdictional statute, 28 U S.C. § 1362, gives district courts
jurisdiction to hear "all civil actions, brought by any Indian tribe

wherein the matter in controversy arises under the Constitution, |aws, or
treaties of the United States"). 1In Me, the Court did not reach the question
of whether there would be jurisdiction over the individual tribal nenbers
challenge to the inposition of the state tax, noting that it could reach "al
the substantive issues raised on appeal"” by "deciding the clains of the Tribe
alone." Id. at 475 n. 14. See also id. at 468 n. 7.

That is the case here as well. W therefore do not need to reach the
jurisdictional question as to the individual tribal nmenbers. Nor do we need
to reach the question of class certification. W do note, however, that there
appears to be a serious question as to jurisdiction over the individua
claims. See Osceola v. Florida Dep't of Revenue, 893 F.2d 1231 (11th Gr.
1990) (Tax Injunction Act bars consideration of individual tribal nmenbers
claims where state provides "plain, speedy and efficient renmedy"), cert.
denied, 111 S. C. 674 (1991); Assiniboine & Sioux Tribes v. Mntana, 568 F
Supp. 269, 276-79 (D. Mont. 1983) (sane). See also United States v. State Tax
Commi n, 505 F.2d 633, 638 (5th Gr. 1974) (noting that § 1362 "contains no
general grant of jurisdiction for a suit nmerely because an Indian is a

party").
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| ndeed, as the Court has stated, "[a] bsent express federal |aw
to the contrary, Indians going beyond reservation boundari es have
generally been held subject to non-discrimnatory state |aw
ot herwi se applicable to all citizens of the State.” 1d. at 148-49.
This principle applies to a state's tax laws. |1d. at 149. Thus,
there are two presunptions at work here: State taxation of on-
reservation tribal activities is presunptively invalid; state
taxation of off-reservation tribal activities is presunptively
val i d.

The plaintiffs first argue that their situation falls within
the on-reservation presunption. They then argue that regardl ess of
whi ch presunption applies in this case, the tax in question is
preenpted by federal regulation (at least with regard to the

purchase of the health service van).

A
The plaintiffs contend that the inposition of the sales tax
falls within the on-reservation presunption because the "taxable
event" occurred when the vehicles were taken to and garaged on the

reservation.® In nmaking this argunent, they rely upon three of the

6 At oral argunent, counsel for the Chitimacha Tribe agreed with the
plaintiffs that the tax was inproper but disagreed with their theory that the
ermanent | ocation of the vehicles was the key to the inquiry. The Chitimacha
ribe's theory is that the states are sinply wthout any power to tax reserva-
tion Indians. For this proposition, it cites the Court's recent statenent
that "{absent cession of jurisdiction or other federal statues pernmtting it,z
we have held, a State is W thout power to tax reservation |ands and reserva-
tions [sic] Indians.”" County of Yakima v. Confederated Tribes & Bands of
Yakima Indian Nation, 112 S. CG. 683, 688 (1992) (quoting Mescalero, 411 U S.
at 148) (enphasis added).

The Court's statenment plainly was nmade in the context of considering on-
reservation activity, which was at issue in the case. See infra n.9. As
noted above, the Court in Mescalero explicitly stated, 411 U S. at 148-49,
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Court's principal Indian tax |aw cases.

The first is Mbe v. Confederated Salish & Kootenai Tri bes, 425

U S 463 (1976), which they claimis "substantially identical" to

the case at bar. |In Me, the Court invalidated the inposition of
an annual "personal property tax on personal property [notor
vehicles] located within the reservation . . . . " 1d. at 481

(enphasi s added). The "tax event," then, was the ownership of a
motor vehicle as of January 1 of each year, and that "event"

occurred on-reservation. See Washi ngton v. Confederated Tri bes of

Colville Indian Reservation, 447 U. S. 134, 163 (1980) (describing

hol ding i n Me).

Simlarly, the situs of the tax event in the next case the
plaintiffs cite sQ Colville sQ was on-reservation. In Colville, the
Court invalidated the state's excise tax on notor vehicles inposed
for the privilege of using such vehicles within the state. The
Court held that the excise tax and the tax at issue in Me were
"quite simlar": "Each is denomnated an excise tax for the
{privilegez of using the covered vehicle in the State, each is
assessed annual ly at a certain percentage of fair market val ue, and
each is sought to be inposed upon vehicles own by the Tribe or its
menbers and used both on and off the reservation.” Id. at 162
(footnote omtted).

The state in Colville attenpted to distinguish Me, noting

that while the tax event in Me was the ownership of an on-

that reservation |ndians going beyond the reservation generally have been
subject to state tax |law, and County of Yakinma states nothing to the contrary.
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reservation vehicle (i.e., a personal property tax), the event in

the case at bar was "use within the State of the vehicle in

question.” ld. at 163. The Court rejected this distinction,
noting that "[while [the state] may well be free to |levy a tax on

t he use outside the reservation of Indi an-owned vehicles,"” it could
not tax on-reservation use. |d. The tax in question was invalid
because it taxed both on- and off-reservation activities, rather
t han apportioni ng between the two types of activity. 1d. The key
was that the tax event in both Me and Colville was the use and
ownership of a vehicle on the reservation SQ a tax event the state
coul d not reach

The third and final case upon which the plaintiffs rely is
Ramah Navaj o School Bd. v. N.M Bureau of Revenue, 458 U S. 832

(1982). There, the Court held that the state gross receipts tax
was invalid where it was i nposed upon a non-Indian contractor that
built a school on reservation land. The Court noted that the tax
was "intended to conpensate the State for granting {the privilege
of engaging in business.z" |d. at 844 (citations to state statute
omtted). According to the Court, the state failed to explain "the
source of its power to levy such a tax in this case where the
{privilege of doing businessz on an Indian reservation is exclu-
sively bestowed by the Federal Governnent." 1d.

Again, as in Me and Colville, the "taxable event" in Ramah
was the on-reservation construction of a school SQ an activity
beyond the taxing power of a state. Significantly, the Mescalero

Court upheld the inposition of a simlar gross receipts tax upon a



tri be-owned ski resort |ocated off-reservation. 411 U S. at 157-
58.7

The instant case is unlike Me, Colville, and Ramah in that

the state of Louisiana has not reached into the reservation and
taxed an on-reservation activity.® |t does not attenpt to tax the
privilege of using or owning notor vehicles on the reservation
Rather, it taxes the retail sale of those vehicles off-reservation.
A tax on the sale of tangi ble property is not a tax on the property
itself; rather, it is a tax on the sales transaction.?®

The plaintiffs do not contest the fact that the sale took
pl ace off-reservation. They contend, rather, that the "taxable

i nci dent was the delivery of the vehicle to its permanent garage on

! In Mescalero the Court did invalidate the "conpensating use tax inEPsed
on the perspnaItY installed in the construction of the ski lifts.” 411 U S

at 158. This holding, however, was based upon § 5 of the I|ndian Reorganiza-
tion Act, which exenpts "any lands . . . acquired" by Indian tribes fromstate
taxation. 25 U S.C. § 465. The gross receipts tax was inposed on income from
land, not on the land itself, and thus was valid. Mescalero, 411 U S. 157-58.
The personal property subject to the use tax had become "gernanently attached
to the realty' and thus was a tax on land. |d. at 158. he Court therefore
held that the tax fell within the § 5 exenption. |d. at 158-59.

8 See Osceola v. Florida Dep't of Revenue, 705 F. Supp. 1552, 1555 gS.D

Fla. 1989) (noting in dicta that taxation of off-reservation purchases falls

within Mescalero's presunption of validity), aff'd on other grounds, 893 F.2d

1231 (11th Gr. 1990?, cert. denied, 111 S, C. 674 (1991); Felix S. Cohen

Handbook of Federal |ndian Law at 430 (1982) ("The reasoning of [Mescalero]

seens tolapply to ot?er state business and consunption taxes, such as taxes on
. . sales . . . .").

®  See Sullivan v. United States, 395 U.S. 169, 175 (1969) ("A tax on the
Pr|V|Iege of selTing or buying Fro ert¥ has | ong been recogylzed as distinct

roma tax on the property itself.") (footnote onitted). . County of
Yakima, 112 S. C. at 693 (tax upon sale of property is not tax on subject of
that sale).

In County of Yakima, the county inposed an ad val oremtax on so-called
"fee patented™ Tand Tocated on the reservation, as well as an excise tax on
the sale of such land. The Court held that "the General Allotnent Act [24
Stat. 388, as anended, 25 U . S.C. § 331 et _seq.] explicitly authorizes only
{taxation of . . . landz" by the state. Thus, because "a tax upon the sale of
property is not a tax upon the subject matter of that sale,” 112 S. C. at 693
(citation onmitted), the county could tax the fee-patented |and (the ad val orem
tax) but not the sale of that land (the excise tax). 1d. at 694.
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I ndian lands, not the transfer of possession taking place off-
reservation "if the property in question is not permanently nmade a
part of the Louisiana property mass, or if it has not sonehow .

affixed itself in the state on a long-term. The pl ain-
tiffs, however, confuse the jurisprudence interpreting the state's
use tax with that interpreting the sales tax.

As noted above, Louisiana assesses a sales tax on the "{sal es
pricez of itens sold in the state" such as the vehicles involved in

this case. Pensacola Constr. Co. v. McNamara, 558 So. 2d 231, 232

(La. 1990).1° The state also inposes a "use tax" at the sane rate
on out-of-state purchases of tangible property brought into
Loui si ana. La. RS 47:302(A)(2). The use tax "is designed to
conpensate the State for sales tax that is |ost when goods are
purchased out-of-state and brought for use into Louisiana," D H_

Hol nes Co. v. McNamara, 486 U.S. 24, 27-28 (1988), and "to nake al

tangi ble property sold or used subject to a uniform tax burden
regardl ess of whether it is acquired inside the state and subj ect
to a sales tax or acquired outside the state and subject to a use

t ax. Pensacol a, 558 So. 2d at 233. 11
The "taxabl e nonent"” of such use tax is when the property has
been withdrawn frominterstate comrerce and has becone part of the

mass of the property of the taxing state. MNanmara v. D H Hol nes

10 Accordi nﬁ to state law, a sale "is considered to be perfect between the
parties, and the property is of right acquired to the purchaser with regard to
the seller, as soon as there exists an agreenent for the object and for the
rice thereof, although the object has not been delivered or the price paid."
a. Cv. Code art. 2456 (enphasis added).

1 The state provides a credit against the use tax for sales taxes that
al ready have been paid out-of-state. La. RS. 47:303(A).
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Co., 505 So. 2d 102, 105 (La. App.), writ denied, 506 So. 2d 1224

(1987), aff'd, 486 U.S. 24 (1988).!'2 The ultinmate destination of
the tangi bl e property in question thus is inportant in the use tax
context, as it provides the taxable nexus with the state. By
contrast, in the sales tax context, the ultimate destination of the
property is not crucial,!® as the sales transaction SQ the taxable
event SQ provides the nexus with the state. The plaintiffs'

reliance upon use tax cases therefore is m splaced.

12 The Court in D.H Holnes noted that although it makes no difference for
Commerce Cl ause purposes whether an itemof tangible property is still in

interstate commerce or, instead, has cone to rest in a state, this distinction
is "of some inportance for other purposes (in determning, for instance,

whet her a {taxable nmomentz has occurred . . . )." 486 U'S. at 31 (quoting the
Loui si ana court of appeal's decision).

13 The only circunstance in which the ultinmate destination is inportant in
the sales tax context is with regard to the "first use" exenption. Louisiana
| aw provides that "[t]here should be no sales or use tax due upon the sale at
retail or use of tangible personal property . . . purchased within or inported
into Louisiana for first use exclusively beyond the territorial limts o
Louisiana." La. R S. 47:305.10(A).

~ The plaintiffs do not claimthat they would neet the requirenents of
Louisiana's first use exenption. See, e.qg., id. 305:10(B)(1), (2), and (3)(a)
(in order for first use exenption to apply, the purchaser nust be "properly
regi stered for sales and use tax purposes in the state of use and regul arl
reports and pays sales and use tax in such other state," "[t]he state in which
the first use occurs grants on a reciprocal basis a simlar exenption on
purchases within that state for use in Louisiana," and "[t]he purchaser [nmnust]
obt ai n fronw[Louisiana# a certificate authorizing himto nake the nontaxabl e
purchases . . . ."). he plaintiffs, however, do contend that the state has
di scrimnated against themin violation of the Equal Protection C ause in that
it "has not afforded [then] even the oaﬁortunity of entering into" a recipro-
cal agreement with it. This claimis ol Ty unsupported and thus without
merit.

14 The plaintiffs contend that the state has conceded that the ultimate
destination of the vehicle is determ native for inposition of the sales tax by
virtue of its promul gation of Policy/Procedure Statement #49.3 ("PPS #49.3"),
whi ch provi des the foll ow ng:

According to the Departnment of Revenue and Taxation, Mtor Vehicle
Audit Unit, for State sal es/use tax purposes, a federally recog-

ni zed Indian reservation is to be treated as if it were another
state or foreign country. This means that State sal es/use taxes
will not be collected on notor vehicles to be doniciled *and used
exclusively on a reservation. *Vehicles used on Louisiana high-
ways and/or for which a Louisiana license plate is required wll
be subject to any applicable State sal es/use tax. Vehicles used
exclusively on a reservation and/or for which a plate is not
acquired will be exenpt from State sal es tax.
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B

The plaintiffs' next argunent focuses upon the purchase of the
van for the tribal health service. Essentially, they argue that
regardl ess of the situs of the taxable event (off- or on-reserva-
tion), the sales tax in this case is preenpted by federal regul a-
tion. Relying upon Ranmah, the plaintiffs assert that the federal
regul ation of Indian health care is so pervasive that it has |eft
no roomfor the additional burden of the state sal es tax.

The plaintiffs focus upon the follow ng | anguage i n Ramah as
support for their contention:

Federal regulation of the construction and financing of

I ndi an educational institutions is both conprehensive and

pervasive. . . . The direction and supervi sion provided

by the Federal Governnent for the construction of Indian

school s | eave no roomfor the additional burden sought to
be i nposed by the State through its taxation of the gross

receipts . . . . This burden, although nomnally falling
on the non-Indian contractor, necessarily inpedes the
clearly expressed federal interest in pronoting the

"quality and quantity" of educational opportunities for

According to the plaintiffs, prior to January 12, 1989, the state did not
col l ect sal es taxes on vehicles "garaged on a reservation." On January 12,
the state pronul gated PPS #49.3 and began i nposing the tax.

PPS #49.3 does not constitute a concession by the state that the
ultimate destination of the vehicle determ nes the taxable event for sales tax
purposes. As the state noted at oral argunment, the only way in which the
state can collect its sales tax on vehicles sold within the state is to refuse
to issue a license plate to a vehicle ower who has not paid the tax. Wen a
vehicle is not used on the highways of Louisiana, there is no need for a
license plate to be issued. Thus, it is reasonable for the state to exenpt
fromthe sales tax those vehicles that are to be "used exclusively on a
reservation . . . for which a plate is not acquired."

We therefore agree with the district court that "[i]f anything, Pol-
icy/ Procedure Statenent [#] 49.3 carves out a beneficial exception to |Indians
where they make purchases outside of Indian country" for exclusive use in
Indian country. This exenption does not affect the state's power to tax off-
reservation sales as a general matter. Therefore, because the plaintiffs do
not contend that they use the vehicles in question exclusively on-reservation
they do not fall within the exenption of PPS #49. 3.

11



I ndi ans by depleting the funds avail able for the con-

struction of Indian schools.

458 U.S. at 839, 841-42 (footnote onmitted).?® The plaintiffs argue
that the state sales tax, at |least insofar as it was collected from
the Tribe on the purchase of the van, is preenpted by the |Indian
Sel f-Determ nation and Educati on Assi stance Act, 25 U.S.C. §8 450 et
seq., and the Indian Health Care | nprovenent Act, 25 U . S.C. § 1601
et seq. The plaintiffs point to the fact that the Tri be purchased
the van with federal grant noney; they argue that federal regula-
tion of Indian health care is at |east as pervasive as federa

regul ati on of educati on.

Wi | e t he argunent has sone superficial attractiveness, it is
based upon a fl awed readi ng of Ramah, in which the Court's anal ysis
is premsed on the fact that the state was seeking to regul ate an
on-reservation activity. The Court remarked that the state could
not explain the source of its power to tax the privilege of doing
busi ness "on an I ndi an reservati on" when that power "is exclusively
best owed by t he Federal Governnent." 458 U. S. at 837. The state's
only justification for the tax was that it "provide[d] services to

[the non-Indian contractor] for its activities off the reserva-

tion." 1d. at 844.

Moreover, the fact that Indian health care is subject to

pervasi ve federal regul ati on does not defeat the general principle

15 The Ramah Court did not enpl og Mescal ero' s on-reservation "presunption
of invalidity™, presumably this Is because the case did not involve state
taxation of on-reservation activities of |ndians but rather on-reservation
activities of non-Indians. |In fact, the Ramah Court refused to create a
presunption in this area, rel \Sll ng i nstead upon the traditional preenption
analysis. See 458 U.S. at 845-46.
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of Mescal ero, which requires "express federal law' in order for
Indian tribes going off-reservation to be exenpt from state
taxati on. 411 U. S. at 148-49 (enphasis added). The plaintiffs
point to no "express" federal exenption from a state's general
sales tax. Thus, like the Court in Mescalero, we refuse to inply
an exenption for the Tribe's off-reservation activity. See

Mescal ero, 411 U. S. at 157.

V.

In sum we find that the inposition of the Louisiana sal es tax
on the off-reservation purchase of vehicles does not violate
Suprene Court authority and is not preenpted by federal
regul ation.® W therefore AFFIRM

16 Because we find that the inposition of the tax was proper, we need not
reach the issue of qualified inmunity for the state officials. W also agree
with the district court that the plaintiffs' argunents that the inposition of
the tax violates the right to travel, the Equal Protection C ause, substantive
due process, the Commerce C ause, and the |ndian Conmerce Cl ause are unsup-
ported and wholly without nerit.
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