IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 91-3433

B. R EUBANKS, M D. and
BONNI E B. EUBANKS,

Pl aintiffs-Appellants,
V.
FEDERAL DEPQOSI T | NSURANCE CORPORATI ON
as Receiver for FIRST CI TY BANK,
New Orl eans, Loui si ana and
FI RST NATI ONAL BANK OF JEFFERSON,

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Eastern District of Louisiana

(August 20, 1992)
Bef ore BROAN, KING and WENER, C rcuit Judges.
KING Circuit Judge:

Dr. and Ms. B.R Eubanks appeal from a judgnent of the
district court granting summary judgnent in favor of First Cty
Bank ("First Gty") and First National Bank of Jefferson ("FNJ")
(collectively, the "Banks") on grounds of res judicata and
judicial estoppel. W affirmthe judgnent bel ow on the ground of
res judicata.

.  FACTS AND PROCEDURAL HI STORY

In 1983, Dr. Eubanks invested in a partnership in commendam

that was to convert an apartnent building in New Ol eans into



condom niumunits (the "Project"). First Gty nade a loan to Dr.
Eubanks and the other partners to purchase and convert the units.
Shortly thereafter, the Project failed and First Cty brought
suit against Dr. Eubanks and others in state court. The state
court proceeding resulted in a foreclosure sale, at which First
City acquired ownership of the Project.

I n Septenber 1985, Dr. Eubanks purchased the Project from
First City for the bal ance due on the debt and received an
assignnent of First City's deficiency judgnent rights against Dr.
Eubanks' co-obligors on the debt. The Project subsequently
failed again, and in August 1986, Dr. Eubanks and his wife filed
a petition for bankruptcy under chapter 11 of the Bankruptcy
Code.

The Eubankses' Fourth Anended Plan (the "Plan"), filed July
14, 1989, was confirmed by the bankruptcy court on February 15,
1990, and the bankruptcy court's confirmation order was affirnmed
by the district court on August 28, 1990. On February 12, 1990,
three days prior to confirmation of the Plan, Dr. Eubanks filed
suit in federal district court against First Cty, alleging
I ender liability and violation of the Racketeer |nfluenced
Corrupt Organi zation Act ("RICO'). Dr. Eubanks later voluntarily
di sm ssed that suit pursuant to Federal Rule of Cvil Procedure
41. On August 21, 1990, six nonths after confirmation of the
Pl an, the Eubankses filed in bankruptcy court an objection to the
claimof First Gty, citing the conplaint in the dism ssed suit

as the basis of the objection.



The Eubankses then filed the instant action in Louisiana
state court, adding FNJ as a co-defendant. W address the
allegations in the state conplaint in sone detail. First, the
Eubankses clained that there was a substantial identity of
managenent and ownershi p of both banks. Dr. Eubanks was
approached by an officer of First Cty who proposed that Dr.
Eubanks purchase an interest in the Project. According to
Eubanks, the officer represented to him "with the know edge,
consent and approval of the executive officers of both First Cty
and FNJ," that the Project was a sound investnent, that it would
be conceptualized, inplenented, and partially financed by general
partners, other First Cty and FNJ custoners, who had
consi derabl e expertise in condom ni um conversion, that financing
woul d be provided by First City and/or FNJ, and that the Banks
hel d consi derable security for the various |oans involved in
financing the Project. Eubanks also clained that the officer
informed himthat his involvenent in the Project was primrily
"w ndow dressing" for the federal banking regulators, and that
unl ess he participated, the Project would not go forward. Based
upon these representations, clainmed Eubanks, he agreed to
participate in the Project as one of the general partners and
t hus becone fully liable for the parnership debt to First Gty.

After signing the prom ssory note to fund the Project,
Eubanks becane aware that the situation was not as represented.
He alleged that First Cty, prior to his involvenent in the

Project, had already commtted to provide funds for the Project



regardl ess of Eubanks' participation, and that the ot her general
partners, represented by First City and FNJ to be experts, were
nei t her experienced with condom ni um conversi on nor in
financially sound condition. Further, Eubanks |earned that funds
t hat shoul d have been expended on the Project were being diverted
into other condom ni um projects by the general partners, and that
First Gty had nortgages on all of these other projects. Eubanks
also learned that First Gty did not have the security interests
in the property it clainmed prior to obtaining his signature, and
that "the only real security for the repaynent of the |oan
obligation to First City was the personal obligation and
guar antee of Eubanks." Based upon these all eged
m srepresentations, the Eubankses clained that First Gty and FNJ
viol ated the Louisiana Blue Sky Law, La. Rev. Stat. 51:701, et
seq., breached their fiduciary duties toward him commtted
fraud, and breached the | oan contract.

The Banks renoved this action on Decenber 14, 1990, alleging
removal jurisdiction under 28 U.S.C. 88 1452(a) and 1441(b).1?
The district court subsequently dism ssed the Eubankses' cl ains
agai nst the Banks, reasoning that the Eubankses knew of the
clains prior to the bankrupcty proceedi ng, and shoul d have

addressed their clains against First Cty and FNJ in their

1 On February 6, 1991, the Banks filed a conplaint in
federal district court seeking a declaration that the Eubankses
were barred from proceeding with the instant action based upon
the order confirmng their Plan. The record is unclear as to the
di sposition of this action.



di scl osure statenents and in the Plan.?2 Based upon their failure
to bring the clains in the bankruptcy court, the district court
hel d that the Eubankses were barred by the doctrines of res
judicata and judicial estoppel fromraising the clains in the

i nstant case. The Eubankses now appeal the district court's

di sm ssal of their action against the Banks.

I'1. DI SCUSSI ON

The Eubankses contend that the district court inproperly
applied the doctrine of res judicata to their clains against the

Banks. Application of the doctrine is proper only if the

2 Section 521(1) of the Bankruptcy Code requires the debtor
to "file a. . . schedule of assets and liabilities . . . and a
statenent of the debtor's financial affairs . . . ." The debtor
is also required, pursuant to Bankruptcy Rule 1007(b) (1), Form
No. 6, Schedule B-2, to disclose contingent and unli qui dated
clains "of every nature, including counterclains of the debtor."
Section 1125(b) mandates the filing of a "witten disclosure
statenent approved, after notice and a hearing, by the court as
contai ning adequate information." "Adequate information" is
defined as

information of a kind, and in sufficient detail, as far
as is reasonably practicable in light of the nature and
hi story of the debtor and the condition of the debtor's
books and records, that would enabl e a hypot heti cal
reasonabl e i nvestor typical of holders of clains or
interests of the relevant class to nmake an inforned

j udgnent about the plan

11 U.S.C. 8§ 1125(a)(1); see also Sure-Snap Corp. v. State Street
Bank & Trust, 948 F.2d 869, 873 (2d Cir. 1991). A determ nation
as to the adequacy of the contents of a disclosure statenent
necessarily depends upon the facts and circunstances of each
case. See Oneida Motor Freight, Inc. v. United Jersey Bank, 848
F.2d 414, 417 (3d Cr.), cert. denied, 488 U S. 967 (1988); 5
Collier on Bankruptcy § 1125.03[1] (15th ed. 1992). Adequate
informati on may include the disclosure of any litigation |ikely
to arise in a non-bankruptcy context. See Oneida, 848 F.2d at
417; Monroe County Gl Co. v. Anbco Gl Co., 75 B.R 158 (S. D

| nd. 1987).




followng four requirenents are net: (1) the parties nust be
identical in the two actions; (2) the prior judgnent nust have
been rendered by a court of conpetent jurisdiction; (3) there
must be a final judgnment on the nerits; and (4) the sane cause of

action nust be involved in both cases. See Nilsen v. City of

Moss Point, 701 F.2d 556, 559 (5th G r. 1983) (en banc); Russel
V. SunAnerica Securities, Inc., 962 F.2d 1169 (5th CGr. 1992);

Meza v. Ceneral Battery Corp., 908 F.2d 1262, 1265 (5th Gr.

1990). This four-part test has been applied in the bankruptcy
context of an order confirmng a plan of reorganization. See

Howe v. Vaughn, 913 F.2d 1138, 1143 (5th Gr. 1990); Republic

Supply Co. v. Shoaf, 815 F.2d 1046, 1053 (5th Cr. 1987).

The first elenment of this test is clearly satisfied here.
Wi | e t he Eubankses argue that the addition of Ms. Eubanks
changes the parties, Ms. Eubanks' clains against the Banks
derive exclusively fromDr. Eubanks' |oan transactions with the
Banks. As such, Ms. Eubanks' addition as a plaintiff does not
alter the identity of the parties. As to the second el enent, the
Eubankses do not dispute the jurisdiction of the bankruptcy court

whi ch oversaw their estate and confirned the Pl an.

The Eubankses contest the third elenent -- that there nust
be a final judgnment on the nerits in the previous case -- arguing
that there has never been a final judgnent. W disagree. It has

| ong been recogni zed that a bankruptcy court's order confirmng a
pl an of reorganization is given the sane effect as a district

court's judgnent on the nerits for claimpreclusion purposes.



See Stoll v. Gottlieb, 305 U. S. 165, 170-71 (1938); Mller v.

Mei nhard- Commercial Corp., 462 F.2d 358, 360 (5th G r. 1972)

("[a]ln arrangenent confirnmed by a bankruptcy court has the effect
of a judgnent rendered by a district court") (citing In re

Constructors of Florida, Inc., 349 F.2d 595, 599 (5th Cr. 1965),

cert. denied sub nom Coral Gables First Nat'l Bank v. Anerican

Surety Co., 383 U S. 912 (1966)); In re Justice Gaks 11, Ltd.,

898 F.2d 1544, 1550 (1ith CGr.), cert. denied, 111 S. C. 387

(1990); see also Shoaf, 815 F.2d at 1053. Section 1141(a) of the
Bankruptcy Code clearly provides that all parties to a confirned

pl an are bound by its terns:

(a) . . . [T]he provisions of a confirnmed plan bind the
debtor . . . and any creditor, . . . whether or not the
claimor interest of such creditor . . . is inpaired

under the plan and whet her or not such creditor
has accepted the plan.

11 U.S.C. § 1141(a). One commentator has explained the res
j udi cata consequences of § 1141(a) as foll ows:

Section 1141(a) of the Code has the sane effect as
Sections 224(1), 367(1) and 473(1) of the Bankruptcy
Act in that a plan is binding upon all parties once it
is confirmed and all questions which could have been
rai sed pertaining to such plan are res judicata. Wile
section 1141(a) is nore narrowWy drafted than the
correlative sections of the Bankruptcy Act, the effect
is the sanme. Subject to conpliance with the

requi renents of due process under the Fifth Amendnent,
a confirnmed plan of reorganization is binding upon
every entity that holds a claimor interest even though
a holder of a claimor interest is not schedul ed, has
not filed a claim does not receive a distribution
under the plan, or is not entitled to retain an

i nterest under such pl an.

5 Collier on Bankruptcy  1141.01[1] (15th ed. 1992) (footnotes

omtted); see J. Stephen Gl bert, "Substantive Consolidation in



Bankruptcy: A Prinmer," 43 Vand. L. Rev. 207, 239 (1990) ("Like

final judgnents, confirned plans of reorganization are binding on
all parties, and issues that could have been raised pertaining to
such plans are barred by res judicata.").® There is little doubt
that the bankruptcy court's confirmation order is binding and
final, and we accord it the weight of a final judgnent for res
j udi cat a pur poses.

Finally, the Eubankses argue that there is no identity of
claims. To determ ne whether the sane claimis involved in two

actions, we apply the transactional test of the Restatenent

(Second) of Torts § 24. Ccean Drilling & Exploration Co. v. MNbont

Boat Rental Servs., Inc., 799 F.2d 213, 217 (5th Cr. 1986);

Sout hmark Properties v. Charles House Corp., 742 F.2d 862, 869

(5th Gr. 1984) (where court approved agreenent and settl enent
that a nortgagee coul d purchase the sol e asset of a corporation
in reorgani zati on proceedi ngs for the unpaid balance on its
claim res judicata barred a subsequent action arising from sane
transaction, in which debtor asserted that nortgagee had acted

inproperly in acquiring title to the asset); see also Lane v.

Pet erson, 899 F.2d 737, 742-44 (8th Cr.) (adopting transacti onal
test), cert. denied, 111 S.C. 74 (1990); In re Energy Co-op, 814

F.2d 1226, 1230-31 (7th Cr.) (sane), cert. denied, 484 U S. 928

(1987). Under this approach, the critical issue is whether the

3 Section 1141(a) does not act as a bar to clains that arise
after confirmation of the plan. See 5 Collier on Bankruptcy
1141.01[1] (15th ed. 1992). Here, the Banks allege, and the
Eubankses concede, that the instant clains arose prior to
confirmation of the Plan.




two actions were based on the "sanme nucl eus of operative facts."

Howe, 913 F.2d at 1144-45; Inre Air Crash at Dallas/Ft. Wrth

Airport, 861 F.2d 814, 816 (5th Cr.1988). In this inquiry, we
| ook to the factual predicate of the clains asserted, not the

| egal theories upon which the plaintiff relies. See Nlsen, 701

F.2d at 564 ("a judgnent on the nerits operates as a bar to the
|ater suit, even though a different | egal theory of recovery is

advanced in the second suit"); see also Al exander v. Chicago Park

Dist., 773 F.2d 850, 854 (7th Cir.) ("mere change in |legal theory
does not create a new cause of action" for res judicata

purposes), cert. denied, 475 U S. 1095 (1985); In re Hoffnman, 99

B.R 929, 937 (N.D. lowa 1989); Inre Galerie des Mnnaies of

Geneva, Ltd., 55 B.R 253, 257 (Bankr. S.D.N. Y. 1985), aff'd, 62

B.R 224 (S.D.N. Y. 1986).

We agree with the district court that the clainms in the
instant case are identical. In a case quite simlar to the one
at bar, the Second Circuit recently found an identity of clains
between a confirmation order and a later lender liability action
based upon conduct which allegedly contributed to the bankruptcy.
In Sure-Snap Corp. v. State Street Bank & Trust Co., 948 F.2d 869

(2d CGr. 1991), two banks agreed to finance the debtor, Sure-

Snap, and in return took a nortgage on the owner's real estate
and a security interest in the equipnent. Though Sure-Snap was
not in default, the banks subsequently term nated the | oan, and
Sure-Snap filed for protection under chapter 11. A disclosure

statenent filed on behalf of Sure-Snap faulted one of the banks



for forcing it into bankruptcy. This nention of the bank's fault
was later omtted at the request of the bank. Prior to the
confirmati on hearing, the debtor-in-possession initiated an
adversary proceedi ng agai nst the banks, challenging the validity
of the liens on grounds that did not involve any | ender

liability. The validity of the liens was upheld and the plan was
| ater confirmed over the banks' objections. At the tinme of the
confirmati on hearing, no lender liability clainms were all eged
agai nst either bank, although records which were | ater discovered
i ndi cated that the debtor-in-possession was wel | -aware of
potential clainms prior to confirmation. One year after
confirmation, the debtor brought the I ender liability clains in
federal district court.

The district court held that the clains were barred by res
judicata, and the court of appeals affirned. [d. at 877. In
addr essi ng whether the case before it presented an identity of
clains, the court referred to the adversary proceedi ng regarding
the validity of the liens, but found it to be of little rel evance
toits res judicata analysis, noting that the narrowWy drawn
adversary proceeding "was not of the scope that woul d have
precluded the bringing of the Iender liability action." 1d. at
874. Rather, the confirnmed plan, and not the adversary
proceedi ng, was the prior determ nation that precluded the |ater
suit. 1d. According to the Second G rcuit, "[t]he form
bankruptcy hearing, confirmng as it did Sure-Snap's plan for

reorgani zati on and schedul e of repaynent, did necessitate

10



preclusion of the lender liability action, as the clains

prem sing Sure-Snaps petition for reorgani zation, and those

al l eging predatory banking practices, were integrally related.”
Id. "[I]t is evident," continued the court, "that the focus of
contention and the basis for scheduling in the hearing
enconpassed the entire | ender-debtor relationship

[including] the early calling of the loan." [d. As further
evidence of the inter-relationship of the two proceedings, the
court noted that the debtor admtted in its brief that the banks
post -1 oan conduct forced the debtor into bankruptcy: "because the
I ender liability clainms would be msleading if alleged in a
vacuum -- devoid of the financial atnosphere which pronpted Sure-
Snap to file for bankruptcy -- the tortious conduct action should
not be heard separate and apart fromthe original bankruptcy
proceeding." 1d. at 875. The court accordingly held that the
clains were identical because, for res judicata purposes, the

sane cause of action includes all the renedial rights of the
pl ainti ff agai nst the defendant growi ng out of the rel evant
transaction.'"” 1d. (citing N lsen, 701 F.2d at 560 n.4).

We note that the |oan transaction at the heart of the
instant litigation was also the source of First Cty's claim
agai nst the Eubankses' estate, a claimwhich was uncontested and
fully all omed as one of the provisions in the Plan. As did the
debtor in Sure-Snap, the Eubankses alleged in their petition that

the foreclosure of the Project forced theminto bankruptcy. See

al so Oneida Mbtor Freight, Inc. v. United Jersey Bank, 848 F.2d

11



414, 419 n. 5 (3d Gr.) ("Since it is Oneida's threshold

all egation that the bank's activity in connection with the

| endi ng agreenents was the catalyst to Oneida's filing a Chapter
11 petition, we are unpersuaded by Oneida's current position that
the [former and instant] actions represent unrelated events."),

cert. denied, 488 U S. 967 (1988). 1In this case, all of the

Eubankses' clains in this lender liability action are based on
the sanme transaction that gave rise, in part, to the terns of the
Pl an, and the order confirmng the Pl an was based, in part, on

the transaction at the core of the instant action. Cf. Justice

Gaks 11, 898 F.2d at 1551. Put another way, the Eubankses
instant conplaint, alleging various counts of lender liability,

puts into issue the sane facts which would determne, inter alia,

the treatnent and anount of the debt owed to First Cty. See In
re Hoffman, 99 B.R at 937. Accordingly, there is an identity of
clains between the confirmation proceeding and this | ender
liability suit.

Even where there is an identity of clains, the doctrine of
res judi cata does not bar the second action unless the plaintiff
coul d or should have brought its claimin the fornmer proceeding.

Howe, 913 F.2d at 1145; see Commi ssioner of Internal Revenue V.

Sunnen, 333 U. S. 591, 597 (1948) ("Under th[e] rules of claim
preclusion, the effect of a judgnent extends to the litigation of
all issues relevant to the sane claimbetween the sane parties,

whet her or not raised at trial."); Comwell v. County of Sac, 94

U S 351, 352 (1876) (res judicata binds parties to a suit "not

12



only as to every matter which was offered and received to sustain
or defeat the claimor demand, but as to any ot her adm ssible
matter which m ght have been offered for that purpose"); Howe,
913 F.2d at 1145 ("The law of this circuit is well-settled that a
plan is binding upon all parties once it is confirnmed and al

gquestions that could have been raised pertaining to such plan are

res judicata.") (enphasis in original); D1 Enterprises, Inc. v.

Commercial State Bank, 864 F.2d 36, 38 (5th Gr. 1989). As we

stated in MIler v. Minhard-Commercial Corp., "any attenpt by
the parties or those in privity with themto relitigate any of

the nmatters that were rai sed or could have been raised therein is

barred under the doctrine res judicata." 462 F.2d at 360

(enphasi s added, citations omtted). It is uncontested that the
Eubankses' lender liability clains were not raised in the
confirmati on proceeding. Qur inquiry therefore focuses on

whet her the Eubankses could or should have raised the clains in

t hat proceedi ng.

Qur recent decision in Howe is instructive as to whet her
clainms such as those at bar could have been raised in a prior
confirmati on proceeding. 913 F.2d 1138. |In Howe, the creditor
bank filed a proof of claimbased on two prom ssory notes secured
by nortgages covering the debtors' house and farm [|In response,
the debtors filed adversary proceedi ngs seeking to invalidate the
nort gages and contending that the interest charged on the | oans
was usurious. Follow ng extensive negotiations, the parties

settled their differences and ironed out a plan. Five years

13



after confirmati on of the plan, the debtors brought a | ender
liability action against the bank. The specific lender liability
clains filed post-confirmati on were not schedul ed as assets of
the estate or disclosed or treated in the plan. Instead, the
i ndebt edness to the creditor bank was treated in the plan as an
al l oned secured claim partially secured and partially unsecured.
Id. at 1140-41

The bankruptcy court dismssed the |lender liability clains
based on res judicata, and the district court affirnmed. The
debt ors appeal ed, arguing that there was no identity of clains
between the treatnent of the bank in the plan and the | ender
liability clainms they currently pursued. W disagreed, and
affirmed the judgnent below 1d. at 1149. Res judicata, we

noted, "bars all clains that were or could have been advanced in

support of the cause of action on the occasion of its forner
adjudication, . . . not nerely those that were adjudicated.” [|d.
at 1144 (enphasis in original) (quoting Nilsen, 701 F.2d at 560).
Appl ying the transactional test, we noted that the | oan
transaction at the heart of the new litigation was al so the
source of the bank's original claimagainst the estate. 1d. As
evi dence of whether the debtors could have brought the | ender
liability claims in the earlier proceeding, we noted that the
debtors had disclosed and treated the bank in their confirmed

pl an, instituted adversary proceedi ngs contesting different

aspects of the loan transaction, and extensively negoti ated

14



various aspects of the loan wwth the bank in formulating the
plan. [d. at 1146. Accordingly, we held that

when a confirnmed plan discloses and specifically treats
the creditor's claim and the debtor has had a ful
opportunity to contest the creditor's claimin an
adversary proceeding that is, in effect, settled in the
pl an, the debtor cannot collaterally attack the
bankruptcy court's decision five years later in an
action based on the sane transaction.

Id. at 1147.

Howe differs fromthe instant case only by virtue of the
fact that the debtors in Howe instituted pre-confirmation
adversary proceedi ngs against the creditor urging theories of
recovery which were related to those | ater pursued post-
confirmati on. Here, the Eubankses did not bring any adversary
proceedi ngs agai nst the Banks. W were careful to note in Howe,
however, that a pre-confirmation adversary proceeding related to
the issue later pursued is not a prerequisite for the application

of res judicata:

We do not intimate that whether an adversary proceedi ng
preceded a confirmation hearing is a litnus test for
determ ning whether the action is barred by res
judicata, nor do we intinmate that whether a proceeding
sought to be given res judicata effect is an adversary
proceeding or a contested matter is such a litnus test.
The critical question for res judicata purposes is

whet her the party could or should have asserted the
claimin the earlier proceeding. Wether the
proceedi ng was an adversary proceedi ng or contested
matter, however, may be an inportant factor in
determning if the claimcould or should have been
effectively litigated in the earlier proceeding. O her
i nportant factors may include the nexus between the
pl an and the cl ai mbeing asserted and the anount of
time that has el apsed since the case commenced.

913 F.2d at 1146 n. 28. In this vein, the absence of a prior,
rel ated adversary proceeding was not fatal to the application of

15



res judicata in Sure-Snap. There, the court noted that the
adversary proceeding that was brought prior to confirmation was
not, because of its limted scope, res judicata of the |later

I ender liability clainms. 948 F.2d at 874. Rather, it was the
confirmed plan itself (which failed to address material | ender
liability clainms) that precluded the later action. |d.

In the instant case, the Eubankses gave First Gty an
allowed claimas a provision in the Plan. It is uncontested that
the clai ns the Eubankses now assert agai nst the Banks were never
listed on a schedule of assets, set forth in a disclosure
statenent or, in fact, brought to the attention of the bankruptcy
court at any tinme. The Eubankses contend that they failed to
assert their clains or bring themto the attention of the
bankruptcy court because they were unaware of themprior to the
filing of the instant suit. W find, as did the district court,
that this profession of ignorance is sinply false. The Eubankses
concede in their brief to this court that their clains agai nst
t he Banks were discovered "within a matter of days or weeks prior
to the final confirmation of the Chapter 11 plan of
reorgani zation." In various affidavits, the Eubankses and their
counsel admt knowi ng of their clains agai nst the Banks even
earlier, indeed, by late 1989 or early 1990. 1In any case, it is
clear that the Eubankses knew of the clains prior to confirmation
of their plan, yet failed to bring the clains, perhaps the nost
significant assets of their estate, to the attention of the

bankruptcy court or their creditors as mandated by the Bankruptcy

16



Code and Rules.* See also Sure-Snap, 948 F.2d at 873 (owners of

debt or conpany had adequate informati on about prospective |ender
liability clainms prior to commencenent of confirmation
proceedi ngs, and it was therefore "clear that they could have
brought these actions in the first instance") (enphasis in
original).

The order confirmng the Plan is therefore res judicata of
the instant clainms. Accordingly, we agree with the district
court that the instant clains agai nst the Banks are barred.?®

11, CONCLUSI ON

For the foregoing reasons, we AFFIRM the judgnent of the

district court.

4 Certainly, the Eubankses could have al erted the bankruptcy
court to the lender liability clains pursuant to 11 U S.C 8§
1127, which provides, in relevant part, as foll ows:

(a) The proponent of a plan may nodify such plan at any
tinme before confirmation . . . . After the proponent
of a plan files a nodification of such plan with the
court, the plan as nodified becones the plan.

11 U.S.C. § 1127(a).

5> The Eubankses on appeal do not differentiate between First
City and FNJ as regards the application of res judicata except to
poi nt out that the February 12, 1990 district court |awsuit --
filed on the eve of confirmation of the Plan and subsequently
dism ssed -- was only against First Gty. As we have seen,
however, it is not the existence of the dism ssed conplaint that
triggers the application of res judicata, but instead, the
confirmati on of the Plan, the absence of any reference in the
Plan or related disclosure statenents to cl ains agai nst the
Banks, and the allowance in the Plan of First CGty's claim W
recogni ze that there may be distinctions between the two Banks
wWth regard to the predicate for the invocation of res judicata.
But in the absence of any argunent by the Eubankses directed to
those differences, we decline to address them
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